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S. 300. 

November 14, 1877.— Mr. WADLEian asked and, by unauimoas con- 
sent, obtained leave to bring in the foUowin^s: bill ; which was read 
twice and referred to the Committee on Patents. 

March 5, 1878.— Reported by Mr. Wadleioh with amendments, viz : 
Omit the parts in [brackets] and insert the parts printed in italics. 

A BILL to amend the statutes in relation to patents, and for other purposes. 

Be it enacted by the Senate and House of Representatives of tlie United 
States of America in Congress assembled^ That from and after the pas- 
sage of this act no profits or damages in any sait at law or in eqnity 
hereafter commenced for the infringement ot a patent shall be recovered 
which shall have accrued more than foar years next preceding the com- 
mencement of such suit : Provided^ That where a party, in order to pre- 
serve his right of recovery, finds it necessary to institute a number of 
suits involving the same issues, and he is proceeding with good faith 
and with reasonable diligence to bring one of them to final judgment, 
any court in which any of them are pending may, in its discretion, grant 
a stay of proceedings from time to time in any such other cases pending 
before it : Provided alsoy That the limitation herein provided for shall not 
apply to rights of action existing at the passage of this act [may be en- 
forced by] on which suits shall Ins brought within [four] two years there- 
after, if not previously barred by laws already existing; but nothing in 
this section contained shall revive any right of action already barred, 
nor prolong the right to sue on any cause of action already existing. 

Sec. 2. In all cases where the patentee has elected to license other 
persons generally to use his invention, in like manner to that in which 
it was used by the defendant, or where it appears to the court or jury 
that, from the nature of the invention, it is for the interest of the pat- 
entee that other persons generally should use the same in like manner 
and pay him a license fee therefor, the measure of the plaintiff's dam- 
ages shall be the same, both at law and in equity, and no account of 
profits or savings from use shall be allowed, except in case of a use by 
therewith partially or completely making a product for sale. If a license- 
fee has already been established by a reasonabfe number of transactions 
of a character applicable to the case at bar, that shall be adopted as 
the measure of said damages; but if not, then the court or jury shall 
determine the [same] damages from all the evidence in the case. In 
taking an account of profits in any case, the defendant shall not be 
charged with any saving he may have made, [unless it has] if he shall 
show that it has not enabled him to realize an actual profit in that part 
of his business connected with the use of the invention. And the court 
shall determine what proportion of such profit i^ due to the use of said 
invention, and what proportion to the other elements from which such 
profit was derived, capital and personal services excepted ; and the 
proportion of actual profit so found to be derived from the use of the 
invention shall be the measure of the profits to be recovered. But, if 
in any case, it shall appear to the court that the damages or jnutits, 
IP 
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I 
ascertained as above, shall be iDadequate to gi^e the plaiDtiff a just 
compensation for the itijury done by the infringement, or shall be in ex- 
cess of such injury, the court shall have power to increase or diminish 
the amount to such an extent as may be just and reasonable. And 
whenever the court shall be of the opinion that the suit of the plaintiffs or 
the defense of the defendant, was vexatious, or the infringement was toillful, 
the court may award against the defeated party such sum, by way of counsel 
fees and expenses, as it shall deem just and reasonable: Provided, That 
the provisions of this section shall not apply in any case in which & de- 
cree for an account or assessment of damages has, at the date of the 
passage of this act, already be«n pronounced. Nothing contained in 
this section shall affect the light of the plaintiff to an injunction, nor to 
recover in a suit in equity ^ in addition to the profits to he accounted for, 
the damages the complainant has sustained by the infringements com- 
plained of 

Sec. 3. In all pitent causes, after a decree has been made upon the 
merits of thecase, in favor of thecompliiinant, establishing the validity 
of a patent, finding an infringement thereof by the defendant, and order- 
ing an account or an assessment of damages, the court in which the 
cause is pending may, if it shall see fit, authorize the defendant to ap- 
peal forthwith from such decree ; and thereupon, if such an appeal shall 
be taken and perfected within such time as the court shall prescribe, it 
shall be competent for the said court to stay proceedings in whole or in 
part during the pendency of such appeal, and to require from the de- 
fendant a bond, with sureties, to answer the final decree in the cause, 
or to dispense with such bond, as it shall see fit. 

Sec. 4. The several courts vested with jurisdiction of cases arising 
under the patent laws may, at any time during the pendency of any 
patent cause, grantor suspend the issuing or operation of an injunction 
upon such terms as the court may impose, and subject to such rules and 
regulations as the Supreme Court may establish, shall have like power 
after an appeal of said cause, and while the same is pending in th<3 Su- 
preme Court. 

Sec. 5. Section forty-nine hundred and sixteen of the Revised Stat- 
utes is hereby amended so as to read as follows: Whenever any patent 
is inoperative or invalid, by reason of a defective or insufficient speci- 
fication, or by reason of the patentee claiming as his own invention or 
discovery more or less than he had a right to claim as new, if the eri*or 
has arisen by inadvertence, accident, or mistake, and without any 
fraudulent or deceptive intention, the Commissioner shall, on the sur- 
render of such patent and the payment of the duty required by law, 
cause a new patent Jon the same invention [shown in the model or draw- 
ings, or described in the original specification or its amenclments, and 
to which he would have been entitled,] and in acx;ordance with the cor- 
rected specification, to be issued to the patentee, or in the case of his 
death, or of an assignment of the whole or any undivided part of the 
original patent, then to his executors, administrators, or assigns, for 
the unexpired part of the term of the or ginal patent. Such sur- 
render shall take effect upon the issue of the amended patent. The 
Commissioner may, in his discretion, cause several patents to be issued, 
for distinct and separate parts of the things so shown or described,' 
' upon demand of the applicant, and npon payment of the required fed 
for a reissue for each of such reissued letters patent. The specificatiouK| 
and claim in every such case shall be subject to revision, [andj restric-f 
tion, and rejection, in the same manner as original applications are.} 
Every patent so reissued, together with the corrected specification, shalll 
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have the same effect and operation in law, on the trial of all actions for 
caases thereafter arising, as if the same had been originally filed in 
SQch corrected form, except as otherwise provided in this act ; but no new 
matter shall be introduced into the specification not shownj contained, or sub- 
stantially indicated in the specification or dratcings of the original applica- 
lion or its atnendments. In any suit at law or in eqaity upon a patent 
hereafter reissued, the defendant, having given notice or pleaded the 
same in the manner set forth in the forty-nine hundred and twentieth 
section of the Eevised Statutes, may prove in defense to the whole pat- 
ent, or any of the claims thereof, that the new patent, or any claim 
thereof, is not for the same invention shown [in the model or drawings, 
or described in the original specification or] contained or substantially 
indicated in the specification or drawings of the original application and its 
amendments, and to which he would have been entitled. 

Sec. 6. No machine or other article made prior to the surrender of a 
patent, and the issue thereupon of a new patent, which, or the use of 
which, did not infringe such surrendered p>itent, shall be held to be an 
iofriogement of *any of the claims of the new patent not existing when 
such luachiue or other article was made. All rights of action accru- 
ing to a patentee, his executors, administrators, or assigns, for profits 
and damages on account of any infringement of a patent, prior to its 
surrender for a i^issue, shall remain unaffected by such surrender, and 
DO suit shall be barred or abated by such surrender, and all suits at law 
or in equity may be maintained for the recovery of such damages or 
profits in the same manner as if said surrendered patent bad expired by 
its own limitation: Provided, Thdit nothing contained in this section 
shall apply to letters patent reissued prior to the date of the passage 
of this act. 

Sec. 7. Whenever a patent has been issued to one person for an in- 
vention actually made by lam jointly with another or others* or a pat- 
ent has been issued to several persons for an invention made by only 
one or more of them, and such error' has arisen through inadvertence, 
accident, or mistake, the Commissioner, upon the application and oath 
of the true inventor or inventors, and, with the written consent of all 
the owners of said patent, entered of record, may correct the mistake 
as a clerical error. No new patent shall be issued in such case, but the 
correction shall be entered upon the old patent, or the record thereof, 
or both, and said patent shall thereafter^ for all purposes, be regarded 
as having been properly issued, in its corrected form, at the date of its 
original issue. (Tpon such correction, a fee of twenty dollars shall be 
paid, under such regulations as the Commissioner of Patents may from 
time to time prescribe. 

Sec. 8. Any person who may wish to perpetuate testimony to be used 
Id any patent suit then pending, or which may thereafter be brought, 
may do so, subject to the following rules and conditions : He may file 
a bill or petition in the circuit court of any district in which the parties 
having H right to sue for infringement of said patent, or against whom 
he sh^l desire to use testimony to be taken hereunder, or any of them, 
reside or may be found, setting forth the date, number, and subject of 
the patent, and the name of the patentee, the names and residences of 
the several parties interested in said patent, so far as known to him, 
the names of witnesses proposed to be examined, the facts proposed to be 
proved by each, and his desire to perpetuate testimony, as aforesaid. 

On the said parties being brought into court in the usual way, the 
court, if it deems it just and reasonable so to do, may enter an order or 
orders in the case, directing before whom and when and where, either 
within or without the district, the evidenc3 shall be taken. Both par- 
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ties may attend at the same time and place or times and places so des- 
ignated by the conrt, or at snch times and places as they may agree, 
and [then and there introdnce snch leg al testimony of said witnesses 
as they may see fit, which] the petitioners inay then and there introduce 
such legal testimony of such witnesses as they may see fit relating to the foists 
set forth in the petition ; and thereupon^ in relation to or in rebuttal or 
avoidance of the matters put in evidence by the petitioners, the respondents 
may introduce the legal testimony of such of said witnesses as they^ or any 
of them, may see fit to calU and as the court, upon application in the same 
proceeding may permit. The examination shall be by interrogatories, and 
all objections of mere form to such interrogatories shall be raised at the 
tim£ or deemed to have been waived. The evidence, when so taken, shall 
be certify by the persons taking the same, and by him, or them, respect- 
ively, returned to the court, and filed among the records of the court ; 
and the same, or duly certified copies thereof, shall thereafter be re- 
ceived^ so far as admissible, in all suits on said patent to which the said 
petitioners, or the said defendants, or any of them, or those claiming 
by, through, or under them^ shall be parties ; but the witnesses, if liv- 
ing, may be recalled in said suits, and re-examined or cross-examined, 
as the case may be, by any party. And the complainant or petitioner 
in any snch proceeding shall, within twenty days after the filing in court 
of any such petition, file in the Patent Office a certificate of the clerk 
of the conrt, setting forth when and where such petition was filed, 
together with the date and number of the patent, and the name of 
the patentee, which certificate shall be entered of record by the (3om- 
missioner of Patents in the assignment records of the Patent Office. 
Any number of persons, whether jointly interested or not, may join in 
said petition ; and, if necessary, several petitions may be filed, at the 
election of the petitioners, in different districts where any other parties 
interested in said patent reside or may be found. Each party to said 
petilion shall pay the costs of taking his own testimony, but all the 
costs of court shall be paid by the petitioners ; but the court may, in its 
discretion, assess upon the complainant or petitioner any part or all 
of the legal costs, and also a reasonable allowance for travel and attend- 
ance : Provided, That no deposition taken under this section shall be 
used, except as against persons who are parties to such proceeding and 
actually served with personal notice, or those claiming under them by in- 
terest ^acquired subsequent to filing said certificate in the Patent Office : 
And provided, That no such deposition shall be used in any action at 
law when the witness is alive, competent to testify, and within the 
United States during any time when his testimony could be regularly 
taken in the cause, except that if the party producing it in such case shows 
any sufficient cause then existing for using the same, it may be admitted ,• 
but whenever testimony taken hereunder by the petitioners shall be used, tes- 
timony taken in the same proceeding by the respondents, in relation to or in 
rebuttal or avoidance of the matters referred to by said evidence of the peti- 
tioners, may be used by the party against whom said evidence of the peti- 
tioners is used. 

Sec. 9. Upon the petition of any person interested adversely to any 
original, reissued, or extended patent, and upon proof that the owners 
thereof, or persons entitled to bring suits thereon against the petitioner 
where the owners are not so entitled, have knowledge of infringement 
thereof, and unreasonably delay or neglect to bring suit in which the 
validity of said patent may be tried, to the injury of the petitioner, any 
court of the United States having jurisdiction of patent causes, upon 
notice as hereinafter provided and due hearing, may authorize such i»eti- 
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tiouer to bring a bill in eqaity to declare void said patent, or any claim 
thereof, for any of the caases which by law may render the same invalid, 
whether relating to the original patent or any reissue or extension. And 
a decree rendered in said suit, declaring void said patent, or any claim 
thereof, shall be conclusive in favor of all persons against all the parties 
(lefendant in said suit who may have been duly served or appeared therein. 
It shall be the duty of the clerk of the court where such suit was pend- 
ing, within twenty days from the rendition of a final decree adjudging 
said patent or any claim thereof to be void, to make and send to the 
Commissioner of Patents' a certificate setting forth the names of the 
partie }, the date and number of the patent, and the name of the patentee, 
sxid the number of the claims so adjudged to be void; which certifi- 
cate shall be recorded by the Commissioner of Patents with the records 
of assignments, and notice of such decree shall be given in connection 
with such publications and notices as the Commissioner may make of 
the expiration of patents. 

Such petition and bill shall name as defendants all persons who ap- 
pear by the records of the Patent OflBce to be owners of said patent, 
or to have an interest therein, except that licensees holding by licenses 
not exclusive in their character as to territory or purpose need not be 
made parties. 

Said petition and bill shall be brought in the district where a plu- 
rality in in terest of the owners of the legal title to the patent reside or 
are found ; but if equal interests are held by owners in different dis- 
tricts, each of which is greater than the interests of owners in any 
other district^ then said petition and bill may be brought in either of 
said districts. Upon the filing of the x>etition, an order of notice shall 
issue to those defendants who are found within the said district, and 
also to those not to be found therein, directing them, on a day therein 
to be designated, to appear and show cause, if any they have, why the 
prayer of said petition should not be granted, and to appear, plead, 
answer, or demur to such bill as the court shall permit to be filed there- 
upon. And if the court shall allow such petition and such bill to be 
filed, no additional service shall be necessary upon those defendants 
who were served under the petition. Such order shall be served in the 
same manner that subpoenas in equity are now served, or in such other 
manner as the court may order. If any defendant does not appear, 
show cause, plead, answer, or demur within such time as the court, by . 
special order or general rules, may prescribe, it shall be lawful for the 
court, upon proof of said notice and of the performance of the direc- 
tions contained therein, to entertain jurisdiction, and to proceed upon 
said petition and biU in the same manner as if such defendant had 
been served with process within the district^ and had made default. 

From a final decree in such suit, an appeal may be taken to the Su- 
preme Court in the same manner provided by law for appeals in other 
patent causes in equity. 

Sec. 10. Whenever any person shall be injured by a claim by the 
owners of any patent, or the parties entitled to sue thereon, or their 
agents, that he is infringing the same, made publicly or by notice to cus- 
tomers or consumers, and no suit shall, toithin a reasonable timey be 
brought and prosecuted to enforce such claim, he may file a petition in 
equity, in any court of the United States having jurisdiction of patent 
causes, to compel the person making such claim, or on whose behalf it is 
made, to bring or cause to be brought a suit on said patent, to test 
its validity and the question of it6 infringement by those acts which 
are so claimed to constitute an infringement. The petitioner shall 
flle aSdavits in support of* th^ allegations of his peitioa, and t^e court, 
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upon sufficient cause shown, shall order the defendant to appear at a 
day named, to show cause why the prayer of the petition should not be 
granted. On the return day of said order of notice, the defendant shall 
file his answer, with dffidavits in defense ; and the petitioner may file 
affidavits in reply within such time as the court may fix. If, upon a 
hearing on the petition, answer, and affidavits, the court shall deem it 
just and reasonable, it shall pass an order requiring the respondent to 
bring a suit as aforesaid, within a time named, and in default thereof to 
be enjoined from thereafter making or prosecuting in any manner, 
against the petitioner, or those claiming under him as purchasers of any 
specific article, machine, or composition of matter, the claim which is 
found and adjudged by the court to be the basis of the petition^ and 
upon such default, the court may issue an injunction accordingly. 

Sec. 11. On each and every patent for an invention issued after the 
passage of this act, there shall be paid to the Commissioner a duty, as 
follows, namely : Fifty dollars to be paid on or before the first day of 
January occurring next after the expiration of four years from the date 
of the original patent, and one hundred dollars on or before the first day 
of January occurring next after the expiration of nine years from the 
date of the original patent ; and in default of any such payment, the 
patent shall expire on the first day of April next thereafter. But the 
Commissioner, for good cause shown, may allow the payment to be 
made at any time before such first day of April, in which case the patent 
shall not become void. The Commissioner shall annually, in the mouth 
of April, publish a list of the patents which have expired for non-pay- 
ment of duties. Patents issued under this law shall contain a notifica- 
tion of the annual duties to be paid, and the time of such payments. It 
shall be the duty of the Commissioner to keep a record of said payments ; and 
a receipt therefor j or acertificate that the payment has been rmdej sealed and 
executed in the manner provided by law Jor certified copies, shall be conclu- 
sive evidence of the payment; and^ upon request^ it shall be the duty of the 
Commissioner to cause such a certificate to be indorsed upon or annexed to the 
letters patent, 

Seo. 12. Section forty-eight hundred and ninety-eight of the Kevised 
Statutes shall be, and hereby is, amended to read as follows : Every 
patent, or any interest therein, shall be assignable in law by an instru- 
ment in wilting; and the patentee or his assigns or legal representa- 
tives may, in like manner, grant and convey an exclusive right under 
his patent to the whole or any specified part of the United States, or 
an exclusive license thereunder, for any specified purpose or territory. 
An assignment, grant, conveyance, or exclusive license, as aforesaid, 
shall be void as against any subsequent purcliaser, mortgagee, or 
licensee for a valuable consideration, without notice, unless it is re- 
corded in the Patent Office within [one] two months from the execution 
thereof, or before the execution of such subsequent grant, conveyance, 
or license. And all licenses and all powers of attorney and agreements 
made under or relating to any letters patent, may, if desired, be re- 
corded in the Patent Office, and any -duly certified copy of the record 
of the same may be used in evidence in all cases where the copy of the 
record of any assignment so certified may now by law be used. 

Sec. 13. When there are two or more joint owners or owners in com- 
mon of any patent, a license from any one of said owners shall be good 
and valid in law, and shall vest in the licensee a right to use the said 
invention, but not exclusively, according to the terms of said license, 
unless the conveyance or other instrument creating such joint owner- 
ship, or ownership in common, recorded at the Patent Office before the 
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execntioD of said license, shall provide that no license shall be valid 
unless executed by all of such owners, or a specified portion thereof in 
number or interest, or unless an agreement to that effect shall be made 
by said owners and filed for record before the execution of said license. 

Sbc. 14. Whoever, with intent to def randy conveys any interest in any 
patent or grants any license thereunder, knowing that the interest or 
right so purporting to be granted or conveyed has been previously 
granted in whole or in part to another, without, before the payment, 
either by note or otherwise, of the consideration, or any part thereof, 
informing the grantee or grantees of the existence and nature of such 
incumbrance or prior right, so far as he has actual knowledge thereof, 
shall, for every such offense, be punished by imprisonment not exceed- 
ing one year, or by fine not exceeding one thousand dollars. 

Sec. 15. Section four hundred and seventy-nine of the Revised Stat- 
utes shall be, and hereby is, amended so as to read as follows : The 
Commissioner of Patents, Assistant Gommissiouer, and the chief clerk, 
before entering upon their duties, shall severally give bond, with sure- 
ties, to the Treasurer of the Dnited States, the first two in the sum of 
ten thousand dollars each, and the last in the sum of five thousand dol- 
lars, conditioned for the faithful discharge of their respective duties, and 
that they shall render to the proper officers of the Treasury a true ac- 
count of all money received by virtue of their offices. 

Sec. 16. Section four hundred and ninety-three of the Revised Stat- 
utes shall be, and hereby is, amended so as to read as follows : The 
price to be paid for uncertified printed copies of specifications and draw- 
ings of patents shall be determined by the Commissioner of Patents, 
within the limits of actual cost as the minimum, and fifty cents as the 
maximum price, and for uncertified manuscript copies the reasonable cost 
of making the same; and the price to be charged for certified copies 
shall be the same as for uncertified copies, with the addition of twenty- 
five cents for the certificate and seal. 

Sec. 17. Section eight hundred and ninety-two of the Revised Stat- 
utes shall be, and hereby is, amended so as to read as follows : Copies 
of any records, books, papers, drawings, or models, belonging to the 
Patent Office, and of letters patent authenticated by the seal and certi« 
fied by the Commissioner, Assistant Commissioner, or Acting Commis- 
sioner of Patents, shall be evidence in all cases wherein the originals 
could be evidence ; and any person makings application therefor, and 
paying the fee required by law, shall have cortified copies thereof. 

Sec. 18. Section forty-eight hundred and eighty-five of the Revised 
Statutes shall be, and hereby is, amended so as to read as follows : The 
final tee due upon the allowance of a patent shall be paid within six 
months after the sending of the notice of such allowance to the appli- 
cant or his agent, and if the fee be not paid within such time the patent 
shall not be issued. Every patent shall issue, bear date, and take effect 
as of a day certain, to be fixed by the Commissioner of Patents, not later 
than the second calendar week after the payment of the final &e; and « 
until the day of issue the application shall be within the jurisdiction of 
the Commissioner : Provided^ That no application on which the final 
fee has been paid, after notice of allowance, shall be withheld from issue 
because of interference with any application filed subsequent to the pay- 
ment of the final fee, as aforesaid. 

Sec. 19. Section forty-eight hundred and eighty-seven of the Revised 
Statutes shall be, and hereby is, amended so as to read as follows: No 
person shall be debarred from receiving a patent for his invention or 
discovery, nor shall any patent issued subsequent to March second, 
eighteen hundred and sixty-one, be declared invalid, by reason of its 
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baying been first patented in a foreign country apon the invention of 
the same person, unless the same has been introduced into public use in 
the United States for more than two years prior to the application ; but 
all applications hereafter to be made for patents for inventions which 
shall have been paten^d in a foreign country upon the invention of 
the same person shall be made within two years after the date of such 
foreign patent. 

[Sec. 20. Section forty-eight hundred and ninety-four of the Revised 
Statutes shall be, and hereby is, amended so as to read as follows : All 
applications for patents shall be completed and prepared for examina- 
tion within two years after the filing of the application, and in default 
thereof, or upon failure of the applicant to prosecute the same within 
two years after any action therein, of which notice shall have been sent 
to the applicant or his agent, they shall be regarded as abandoned by 
the parties thereto.] 

Sec. [21.] 20. Section forty-eight hundred and ninety-five of the Ee- 
vised Statutes shall be, and hereby is, amended so as to read as follows: 
Patents may be granted and issued to the assignee of the inventor or 
discoverer, and ttiey may be reissued to the owner or owners of the en- 
tire interest in the patent ; but the assignment must first be entered of 
record in the Patent Ofi&ce. And in all cases of an application by an 
assignee for the issue of a patent, the specification shall be signed and 
sworn to by the inventor or discoverer ; and in all cases of an applica- 
tion for a reissue of any patent, the application may be n.aile and the 
corrected specification sworn to and signed by the owner or owners, or 
in case of death or disability^ his or hsr legal representative^ of the entire 
interest in the patent. 

Seo. 21. Any person tcho has an interest in an invention or discovery , 
whether as inventor^ discoverer j or assignee^ for urhich a patent wa^ ordered 
to issue upon the payment of the final /ee, but who fails to make payment 
thereof within six months from the time at which it was passed and allowed, 
and notice thereof wa^ sent to the applicant or his agent^ shaU have a right 
to males an application for a patent for such invention or discovery the same 
as in the case of an original application. But such second application^ in 
order to be a continuation of the original application^ must be made within 
two years after the allowance thereof But no person shall be held responsi- 
ble in damages for the manufacture or use of any article or thing for umich a 
patent was ordered to issue under such renewed application prior to the issue 
of the patent And upon the hearing of renewed applications preferred 
under this section j abandonment shall be considered as a question of fact. 

[Sec. 22. Section forty -eight hundred and ninety-seven of the Revised 
Statutes shall be, and hereby is, repealed; but in the case of any patent 
which, prior to the passage of this act, has been ordered to issue, and 
has been forfeited for non-payment of the final fee, the renewed applica- 
tion provided for by said section may be made within six months from 
the passage of this act.] 

• Sec. [23] 22. Section forty-nine hundred of the Revised Statutes shall 
be, and hereby is, amended so as to read as follows : It shall be the duty 
of all patentees, and their assigns and legal representatives, and of ail 
persons making or vending any patented article for or under them, to 
give suflBcieut notice to the public that the same is i)atented, either by 
fixing thereon the word "patented,'' together with the year the patent 
was granted, and number of the patent, or when, from the character of 
the article, this cannot be done, by fixing to it, or to the package wherein 
one or more of them is inclosed, a label containing the like notice; and 
in nny suit for infringement, by the party failing so to mark, no profits 
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or damages shall be recovered by the plaintiff, except on proof that the 
defendant was daly notified of the infringement, and continued, aft^r 
such notice, to make, use, or vend the article so patented : Provided, 
That profits or damages shall not be forfeited for failure to mark the 
Dumber of the patent on a patented article or its label, unless such 
failure shall occur at a period later than i^ix months after the passage 
of this act: And provided further j That this section shall only be applica- 
ble tb patents hereafter granted. 

Sec. [24] 23. Section forty-nine hundred and four of the Revised Stat- 
utes shall be, and hereby is, amended so as to read as follows: When- 
ever an application is made for a patent, or for the reissue of a patent, 
which, in the opinion of the Commissioner, would interfere with any 
pending application, or with any unexpired patent^ he shall give notice 
to the parties in interest, [as the case may be,] and shall direct the ex- 
aminer of interferences to proceed to determine the question of priority 
of invention ; and the Commissioner may issue a patent to the party who 
is adjudged the prior inventor, unless the adverse party appeals from 
the decision of the examiner of interferences, or of the board of ex- 
aminers-inchief, Tor of the Commissioner or Assistant Commissioner, as 
the case may be,j within such time, not l^ss than twenty days, as the 
Commissioner shall prescribe : Provided^ That after the final decision 
between the parties to an interference, the application of the successful 
party shall not be put into interference with any application filed sub- 
sequent to the closing of the testimony taken on behalf of the successful 
party in the interference so decided; but the patent shall issue to the 
successful contestant and then, if desired by the subsequent applicant 
or applicants, an interference may be had with said patent: And pro- 
vided further^ That in the case of reissues no interference shall be declared 
with any patent of later date than that sought to be reissued, except 
when the original application for such subsequent patent is shown by 
the office records to have been of prior date to the [application of thel 
patent sought to be reissued, nor with any application for a patent filed 
subsequent to the date of the patent sought to be reissued ; but, if de- 
sired by such subsequent applicant or patentee, on an application for 
reissue, an interference may be had with the reissued patent after the 
same shall have been issued. 

Sec. [25] 24. All laws and parts of laws inconsistent with the forego- 
ing provisions are hereby repealed. 
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Thursday, November 16, 1877. 

The Committee on Patents having invited parties interested in the 
bill to amend the statutes in relation to patents, and for other purposes, 
to appear, the following gentlemen were present : 

Ghanncey Smith and J. J. Storrow, of Boston, appeared in snpport of 
the bill ; Albert H. Walker, of Chicago, on behalf of certain inventors 
and patentees ; J. H. Baymond, of Chicago, for certain railroad inter- 
ests ; Henry D. Hyde, of Boston, for the Sho^ and Leather Association 
of Boston : C. S. Whitman and W. C. Dodge, of Washington, for the 
Patent Office Bar Association } George H. Christy, of PittBbargh, for 
car-brake manufacturers ; T. L. Livermore, of Boston, for the bill, and 
suggesting amendments to it ; Charles F. Stansbnry, president of the 
Patent Office Bar Association ; Hon. M. D. Leggett, formerly Commis- 
sioner of Patents : Edward H. Knight, formerly official editor of Pat- 
ent Office ; John £. Hatch, of Cincinnati ; Charles Colahan, of Cleve- 
land, Ohio, inventor and manufacturer; Wm. Wheeler Hubbell, of 
Philadelphia, inventor and patentee ; and J. M. Blanchard, of Wash- 
ington. 

Messrs. Smith and Storrow submitted the following : 

.MEMORANDUM OP THE PRINCIPAL CHANaES INTRODUCED BY A BILL 
TO AMEND THE STATUTES IN RELATION TO PATENTS AND FOR OTHER 
PURPOSES. 

Section 1. There is now no statute of limitations applicable to patent 
causes. This proposes that no recovery shall be had for an infringe- 
ment more than four years old, leaving the right to sue for what has 
been done within four years where the infringement has continued. It 
allows the court, where many suits are brought on one patent, to have 
one brought to trial, and meanwhile stay proceedings in the others. 

Sec. 2. There are now two ways of recovering in cases of infringe- 
ments. In an action at law, the plaintiff recovers ^' actual damages.'' 
(E. S., § 4919.) Upon a bill in equity, the court considers that the de- 
fendant has by the wrongful use of the plaintift^s invention realized 
gains and profits, and treats him as trustee thereof for the benefit of the 



Digitized by 



Google 



14 BRIEF FOR THE BILL. 

plaintiff and orders hitn to accoant for them. {Burdell v. Denig^ 92 
U. S., 720.) A court of equity may also give damages where the in- 
fringer has so conducted his business that the profits do not give ade- 
quate compensation. (§ 4921.) If the patentee has elected to enjoy his 
invention by granting the right to use it to those who will pay him a 
license-fee, and others have bought that right to a sufficient extent to 
establish a market- value for it, then the ^^ actual damages ^ which he 
suffers from the infringement are, generally speaking, measured by the 
license-fee which he would otherwise have received for the use. {Burdell 
V. Denigy 92 U. S., 720; Packet Co. v. Sickles^ 19 Wall., 618 5 Birdsall v. 
Coolidgej 93 U. S., 70.) Where no such license-fee has been established, 
then the amount of his recovery depends upon all the evidence in the 
case. This section does not change the rule of damages, but contem- 
plates the application of the same rule to cases where, from the nature 
of the invention, the patentee cannot use it himself, but must enjoy his 
right by allowing others to use it for a license-fee. A railroad-switch 
would be an example of such a case. {Seymour v. McCortnicky 16 How., 
480.) It further provides that in cases where, by the election of the 
patentee, signified by his course of dealing or by the nature of the in- 
vention, the patentee's gain comes through use by others, these rules of 
damages shall apply, and no ^' account of profits shall be allowed." 
One reason for this is the fact that such a rule, generally speaking, will 
give a just compensation for the wrong done ; another reason is that an 
account of profits in such cases is very expensive to take, and does not 
give a satisfactory result, because it cannot be told with the certainty 
required in accounting how much of the profit of a large business en- 
terprise is due to each particular device which may be employed in the 
course of it. 

In estimating profits, the court started upon the idea of holding the 
defendant a trustee for the plaintiff of what he had received by the use 
of the invention. Where the infringement consists of the manufacture 
and sale of a patented article, the rule is applied easily. Mowry v. Whit- 
neyj 14 Wall., 620, was the case of the employment of an improved pro- 
cess in one step of the manufacture of an article which was not pat- 
ented, and which could be produced, though at greater expense, by 
another unpatented process. The cqurt decided that the plaintiff should 
not have all the profits actually realized in the manufacture, but only 
such portion as represented the saving in cost made by the use of the 
plaintiff's process over the use of the old process. 

In Mev8 V. Conover^ 11 Official Gazette, 1111, the court, following the 
language of Mowry v. Whitney ^ rather than the spirit of the decision, 
held that the saving must be the rule of profits, though, in fact, the busi- 
ness resulted in a loss instead of a profit, upon the ground that the de- 
fendant would have lost more if he had not used the plaintiff'^s inven- 
' tion. Certainly, this was a departure from the ground of treating the 
defendant as trustee of money actually in his hands. The second clause 
of this section is intended to relieve the court from decisions which 
they have felt to work injustice {Packet Co. v. JSickleSj 19 Wall., 618), 
and to put the rule on its true basis. To avoid the evil of an infiexible 
rule, the third clause allows the court to increase or diminish the amount 
of the recovery j not for the purpose of giving vindictive damages, but 
to give a ''just compensation.'' 

Sec. 3. In patent suits in equity, the court first determines the valid- 
ity of the patent and the question of infringement; it then orders an 
account. An appeal cannot be taken unless the account has been com- 
uleted. The accounting is very expensive, and consumes much time, 
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and if tbe decision as to validity or iuiriDgemeut is revised, or even 
modified, on appeal, it becomes useless. This section authorizes tbe 
coart, in snch cases, to permit the appeal to be taken at once. 

Sec. 4. This preserves in the circuit court, pending an appeal, the 
same power over the parties, with relation to the injunction, which it 
had before the appeal. 

Sec. 5. As the law now stands, the Commissioner may grant a reissued 
patent for ** whatever was described, suggested, or substantially indi- 
cated in the original specifications, drawings, or Patent-Office model," as 
constituting '^ the same Invention as that embraced and secured in the 
original patent." (Seymour v. Osborny 11 Wall., 544, 545.) The courts 
first held that the action of the Commissioner in issuing a patent could 
not be revised. Then they held that they would compare the two speci- 
fications, in order to ascertain whether the reissue was for the same in- 
vention as the original, and have evidently been struggling with the rule 
originally and improvidently laid down. The new section allows the 
Commissioner to reissue the patent upon the papers and model on which 
the original was issued, and no others, and allows the correctness of his 
ex parte action in this respect to be reexamined in litigated cases, sub- 
stantially as the validity of an original patent can be re-examined. 

Sec. 6. The, law requires that patents should state what the inventor 
claims as new ; all that is not so claimed the public may lawfully use. 
If the patentee amends his claim by a reissue, and these new claims 
cover a machine which was not covered by the claims in existence when 
it was made, the patentee may prevent the use of the same machine 
which the defendant lawfully built and invested his money in. 

In order to amend his patent, the law obliges the patentee to surrender 
it and take out a new one. The courts have held that the destruction 
of the patent by surrender destroys his existing right of action for past 
infringement. 

The amendment takes away from the reissue its retroactive character 
in both respects. 

Sec. 7. If a patent is issued to two on the invention of one, or to one 
on the invention of two, this mistake may be corrected as a clerical 
error by the consent of all tue inventors and owners. 

Sec. 8. A provision for taking testimony in perpetuam in patent cases 
introduced, because the general law applicable to all cases is not ade- 
quate in patent causes. 

Sec. 9. Allows suits to be brought to repeal and annul patents which 
are void. 

Existing laws afford no adequate remedy. 

(See Opin. of Attorney-General of November 19, 1874, Patent Office 
Gzette, vol. 6, p. 723; Attorney-GeneralY. Rumford WorkSy 9 ib., 1062.) 

Sec. 10. Supplies a remedy for cases where a person injures the busi- 
ness of another, by advertising that it infringes a patent, and yet re- 
fi 88S to bring a suit in which the validity of the patent or the question 
of infringement can be tried. 

Sec. 11. Many patents are for inventions which, on trial, prove worth- 
less, but which stand in the way of subsequent valuable improvements. 
This section imposes on all patents a fee of $50 at the end of four years 
and $100 at the end of nine years, and non-payment of either kills the 
patent. If the patent is of any value, the fee is .not a hardship; if it is 
not of sufficient value, it will thus be got out of the way. This feature 
is found in all foreign systems, aud weeds out three-fourths of the 
patents, after actual trial has shown their value or worthies'- ness. It 
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is believed to be of great advantage to tlie public and to luveDtors of 
really nsefal improveiueDts. 

Sec. 12. This reqaires exclasive licenses to be recorded in the same 
manner as technical grants, because, {practically, the two are equiva- 
lent. It shortens the time allowed for recording assignments from three 
months to one njonth. Improvements in the mail-service since 1836 
justify this. It allows all agreements about patents to be recorded, and 
makes certified copies from the record to be legal evidence. 

Sec. 13. The law now is that each joint owner of a patent may grant 
licenses without the consent of the other. The object of this amend- 
ment is to give full effect to an agreement between them as to which 
shall exercise this power, if the agreement be in writing, signed by all 
the parties, and recorded. 

8bg. 14. This punishes, by not exceeding one yearns imprisonment or 
$1,000 fine, whosoever sells as unencumbered a patent which he actually 
knows he has no power to sell and convey. This is new. 

The following sections amend those which regulate proceedings in 
the Patent Office : 

Sec. 15. This requires the Assistant Commissioner of Patents to give 
the same bond as the Commissioner. 

Sec. 16. This establishes the price for Patent-Office copies in no cas& 
to be less than actual cost. 

Sec. 17. The old statute allowed certified copies of papers to be used 
as evidence wherever the originals would be competent. The amend- 
ment extends the provisions to models, and also allows the Assistant 
Commissioner to sign the certificate. 

Segs. 18, 22. Sections 4885 and 4897 allow six months' grace for pay- 
ment of the final fee, and then two years more in addition by means of 
a renewed application. This amendment consolidates the two sections 
and abolishes the two years' allowance. 

Sec. 19. The law about granting patents in this country to those who - 
have patented their inventions abroad has been changed several times, 
particularly by the act of March 2, 1861, in a manner which has caused 
considerable confusion. This section establishes what is believed to be 
a just and reasonable rule. It retains the provision that a foreign pat- 
entee cannot come here to get a patent tor an invention that has been 
in use here for two years, and adds a new requirement, that if he makes 
it known by patenting it abroad he must apply here within two years, 
or it can be used by the public. 

Sec. 20. This amends section 4894, by making two years' neglect to 
prosecute an application conclusively equivalent to an abandonment 
thereof. 

Seg. 21. At one time, the surrender of a patent and the application 
for a reissue were required to be sworn to by the assignee and at another 
time by the inventor. This amendment leaves it to be sworn to by the 
assignee. The oath is of no importance, because the action of the Com- 
missioner is to be based on the sworn statements filed by the inventor 
on his original application. To require his oath to the new application, 
is to enable him to extort money from the person who has already 
bought and paid him for the invention. 

Sec. 24. The law has always required the patentee to mark on the 
article the date of the patent. About 300 patents a week are now issued, / 
all bearing the same date. This amendment requires him to add the^ 
number of his patent, in order that it may be identified. 

Sec. 25. This amends section 4904, about interference applications in 
the office, so as to indude reissue applications and make the law about 
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tbem sobstaDtially conform to what the decisions have established 
about them, except that, in determining whether an interference con- 
test shall be ordered, reference is to be had solely to the dates of the 
original applications. 

Sec. 26. Eepeals all inconsistent laws. Careful provisions have been 
added to each section which relates to substantial righte as distinguished 
from the form of remedy so that the changes introauced ^y this bill 
shall not be retroactive. 

HespectfuUy submitted, by 

CHAUXCEY SMITH. 
J. J. STORROW. 

Washington, Nove^nher 15, 1877. 



ARGUMENT OF CHAUNCET SMITH, Esq. 

Mr. Chairman and Gentlemen of the Committee : I had the honor 
last year, just before the close of the session, to appear before this com- 
mittee in opi>osition to a bill which had been brought from the House 
to the Senate and referred to this committee. In appearing before the 
committee at that time, I stated, if I remember correctly, that while I 
deemed the provisions of that bill unwise and not calculated to promote 
the interests of the country, or even well adapted to promote the objects 
which the person had in view who brought the bill before Congress, 
I still desired to have it understood that I did not appear to oppose all 
amendments to the patent law or to contend that in its present condi- 
tion it was all that could be desired ; and it will be remembered that 
I then submitted several propositions, in addition to those which had 
been embraced in the bill before the committee, which I deemed impor- 
tant. I suggested such considerations as seemed to me legitimately to 
bear upon the question, and which, in my judgment, would justify some 
important modifications of the patent law. 

The result of that hearing, if I understood it, was that, to some extent 
at least, the committee seemed to consider as worthy of attention the 
propositions which I submitted. I believe in part, if not in full, they 
favorably reported them to the Senate. 

No final action, however, was taken, and with the understanding that 
the committee had obtained leave to sic during the recess I early 
planned with some of those with whom I was associated to lay before 
the profession and those interested in patents, as far as we conveniently 
could, the action which had been taken in Congress and some proposi- 
tions for further amendments to the bill. I think Senator Wadleigh 
was aware of my intention to do this, and thought it might be well to 
secure in this way, as far as we could, the opinions of the members of 
the bar, especially of those who had had experience in the practice and 
administration of the patent law. 

Some time in the summer, therefore, there was a pamphlet prepared 
in Boston and sent out under my name — although a very large part of 
it was not peculiarly my work — invitinjjf those to whom it was sent to 
consider its provisions, and, if they saw fit, to communicate with m3"self, 
or others who were known to be interested in tbis m itter, and state 
their views upon the proposed am Midments of the patent law. 

There was no sug^jestion as to what our own views vvere, no argu- 
ments intended to secure a favorable expression of Oi)inion, bat merely 
the expression oi a desire to know what the wishes, judgment, and ex- 
2p 
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perience of the members of the bar familiar with the workings of the 
patent law might be apon the various amendments. 

There was a brief preface stating the subject-matter of the pamphlet. 
After stating the object of the contents of the |)amphlet, it reads as fol- 
lows: 

"The third paper herewith pi-inted, containing several provisions in 
addition to those embraced in either of the preceding papers, is submitted 
for the purpose of obtaining opinions in relation to the subject from 
those interested in patents or in the administration or improvement of 
the patent law, and especially the opinions of lawyers whose practice 
has given them an opportunity to observe the practical working of the 
law as it now is. 

" The chairman of the committee of the Senate has expressed a desire 
to have these opinions obtained, so far as can be done, and at the re- 
quest of many gentlemen 1 have taken this method of obtaining them. 
I shall be glad to receive any communications on the subject. Atten- 
tion is especially invited — 

" 1. To the proposed limitation of tbe time within which damages or 
profits may be recovered, contained in the first section. 

"2. To the provision contained in the second section (two forms of 
which are given) in relation to the measure of damages and the rule for 
estimating profits in certain cases. 

" 3. To the provisions of the fourth section in relation to rights of 
action under claims in reissued patents which were not in the original 
patent, and to the loss of existing rights of action by a reissue. 

**4. To the provisions of the eighth section requiring the payment, at 
certain intervals, of fees in order to preserve such patents as are found 
to be worth preserving.'' 

' Soon after issuing that pamphlet I received communications from 
some gentleman S]pon the subject, and finally an invitation was extended 
to me to visit gentlemen in Chicago for the purpose of conferring on the 
subject of amending the patent law. 

1 went there in the latter part of September. I met Mr. Raymond, 
and the counsel for the Western Bailroail Association, Mr. Payson, and 
several other gentlemen from difiereut parts of the country, many of 
them counsel for the railroad companies who had been supposed to have 
an especial interest in the passage of the act brought here last year, but 
among them many counsel familiar with the practice of the patent law. 

We sat down together and discussed the subject for seven days, as 
earnestly and as candidly, I think, as any gentlemen ever could discuss 
a question of the importance of this. We met, differing widely in our 
views; we parted, having come to a very substantial agreement in our 
views. We had done this, not by concessions on our side of what we 
deemed to be valuable, for the purpose of securing a like concession from 
other parties, in order that we might present a bill which might be re- 
garded as a compromise bill, but we came to the conclusions which we 
did from an honest conviction that in our discussions we ought to weigh 
the objections most careiully which had been presented on one side or 
the other; and I believe that the result of our discussions there was an 
agreement based upon a conviction, shared by all alike, that we had been 
compelled to concede nothing to each other as the price of other conces- 
sions, but that we had discussed the subject in the utmost fairness and 
arriveil at valuable results. As soon as we had done that we prepared a 
revision of the proposed amendments, embracing more than had been 
contained in the first pamphlet, and this revision, in turn, was printed, 
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and sent to all gentlemen who had received the original pamphlet, and 
to a large number besides. 

I think several hundred copies were distributed in this way, without 
any other suggestion than to say that what the pamphlet cootained was 
the result of our deliberations, and that if anything could be elicited by 
way of objection or approval, or by way of addition thereto, we should 
be f(iad to receive it. 

The result which we hoped to reach by this method of addressing the 
public was in some degree realized. We received written and verbal 
communications from many, and expressions of satisfaction to a con- 
siderable extent with the work which had been done. Some criticism 
bas been made. Some have doubted the wisdom of all its provisions 
which we have thought proper to present here. Generally, however, I 
may say that the result of our labor has been received by the profession 
much more favorably than we had any reason to expect from gentle- 
men who were not in possession of the views which we entertained per- 
sonally and of the reasons upon which we had presented the proposed 
amendments. 

I come, therefore, with some degree of confidence before this com- 
mittee to say that I feel justified in the conclusion chat the work which 
we have presented to the public, and which we now come before the com- 
mittee and Congress for the purpose of securing favorable action upon, 
has received a very general approval from those who have the largest 
interest in the working of the patent law, either for it or adversely to 
it, and from those who have had the largest experience and the best 
means of judging as to the value of its provisions. Sach, Mr. Ohair- 
man, is the history of this bill. 

Before considering its provisions in detail, I should be glad if the 
committee would indulge me in a few observations upon the general 
expediency of the proposed amendments, especially with reference to 
tbeir bearing upon the general working of the patent law. 

The Constitution of the CTnited States provides that '^Congress shall 
have power to promote the progress of the useful arts by giving to in- 
ventors, for a limited period, the exclusive right to their respective in- 
ventions ^; and, in pursuance of this power, in 1790 a patent law was 
passed, and the country has been in the possession of a patent law ever 
since. That law was repealed three years subsequent to its passage and 
a new one substituted, which remained in force with some amendments 
until 1830. The law then underwent a complete revision. The whole 
theory ot our system was changed in several important particulars. 
Previously to that, patents had been granted to any one who applied 
for them, no supervision being exercised over the issue of a patent ex- 
cept as to its form. !No power existed on the part of the Secretary of 
State, as 1 understand it, or the Attorney-General or officers who had 
it on charge, to reject an invention if the applicant saw tit to take his 
patent. 

In 1836, as I said, the law underwent a complete revision. The most 
important new feature of ir. was the institution of the Patent Office under 
the charge of an officer whose duty it was, before issuing a patent,.to ex- 
amine the alleged invention and to form ajudgment as to its value and 
as to the fact whether or not it was an original invention with the party 
laying claim to it. This feature of our system has remained in force 
ever since. It has been adopted by other countries, and is now about 
lieing adopted in England. It has been adopted, as I understand, in 
Germany^ though I have not personally examined the matter. It has 
secured the assent of other countries, as I am informed. 
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This law has remaioed in force without much substantial change 
until the present time. It is true, the law underwent revision in 1870, 
but its features were not essentially changed, and some changes were 
eflFected upon the revision of the statutes in 1874; but they were not 
material. Substantially, theu) we are subject now to the law which has 
been in operation since 1836. 

Has this law vindicated the wisdom of the original provision of the 
Constitution and the provisions of the law itself in promoting the prog- 
ress of the useful arts? I cannot entertain a doubt that those who 
have witnessed its operations must come to the conclusion that, what- 
ever its faults may have been, its advantages to the public have been 
immense and were never greater than at the present day. It has, as I 
believe, stimulated invention to a high degree. It has produced the 
most extraordinary and wonderful inventions in our own country which 
the world has ever seen. It has interwoven new inventions with every 
branch of our national industries. 

During the first ten years of the existence of the patent law, only 
about two hundred and fifty patents were granted ; at the present time 
something like 15,000 are granted in a year. They embrace every branch 
of human industry. They cover the whole field of our manufactures, 
and not of our manufactures alone, but of agriculture. It would not be 
possible to-day to raise a bushel of wheat in this country without tak- 
ing advantage of modern inventions. If the plow itself was not a 
patented plow, it yet would be a plow which embraced in the iron or steel 
nsed in its construction patented productions or the result of patented 
machinery. If, for the sake of the experiment, we discarded the plow for 
the more primitive spade, we should still find ourselves in the use of 
patented inventions. Turn whichever way we will, our daily life is 
beset, so to speak, with modern inventions. 

I remember when my mother was a spinner, and spun and wove the 
cloth with which she clad her children. She walked backwards and 
forwards at her wheel, drawing out a thread of some two or three yards 
in length, and doing for a day's work an amount of travel which, I 
think, amounted to between three and four miles. Some little time since 
I was in a manufactory watching the operations of a boy tending a ma- 
chine which drew out 600 threads at a time, each of them longer than 
the threads which my mother drew, twisting them and winding them 
up on the spindle in less time than she could do it; and on inquiry I 
found that that was a machine of limited capacity ; that other machines 
existed which drew out 1,500 threads at once. Upon inquiry I became 
satisfied that it would not be extravagant to say that the value of human 
labor to-day in spinning was a thousandfold what it was in my early 
days. 

Weaving has shared in the general progress, not, perhaps, quite to 
that extent, but still to such an extent that, as a domestic art, it has 
ceased to exist. Have we ever reflected upon the wonders involved in 
the production, at the present day, of a yard of cotton cloth ? The cot- 
ton must be raised. How much machinery is involved, except as it may 
be iQvolved in the preparation of the soil, in planting the cotton. 1 do 
not know, but it is no sooner gathered than it is brought within the 
reach of some invention. Among the earliest of those of which the 
patent-law of this country keeps a record is Whitney's cotton-gin. At 
the very next stage of its progress it comes under the action of pat- 
ented machines for baling it. These bales, in their turn, are fastened 
by patent fasteners now in use, and which are deemed of such impor- 
tance that large manufactory interests are involved in them. It is 
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brought to onr mills in the East for manufactare by railroads, the frait 
of inventions of later years, and by steamships which did not exist at 
the commencement of this century. It finds its way to our mills to be 
taken from the cars into the mills by patent derricks, or elevators. It is 
cleansed by patented machinery ; it is spun by a whole long list of pat* 
ented inventions to reach its final form ; it is woven into cloth which 
numbers, it is a modest calculation to say, one hundred threads to the 
inch. I think the ntimber is more than double that ; but even at that 
number we would find that the length of thread in a yard of cloth was 
more than seven thousand yards, and yet, when this length of thread 
has been twisted and woven, it is sold, it may be, for not over four cents 
a-yard. At the several stages of its progress, it has passed under the 
influence of recent patented inventions. 

1 stood, not long since, in a print shop where this cloth comes to 
receive its final finish by receiving upon its surface figures devised by 
artists of the highest character, giving to it a beauty which Solomon in 
all his glory could not command in his day, and I wondered at the 
amount of invention which was concentrated at the point where the 
roll which imprinted the figure, the cloth, and the chemical dye which 
imparted it were brought together. Along one line I traced this series 
of inventions which I have l^en describing, having reference to the pro- 
duction of cotton and weaving it into cloth. I went into an adjoining 
room and found artists engraving the rolls. I knew that these rolls were 
produced by improved processes, the result of chemical investigation 
and of mechanical invention such as the world was entirely ignorant of 
a few years previous. 1 found the artists engraving designs which 
were themselves the result of high artistic progress in their depart- 
ments. I watched the applications of the dyes, and I knew there was 
a long line of invention which had placed them within the reach of man, 
and a whole series of processes by which these designs of skilled artists 
could be imprinted on the cloth, which went out of the mills to be sold 
at seven or eight cents a yard. 

I could cite numerous examples of the same kind. Invention has 
given us the telegraph, a thing unknown a few years since. It has 
given as all the varied products of rubber, unheard of till within the life 
of all aged men now living. It has given as the reaper and the mowing- 
machine and the thrasher. Why, the very words that were used in 
agriculture in my boyhood now no longer have their original meaning. 
lE^ping is not what it used to be. A reaper formerly was a man using 
a sickle ; it is now a machine. A thrasher is not a man using a flail ; 
it is a machine driven by a steam-engine, devouring the grain on the 
Western fields faster than two teams can bring it from the field within 
their reach. 

I took occasion to say while I wtis in consultation with the gentlemen 
in Chicago thai the papers the past season had been filled with the im- 
portance to this country of securing the European markets for the grain 
which was raised on the Western prairies. It was deemed a matter of 
national importance. The struggle was to be, whether this country or 
the fields of Eussia were to supply the demand for the manufacturing 
centers of Europe. There are three classes of men, I said to those gen- 
tlemen, who are especially interested in the progress of this national in- 
dostry. They are the farmers who raise the grain, the millers who grind 
it, and the railroads which transport it j and upon the progress of inven- 
tion which shall enable them to lay down a bushel of wheat or a barrel 
of flour at our Eastern wharves at a few cents more or less, may depend 
our hold ai)on those vast markets. If there are any classes of men 
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to-day who are hostile to patoDts^ it 16 jast these three classes of men 
whom I have named as being most especially interested in this gretft 
branch of national industry. Let me turn wherever I will, I find simi- 
lar illastrations. 

Let me allude to one, becaut«e it is of historic interest. Adam Smith, 
in his '^Wealth of Nations," refers to the manufacture of pins, as prac- 
ticed in his day, to illustrate the great advantages of the division of 
labor, and tells us that there were eighteen operations to be performed 
in the manufacture of pins. Generally they were each performed by a 
single individual, but sometimes, where the number of workmen was not 
sufficiently large, one individual at different times performed dififerent 
operations. He had seen, he said, an establishment where ten men were 
engaged in manufacturing pins. They were able, by the great skill 
which they had acquired, to make twelve pounds of pins in a day, and 
as each pound, he said, contains on an average four thousand pins, the 
product of a day's labor was forty-eight thousand pins, where, without 
this advantage derived from the division of labor, ten men would not, 
perhaps, have been able to produce over twenty pins each a day. All that 
is changed now. In a room not much larger than this, a short time since, 
I saw forty machines at work, not much larger than sewing-machines. 
They were in the charge of four men, who kept them in repair, supplied 
them with material, and took away their product. That was all they 
had to do, and when the material was once fed to the machines the ma- 
chine went on doing its duty with more precision than it would if it had 
been a living ))erson. Each machine was turning out pins at the rate 
of 160 a minute, and thus the establishment was producing pins at the 
rate of about four millions a day. Nothing rehiained to l>e done with 
the pins after they left the machine except to treat them chemically 
for the purpose of coloring them and to stick them on papers. Strange 
as it may seem, it cost more to put them on papers than to make them. 
Invention, I believe, has changed that, so that now pins are stuck on the 
papers without the aid of human fingers. And, most wonderful of all, 
these pins, cut from wire, pointed, headed, colored, and put on papers, 
with all the expense attending their sale, were sold for between 3 and 
4 cents per pound more than the wire cost out of which they were 
made. Pins themselves are of comparatively modern invention. I be- 
lieve Queen Elizabeth did not have them. Who would dispense with 
them now? They enter into our daily habits, so that it would be re- 
garded a deprivation to be without them ; and yet a little addition to 
their cost would place them beyond the reach of many persons. Now 
they are so cheap tbat nobody can afford to be economical of them. 

Within a few years there has been a form of pin invented for the 
benefit of the infant portion of the community, a toilet pin which pro- 
tects the point. It is a wire pointed at one end and cunningly twisted, 
so that one end serves as a shield for tbe point of the pin. It wits 
pointed out to an English lady at our Patent Office as one of the most 
interesting inventions that we had to present. Why was it not invented 
long before ? It waited three hundred years before getting itself in- 
vented after pins were introduced. No one would imagine it involved 
invention, and yet, though the need always existed, it was not until 
some happy thought brought it to the mind of some lucky inventor that 
it was brought to the world ; and no person now would think of dis- 
pensing with it 

Shall I pass over the various modificatious-^the various inventions 
of comparatively a trifling character — and come to one which I thijik 
will be deemed the wonder of the world, which even now is exciting the 
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wonder, not merely of those who do not understand it, but even more^ 
the wonder of those who believe they understand it. 

Yon have all heard of the telephone, recently introduced, by which, 
Mr. Chairman, I believe that if you had the communication established 
yon could talk with your friends in San Francisco as readily and as easily 
as I now talk with yx>u. If I was called upon to produce evidence that 
this invention was due directly to the influence of the patent laws, I 
have a witness here whom I could put upon the stand to testify to you 
that, knowing its history, he knew well that Mr. Bell at least would 
never have invented that device, that wonderful contrivance, unless it 
had been for the hope that through the patent law he would reap a rich 
reward for his devotion to this invention. 

Some years ago I appeared before a committee of the House upon a 
matter connected with the telegraph. The president of the Western 
Union Telegraph Company was there opposing the measure which I had 
either the honor or misfortune to advocate. I was endeavoring to im- 
press upon the committee the conviction that our telegraph communi- 
cations might be greatly improved ; that there were inventions lying in 
the land, unused by the Western (Jnion Company, which would enable 
them to perform that service for the country for less than half what it 
was done for then. I was asked what these inventions were. I enu- 
merated several. My friend Mr. Hubbard, here present, will remember 
that I mentioned among others the duplex telegraph, a device by which 
messages are sent at the same time over the same wire in opposite 
directions, or. if need be, two sets of messages in the same direction. 
Yen should nave seen the look of incredulity which passed over the 
faces of the members when I stated that this could be done; you should 
have seen the smile of contempt on the face of Mr. Orton as he referred 
to inventors. I said, ''Mr. Orton, you ought, I think, to know, bat 
apparently you do not know, that this invention has been in daily use 
between Boston and New York for six months ; it is only because a man, 
who has made an improvement in the invention in the hope of the 
reward which will come from it, is himself the president of a weak tele- 
graph company, and he is able to maintain the field as a competitor 
with you only by means of this invention.'' 

Mr. Orton left the room, as I have been assured, with the determina- 
tion that he would not rest until he had possessed himself of that inven- 
tion ; and he did obtain it, and now, to-day, spread all over the land, are 
machines in operation which not only send double messages, but which 
send quadruple messages over the wires; and this great controversy in 
New York a few weeks since between the two rivals was based upon 
the desire of each to possess the advantages of that invention. 

Shall any one say to me that inventions would be made if there were 
no patent laws? Why are the inventors so ready to come forward and 
take the advantages of the patent law unless they make their inventions 
in view of the protection they afford ? Any gentleman who has practiced 
long with inventors knows that no contracts are more common than 
t^ose which have reference to future inventions where parties stipulate, 
on the one hand the inventor and the other hand the man possessed with 
means, that the inventor shall set himself to work to evolve an inven- 
tion which is to be the joint property of the two. Would such contracts 
ever be made if the patent law was not in force ? If this day there 
should be a change in the Constitution which should give to Congress 
the power, not to prombte the useful arts, but to retard and hinder them, 
agd Congress was called upon to carry out that provision of the Con- 
stitution, what would be its first step except to repeal the patent law ? 
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What else would it be necessary to do! Would not every one instinct- 
ively feel that excepfc for the stimulus of patent law there would be no 
need to invoke any legislation to retard and destroy inventions t 

You need not impose a penalty on a man for making an invention. 
Take away from him the hope of reward, and the trouble and labor and 
expense of making inventions will be quite sufficient to prevent anybody 
from making them. I affirm, therefore, that if it is a desirable thing ta 
promote the progress of the useful arts, it is a necessary and indis- 
pensable thing to provide a patent law which shall afford protection to 
inventors ; and not to them alone — hardly to them primarily — but to 
those who are called upon when inventions are made to invest the ne- 
cessary capital to bring them out and demonstrate their value. 

This is one of the most important functions of the patent law ; for^ 
excej^t for this, inventions might lie around you as thick as hoar-frost ia 
an autumn morning, and people would not invest the money required 
and take the risks which they have to incur if they knew the fruits 
would be seized by their neighbors the next day, and they should have 
to go into competition loaded with the weight of the expenditure which 
had been necessary in order to bring the inventions before the public. 
Not alone for the inventor does the patent law exist; not alone for the 
manufacturer or the capitalist, but primarily for the country ; but for 
the country only through and by the influence and the protection which 
the patent law has upon and gives to the men of genius and the men of 
capital. Look at the history of Canada. Sbe started into the race 
with us and other countries under the belief that she eould take inven- 
tions of other countries, and especially of her inventive neighbor at the 
south, without paying for them. Sbe made provisions for protecting 
her own inventors, but no foreigner could take the benefit of the patentr 
law in Canada, if I understand it right. The inventions would not go 
there. The inventions which were made here and proved to be profit- 
able could not be transported to Canada, because nobody would take 
the risk and be subject to the free competition of a man who spent no 
money upon them ; consequently their system was changed, and our 
inventors have the Canadian field, and now are this day going there- 
with their inventions simply because the introduction of them is attended 
with the hope of reward. 

How many of our industries have grown up to a magnitude whicb 
makes them important far beyond what I have said. We are seizing 
the watch manufacture of the world. Switzerland went home from hero 
last year in dismay at the prospect that this industry of hers would be 
swept from her hands. Her commissioners went home to recommend 
the establishment of a patent law. 

I know of no more striking illustration of what can be reached in the 
progress of time by the continued eflbrts of inventors than this very 
matter of the watch and clock manufacture. Go down through the 
streets of this city — or any other city, I suppose, in this country — and 
you will find in their shop-windows, at any time, bushels — I use the term 
not extravagantly — bushels of a little cheap clock, which will keep good 
time, which is tasteful in its appearance, and serves all the purposes of 
the domestic clock ; and you can buy it for $1.25. 

One other illustration, Mr. Chairman, and 1 will leave this subject. 
We all know that engineering has received an accession to its powers 
within a few years which seems to enable it to defy all obstacles which 
nature may interpose in its path. Its additional power has beei^ gained 
through two important inventions ; one is the steam-dril), the other is 
nitroglycerine. One of them struggled into existence. It received its 
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foil development in the work attending the Hoosac Tunnel. A steam- 
drill, it is true, had been introduced in the Mont Oenis Tunnel. It was 
an exceedingly expensive instrument to use, and has been entirely sup- 
planted by what is now known as the ^^ Burleigh drill.'' When I was 
called npon some years since to investigate the invention involved in 
that drill, I found that there were almost a hundred, certainly scores, of 
men who had attempted to occupy that field, but the attempt had not 
been successfully attained until the time I indicate— during the prog- 
ress of the work on the Hoosac Tunnel. When it was accomplished^ 
the invention was so simple that you could hardly lay your hand upon 
the feature which distinguished Burleigh's drill from all the fruitless 
efforts which had been made before. But now it enables us to pierce 
mountains which human power would never have dreamed of. It opens 
to us at far less cost the boundless resources of the Western mountains. 
Not by that alone, however, for alongside of it is the invention of nitro- 
glycerine, which, when it was discovered a few years ago, was looked 
upon as so dangerous to human lite that it would be impossible to train 
it to the service of man. It seemed to be created by nature for no 
other purpose than to fill the world with alarm. It has now become as 
harmless as a little child at play until it is called upon to perform its 
work 'y and it does it then with a power which human imagination had 
DO conception of until this agent was introduced. 

I had placed upon the sheet of paper before me a variety of other 
illustrations, and I think those that I have named are by no means th<> 
most marked. They are, however, I believe, those in which you can 
trace most directly and emphatically the influence of the patent law. I 
am perfectly well assured that Mr. Burleigh would never have invented 
the Burleigh drill unless he had hoped for a reward through the work- 
ing of the patent law; for he had not got the invention onto paper, even/ 
before he started for Washington to secure his patent. 

I will now ask the attention of the committee to the special provisions- 
of the bill. 

I am reminded that I omitted to state, in giving the history of this 
bill, that some of its provisions were planned and presented by the mem- 
bers of the Patent Bar Association, relating particularly and especially 
to the practice of the Patent Office; and others who were associated 
with us and myself limited our labor principally to provisions relating 
to the administration of the \ftw after patents are issued. As I proceed 
I will call attention to some of those provisions. 

It may seem strange, Mr. Chairman, yet the fact is so, that there is 
no statute of limitation which bars the right of action on suits for the 
infringement of a patent. This omission probably has arisen firom the 
£A0t that the law of the United States does not provide statutes of Urn- 
ilatioD except under the general provnsion which places actions in the 
Federal courts under the law of the State courts in that particular. 
There has been some conflict of decisions in the courts as to whether the 
statutes of the several States in relation to limitations of actions gen* 
•rally would apply to the actions for the infringement of a patent; most 
of the decisions, I think, however, have been adverse to the application 
of these laws. I think it must be taken, therefore, that there is no sta - 
ute of limitations applicable to it. 

The bill which was presented here last year provided that no recov- 
ery should be had in actions for an infringement of a patent for more 
than one year prior to the giving of a notice of infringement. I sug- 
gested in the hearing before the committee at the last session that that, 
in the first place, was inadequate to cut oif the right of action, because 
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it^coald be preserved by giving notice; and if notice had been given, no 
length of time was interposed as a bar to the action. I suggested, too, 
that, in my judgment, an evil would arise from that of very serious mag- 
nitude, and that was, that parties having a right of action, or thinking 
they might have a right of action, would feel it necessary to give notioe 
xmiversaliy. That, of itself, is a matter which is attended with consid- 
erable injury sometimes, because a claim that a right of action exists 
for infringement is necessarily an uncertain one, and people often find 
themselves embarrassed in their business who are innocent infringers, if 
infringers at all, by the influence which such notices have upon the will- 
uigness of people to trade with them. 

I suggested then that the true remedy was a statute of limitations, 
and the first section of this bill, that 1 have the honor to call the atten- 
tion of the committee to, is a statute of limitations. It provides that no 
damages shall be recovered for a period of more than four years prior 
to the bringing of the suit. There has been a general expression of 
opinion so far as I know, or have been able to learn, that there should 
be some statute of limitations provided. There has been a considerable 
difference of opinion as to what the true limit should be. Some have 
thought that it should be six years from the expiration of the patent, 
-which would carry it over a period of twenty-three years. Others have 
thought that the right of action should expire with tbe patent. Some 
gentlemen have suggested that it should either be shorter than four 
years or as long as six. Some find the principle by which they thought 
it should be governed in the analogy of actions upon contract, which 
usually run for six years. Others think it should be treated more in 
the nature of a tort; and in this case the statute is generally shorter. 

Legally, an infringement of a patent is a tort, and it would naturally^ 
if mere names were to be observed, fall under the shorter limitation. 
We have thought that there are good reasons why there should not be 
a very short period of limitation, because the length of time which is 
requisite to bring a suit on a patent to a hearing for the purpose of test- 
ing the validity of the patent is necessarily long, occupying two or three 
years before the circuit court, sometimes longer ; and if it goes to the 
Supreme Court, generally from three to five years. It seemed wise 
then, it seemed judicious, to give such a length of time as would ena- 
ble the patentee to bring his suit to test the validity of his invention 
without the necessity of bringing a multitude of suits in order to pre- 
serve his right of action; and thinking that generally it might be as- 
sumed that that question might be determin^ in four years, we have 
suggested that as the proper time. 

In order, however, to give a party the right without unnecessary ex- 
pense to preserve his rights of action by bringing a suit, we have Intro- 
-duced a proviso giving the courts power, whenever the bringing of a 
suit becomes necessary, to suspend the progress of all others while one 
suit is going forward in good faith to test the questions at issue, thus 
giving a party the power to protect his rights without subjecting either 
plaintiffs or defendants to the expense which attends the prosecution of 
a suit to final judgment. 

The last proviso is one which relates to causes of action now in ex- 
istence, upon which I suppose I need not spend time. 

Senator Morgan. It has occurred to me that there should be an ex- 
^^ption incorporated in tbe first section ; and that is, to limit tbe opera- 
tions of the bar in the statute to those persons using such patent for their 
personal account, and not for tbe sale of the invention or the manufac- 
ture of patented machines or parts of machines for sale. Probably a 
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person ought not to be held liable to acconnt for damages who had been 
using the patent in good faith upon bis own account and in his own 
business; but if he had been engaged in speculation he ought not to be 
entitled to the benefit of that statute. I think there ought to be an ex- 
ception as to that class of persons who have willfully and for profit 
invaded the rights of the patentee. 

Mr. Smith. I can only say, in respect to that, that I think, if the issue 
of good faith were presented, it would be a difficult issue to try, and one 
which would be claimed to exist in all cases ; and that no person ever 
infringes a patent or does any other thing in the ordinary course of 
business except for profit. 

Senator Mobgan. My question is not one of good faith, but for per- 
sonal use and personal advantage, without sale or attempt to derive 
profit by sale of the manufactured patented machines or parts of a 
machine. 

Mr. Smith. I suppose your objection relates to the use of the ma- 
chines, like the mowing-machine or the reaper, and alludes to such a 
case as the purchase by a farmer without any knowledge. 

Senator Mobgan. Where a man in California or Oregon has invented 
a machine, patents and introduces it there, has capital to carry it on 
there, and another party in Georgia or some other distant point, Maine, 
for instance, becomes furnished with the information which enables him 
to manufacture such machines, and he does so, and disposes of them 
along the Atlantic coast, that man ought to be punished, of course, for 
bis invasion of the rights of the patentee ; whereas, if such a person 
were to use a patent unwittingly, I may say, while he violates the patent 
rights of the inventor, he uses it for his own purposes. 

Senator Wadleigh. Your idea is that this first section should apply 
to cases where a man makes a personal use of the thing, but not to a 
case where he manufactures for profit — that there should be a longer 
limitation, if anything t 

Senator Mobgan. It ought to be an exception. 

Mr. Smith. Tbat there should be no right of action against the party 
for personal use ? 

Senator Mobgan. No; limit it to four years against that person, but 
increase the length of the bar against the person who uses it for profit. 

Mr. Smith. I think that is a suggestion which is deserving of con- 
sideration ; though it does not strike me as practical to apply it in such 
a way as will not subject the users of machines, if there is a short bar, 
to the necessity of being sued in order to preserve the rights of action ; 
and it has been one part of our efibrt to place the rule so that litigation 
may be rendered unnecessary to as large an extent as possible. I am, 
however, very glad of the suggestion. 

Senator Wadleigh. Your view is that if the owner of the patent 
allows it to go into use by parties who have purchased of those who 
have manufactured for profit, thereby the plaintiff is foreclosed from 
bringing a suit against them ? 

Mr. Smith. I do not understand that that is the suggestion. The 
suggestion is that if parties who purchase machines or use inventions 
themselves are liable to be sued, and must be sued, say within one 
year, the necessity for bringing suits against them will be greatly in- 
creased, because parties will not allow their rights to expire or become 
barred when they know of them ; whereas, under the longer statute of 
limitations, the question at issue may be decided in one suit, and will 
serve as a guide in the settlement and disposal of other causes after- 
ward. 
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Senator Wadleigh. Senator Morgan is not disposed to shorten the 
time at all. 

Senator Morgan. I am satisfied with the four years. I have never 
seen a statute that was not liable to some exceptions. In the course of 
judicial investigations exceptions are grafted upon them. 

Mr. Smith. There are some cases where there would be some neces- 
sity for a longer provision. There are classes of cases where some in- 
justice would be done if limited to four years. I had not thought of 
that method of meeting with the objection ; and if it should be deemed 
advisable, I certainly do not at present see any reason for objecting to 
it. If the committee will pardon me, I will now yield to other gentle- 
men, resuming my remarks hereafter. 



ARGUMENT OF A. H. WALKER, Esq. 

Gentlemen of the Committee : I was much pleased with the elo- 
quent eulogy Mr, Smith pronounced upon the patent law as it now 
stands. He delivered the encomium ; I will apply it. I will do so by 
urging the committee to change the law with great caution, lest, ac- 
cording to the old fable, it kill the goose that laid the golden eggs. 

My remarks will be confined wholly to the second section of the pro- 
posed act. In order to its proper understanding, I will review the law 
as it now exists. There are at present two methods, in either of which 
a patentee may proceed to enforce a money recovery for the infringe- 
ment of his patent. He may proceed at law and recover " damages^^ i. 
e.j what he has lost by reason of the infringement, or he may proceed in 
equity and recover the infringer's ^^profitSj^ L e., what the infringer has 
gained by his wrongful acts. 

These remedies are based on wholly diflPerent theories ; the first being 
an action of trespass on the case, and the other a bill in equity based 
on the idea that the infringer is a constructive trustee de son tort for the 
benefit of the patentee as to whatever gain the former has derived from 
the infringement. They are also adapted, each, to a different class of 
patents. The value of a patent on a bedj for example, consists wholly 
in maMng and selling it. These things can be done by one man about 
as well as by another, and therefore, in siich cases, the recovery of **rfaw- 
ages^ is an adequate remedy. 

The hot-air blast is an example of a patent the value of which, on the 
other hand, consists wholly in its use. Formerly blast-furnaces were fed 
only with cold air. Afterward it was discovered that by simply intro- 
ducing hot air into the furnace a Superior quality of iron could be pro- 
duced. That invention was patented. There was no particular ma- 
chinery by which hot air could be produced, but the hot-air process 
was patented. Now, in that kind of invention the monopoly consisted 
wholly in the use^ and could not at all consist in the making and selling^ 
because nothing could be made which could be patented, but it was 
simply the use that constituted the value of the patent. 

I fancy the time will come when the locomotives will be run by water 
instead of coal. Water is the most combustible thing in the world 5 
hydrogen being very inflammable, and oxygen being the great sustainer 
of combustion. The problem is merely to separate the two gases. When 
our coalfields are exhausted, I fancy our engines will be propelled by the 
combustion of water; and I presume when that invention is perfected^ 
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it will be analogOQS to the hot-air blast. Tt will consist in some simple 
application of a previously well-known means, and not in the invention 
of machinery. 

If my conjecture proves to be correct, the value of that invention will 
consist only in its use; not in makuuf and selling of machinery. 

Now, suppose I should happen to be the inventor of that wonderful 
thing, and all the world, seeing that water is cheaper than coal, use it, 
and the railroad running from Baltimore to Philadelphia says, " We will 
not get a license, but we will go on and use it, and see whether Walker 
will make us pay." That thing is constantly done by railroads in using 
inventions. Suppose I sue the railroad company running from Balti- 
more to Philadelphia at law for damages, they put in a plea that they 
have not injured me at all by the use of the invention. Why ! Because 
if they bad not used water to run their locomotives they would have 
used coal, and if they had not used water or coal, I could not have run 
the locomotives over the road. 

They have not deprived me of anything I would otherwise have had, 
and therefore, when I sue at law, I recover nothing. But it is not for 
the benefit of the ttser of the patent that the Government of the United 
States has conferred the exclusive privilege of it; and here that privi- 
lege is taken away from me and conferred upon the railroad company. 
The benefit inures to the railroad, and I am not to be rewarded in any 
manner for that invention, merely because I could not use the inven- 
tion if they had not used it. In such a case my only remedy consists 
in the fact that a trtist exists in behalf of the inventor, and the Supreme 
C6urt has held the doctrine that the user of the patent is a trustee for the 
benefit of the owner of the patent, and whatever money the former de- 
rives from the use of that invention, be it more or less, he holds as such 
trustee, and is bound to pay that money over to the owner of the patent. 

That is the doctrine of equity. In 1870 a statute was enacted by Con- 
gress in which this distinction between the recovery of damages and the 
recovery of profits was recognized. Congress enacted that, in addition 
to the profits heretofore recoverable in equity, the court, sitting on the 
chancery side, shall have power to give the recovery of the damages that 
the patentee has suffered. 

That looks like a great injustice, in that it would give the patentee a 
double recovery; but the Supreme Court of the United States in the 
case of Birdsall v. Coolidge^ 3 Otto, 68, has construed that enactment to 
mean that, the patentee might have in equity whichever one is largest, 
whether the profits or damages, and if it turns out on the hearing that 
the profits which he would, derive in equity are smaller in amount than 
the damages on the other side, the profits shall be increased by having 
added to them such proportion of the damages as is necessary to swell 
the aggregate amount of the damages he would have recovered at law. 
Therefore, the construction which the Supreme C )urt has put on the act 
of 1870 removes every element of injustice, and that act provides noth- 
ing new except that the party may get damages in equity^ and he is not 
forced to go on the other side of the court and file a declaration, but he 
gets the same kind of relief in equity that he formerly could get only by 
beginning a second suit. 

Senator MoBaAN. Is it the result in practice that these cases under 
that act go to courts of equity instead of law courts! 

Mr. Walkkr. Very largely. As the act is construed, it only produces 
a difference of tribunal, although upon a reading of the statute it seems 
to be grossly unjust. However, this bill does not propose any change 
in that law. What this bill proposes to do in the second section is to 
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abolish the recovery of profits altogether^ and limit the recovery to the 
damages w hicb the patentee has suffered. I am sure it will be seen that 
I am right in that when I call attention to the last clause of the second 
section before the proviso. There are several complicated methods, not 
ea^y to be understood by anybody not an adept in such matters, by 
which the profits and damages are to be assessed in accordance with 
the provisions of this section, and then it says: 

"But if, in any case, it shall appear to the court that the damages or 
profits, ascertained as above, shall be inadequate to give the plaintiff a 
just compensation for the ivjury done by the infringement, or shall be 
in excess of such injury^ the court shall have power to increase or 
diminish the amount to such an extent as may be just and reasonable."' 

That means this: When, in accordance with the plan laid down in the 
first two paragraphs of that section, profits do happen to be assessed 
as profits, on the idea of trusteeship, now enforced by the Supreme Court 
of the United States and the circuit courts of the United States, if it 
turns out that those profits amount to more than the damages that would 
be recoverable at law, they have to be reduced to the damages recover- 
able in law. Therefore the effect of the section is that the recovery of 
piofits under the doctrine of trusteeship is abolished, and the only recov- 
ery is the exact amount of damages. 

Now, suppose I should go on and invent my method of running steam- 
engines by water, and should sue the Baltimore and Ohio Hoad for in- 
fringing it. Under this bill I could not get anything more than a nom- 
inal recovery, because the bill abolishes the recovery of profits under 
the theory of trusteeship, and, whether I should proceed in equity or in 
law, all I could get would be damages. I cannot prove that I have been 
injured other than in a nominal way by reason of such infringement, 
and they will say, " We have not hurt you at all; we have not deprived 
you of anything because we have used this invention on our locomo- 
tives. The locomotives belong to us and you have no control over them^ 
and you could not have used the invention on our road." 

The only remedy on any theory of "damages" is a license-fee in sucb 
cases. I could, indeed, refuse to allow these people to use my invention 
unless they gave me a license-fee, but, unfortunately for that measure 
of damages, license-fees can only be established by agreement between 
the infringers who use the patent and the patentee. The railroad com- 
panies have nothing to do except to refuse to establish the license-fee, 
and they cut me oft entirely from that only possible method of recovery 
under this bill. 

It seems to me to be very unjust, and contrary to the spirit of patent 
laws, to reward infringers, and deprive inventors of that reward which 
the Constitution of the United States supi)oses they are to have. 

This bill is a bill for the reward of torts, not of genius; for the encour- 
agement of wrong-doing, not the encouragement of invention ; inasmuch 
as it takes away the lion's share of the benefit derivable from the vast 
proportion of the inventions made in this country, and confers that lion's 
share upon the wrong-doer. It gives the patentee only a very small 
proportion of the benefit that is derived from the use of his improvement 
during the life of the patent. It does that thing in all cases where the 
invention is of such a character that it can be used by the infringer more 
profitably than by the inventor. 

There is a large proportion of the patents granted by the Unileil 
States which come under that category. The infringer may make twice 
as much money out of the use of an improvement as the inventor can,, 
and in all such cases, under the doctrine of trusteeship, the recovery of 
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profits is twice as much as the recovery of damages : and as this bill 
proposes to abolish the recovery of profits and confines the recovery 
solely to damages, in all sach cases it confers apou the infringer the largest 
proportion of benefit arising from the patent. 

Senator Morgan. I sappose the gentlemen who prepared this bill 
had yonr argument in view when they inserted this clause : '^ The court 
shall have power to increase or diminish the amount to such an extent 
as may be just and reasonable." 

Mr. Walker. I do not know exactly what they meant by that lan.- 
gnage, buc I understand they meant ^'just and reasonnble" in view of 
the damages to which the patentee was entitled, and not ^^just and rea? 
sonable" in view of the trusteeship relating to profits, 

Senator Morgan. Does it not give to the chancellor power, in assess- 
ing the damages or profits, to regulate the assessment by his opinion of 
what is ^^ just and reasonable," either in the nature of profits or in the 
nature of damages! Is not that jurisdiction actually couferred by this 
clause in the bill f 

Mr. Walker. I have thought a good deal about that, and 1 believe 
no chancellor would take the responsibility of giving me profits on the 
theory of trusteeship. The bill is not expressed clearly. My idea is 
that chancellors are reluctant to exercise any discretion, and they do not 
do it unless it is clearly conferred; and therefore the practical construc- 
tion would be given to the act, by every court to the attention of which 
it might be called, that they are to increase or diminish the assessment 
with reference to damages^ and not at all with reference to this principle 
of trusteeship for profits. 

Senator Wadleigh. But the bill provides : 

*'*' But if, in any case, it shall appear to the court that the damages or 
profits, ascertained as above, shall be inadequate to give the plaintiff a 
just compensation for the injury done by the infringement, or shall be in 
excess of such injury, the court shall have power to increase or dimin- 
ish the amount to such an extent as may be just and reasonable." 

Mr. Walker. "Just and reasonable" with reference, as I apprehend, 
to the idea of damages. If it turn out on trial that the damages shall 
amount to $1,000 and the profits to $10,000, and I have proved up my 
profits at $10,000, the defendant will say, "Your honor will please exer- 
cise the discretion conferred by this act and reduce the $10,000 down 
to $1,000, inasmuch as the $1,000 represents the damage which the pat- 
entee has suffereil," and he will insist that that is the true construction 
of the law. I hope the committee, whatever it does, will express itself 
clearly, because there is nothing more vexatious and troublesome than 
the construction of an act the meaning of which cannot be known for 
many >eivrs. It is my deliberatic opinion that the courts would hold 
that the discretion conferred is to reduce the assessment down to dam- 
agesj and that the just and reasonable thing contemplated by the bill is 
the just and reasonable damages^ and that it has no reference at all to 
profits. 

Senator Morgan. As the words /"damages" and "profits" are only 
divided by the disjunctive conjunction "or," which is copulative in this- 
connection, the meaning in that case is plain. " But if, in any case, it 
shall appear to the court that the damages or profits, ascertained as 
above," &;c. And in either case, whether damages or profits, " the court 
shall have )>ower to increase or diminish the amount to such an extent 
as may be just and reasonable. 

Mr. Walker. Just and reasonable, to make it conform to the idea of 
the injury. 
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SeDator Wadleigii. Just and reasonable under all tbe apparent cir- 
cumstances. 

Senator Morgan. Just and reasonable as to the damages or profits. 
I do not see any obscurity. 

Mr. Walker. My idea of the law is this : Whenever you fiffure it on 
the theory of profits or damages and it turns out that the latter amount 
is more than enough to compensate the patentee for the injury he has 
suffered, the court has the discretion to reduce it down to the amount 
of injury he has suffered. 

Senator Chaffee. The clause says, " damages or profits." 

Mr. Walker. Certainly, "damages or profits,'' but the fore part of 
the section provides for assessing damages and assessing profits. Now, 
the bill goes on to provide that, when the whole thing is figured up, the 
equity account shall be reduced to reasonable compensatiot^ and com- 
pensation means damages and 710^ profits, on the theory of trusteeship. 
However, the committee undoubtedly will be able to draught the bill 
so as to express it clearly. Very likely I am wrong about it, but it is 
clear to my mind that no bill ought to be enacted which abolishes the 
recovery of profits, because when the recovery of profits is abolished, in 
every case applying to inventions of such a character that they can be 
more profitably used by the infringer than by the inventor, the result of 
the abolition of the recovery of profits is that the infringer will have 
three-quarters or nine-tenths of all the advantages of tbe invention, in 
exact contravention of the theory of the patent law, which proposes to 
confer the advantages upon the inventor and his assignees. 

Senator Wadleigh. Take the railroad-brake. 

Mr. Walker. That is an illustration. 

Senator Wadleigh. In that case it was estimated that the invention, 
which was a very simple one indeed, under the law In reference ta tak- 
ing the amount of profits as the basis of compensation, was worth sixty 
millions of dollars. 

Mr. Walker. That was a grossly exaggerated estimate. 

Senator Wableigh. Suppose it was true t 

Mr. W^alker. I will argue that. Suppose it was true. Suppose tbe 
damages that would be recoverable on the theory of a license, or any 
other theory of damages, would amount to $100,000 instead of $60,000,000 
(and, in j>oint of fact, for many years the railroad companies did reap 
$60,000,000 from the invention), this bill says the patentee shall recover 
the $100,000, and that the infringers shall keep all the balance. 

Senator Wadleigh. The bill says that the patentee shall recover 
such amount as the court shall deem just and reasonable, taking into 
view not only the injury, but the profits derived from the invention. 

Mr. WAI.KER. I wish the bill said that. I cannot find it. 

Senator Chaffee. In the fore part it says : *' The measure of the 
plaintiff's damages shall be the same, both at law and in equity, and no 
account of profits or savings shall be allowed." 

Senator Morgan. That is in regard to the license-fee. 

Mr. Walker. The license fee is applied by the bill to all cases, like 
the use of water as a fuel and the use of the brake. This bill provides 
that where the invention is of such a nature that the inventor desires to 
license other parties to use it, owing to the fact that he is not in a sit- 
uation to use it all himself, under such circumstances, both in law and 
in equity, no profits shall be allowed at all. Senator Chaffee made the 
correct remark in that regard, that in all such circumstances no recov- 
ery of the profits could be allowed at all according to the bill. 

With regard to the invention of the future, the burning of water in- 
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stead of coal, no profits could under any circnmstances be allowed to 
the patentee at all, bat he would be remitted to his license-fee, if he 
could persuade enough railroad companies to establish a license-fee; and 
if not, the jury would have to assess, according to this bill, compensa- 
tion for the injury that the patentee had received ; and in making thai 
assessment they would be precluded by the very language of the bill 
from taking into consideration at all the benefit the infiringers had de- 
rived from the use of the patented improvement. 

The Chairman. Your position, as I understand it, is that the law 
should now stand as it is, as construed by the Supreme Court f 

Mr. Walkbb. Yes, sir. 

The Chairman. And that it needs no alteration f 

Mr. Walker. And that it needs no alteration. 

Senator Morgan. Is it altered by this bill ? 

Mr. Walker. O, most materially. 

Senator Morgan. In what particular t 

Senator Wadlbigh. It is altered in this respect. As the law now is, 
it gives the inventor either profits or damages, whichever may be largest. 

Senator Morgan. I understand that it gives the inventor the elec- 
tion. 

Senator Wadleigh. But in this case, whichever may be the largest, 
he cannot have that as the measure of his compensation unless the court 
determine that under the circnmstances it is just and reasonable. 

Senator Morgan. The court always has that substantially under its 
charge by its power to grant a new trial. They cannot impose enor- 
mous damages on the conscience of the court merely by the fact that 
the jury found it so, and the court may make a new decree. The power 
of granting a new trial being brought to the attention of the court, the 
proper relief may be obtain^ without difficulty. 

Mr. Walker. But these profits are never recoverable by jury, and 
therefore the power of granting a new trial would not exist at all. 

Senator Wadleigh. In reference to the first clause of the second 
section, so far as that relates to license, I suppose you understand it to 
apply only to cases where the license granted has been granted where 
the transaction is one where the inventor understands he is getting 
about wliat is right for the use of his invention. Then you could not 
take a case and bring it in to show the transaction as the establishment 
of a license-fee where the license had been granted mainly or partially 
for the purpose of giving the inventor the use. 

Mr. Walker. I think if there were enough cases of the latter kind 
they would establish a license-fee under the rule of the courts. 

Senator Wadleigh. You do not understand the granting of license 
for the purpose of getting the invention into use, but it would furnish 
evidence as to what license-fee should be in this case. 

Mr. Walker. I think they might, because this section says if th« 
license-fee has been established, that shall be the measure of compen- 
sation. 

Senator Wadleigh. But if the license-fee has already been estab- 
lished by a reasonable number of transactions of a character applicable 
to the case at bar, that would be sufficient. Now, would not that clause 
*' of a character applicable to the case at bar," prevent a transaction wher« 
a license was granted simply or mainly to get the invention into use f 

Mr. Walker. Yes ; it would prevent that. That hardship would not 

result, but it is true, gentlemen of the committee, that inventors in the 

early years of their monopoly are often ignorant of the real value of their 

inventions. It is frequently far more valuable than they snppose, and 
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y«ry often tbey grant lioenseft for a very small fraction indeed of the 
real value of the invention. This bill provides that if they have granted 
a moderate number of licenses, according to the law as it now stands in 
reference to the establishment of a license-fee, that thereafter that shaH 
be t^e sole measure of recovery, and if it turns out that the infringers 
make ten times as much as they supposed they would make or as the 
inventor supposed they would make, he shall be confined to what In the 
early days of the patent he, with their concurrence, agreed as the 
amount he was willing to receive, and that they shall pocket the bal- 
ance. 
Mr. Smith. What do you understand the law to be now t 
Mr. Walkbb. I understand that under some circumstances the license- 
fee can be changed from time to time, but that the power to change the 
license-fee trom time to time does not enable the patentee to fix a license- 
fee adequate to the value of the invention in cases where the invention can 
be used far more profitably by the infringer than it can be used by him. 
The courts have understood for twenty-five or thirty years, and under- 
stood very well, that damages cannot be made to conform in amount to 
tbe profits recoverable on the theory of trusteeship. In the case of Xitv- 
ingston v. Woodward the question was illustrated. That was the first 
case in which any recovery of money for the infringement of a patent 
was had in equity, and there the elective principles were hinted at. In 
2 Otto, 716, and 3 Otto, 68, Justice Miller and Justice Clifford have fully 
explained the philosophy of elective recoveries. 

I think no lawyer will dispute this proposition, that if it is deemed 
desirable that the infringer should pay to the inventor whatever 
benefit he has derived, it cannot be brought about with any degree of 
uniformity except by the doctrine of trusteeship, owing to the fact that, 
unlike other kinds of personal property, the patent is frequently of 
more value to one man than to another. A horse may be worth a hun- 
dred dollars to me, and it may be worth a hundred dollars to my brother 
Smith. My patent may be worth a hundred dollars to me, and a thou- 
sand dollafs to him. Shall he take away and pocket the $900, in exact 
contravention of the philosophy of the patent law which conferred 
upon me the ^uslnsive benefit of my invention for a limited timet 
That gross injustice can only be prevented by allowing the courts of 
equity to proceed as they have done and to say to Brother Smith, 
'^You have made a thousand dollars by the use of Mr. Walker's 
property, and if he chooses to treat you as a trustee and ask you to 
pay over that thousand dollars, without interest, yoa cannot com- 
plain." There is 9^ pofriieular injustice in reference to this matter when 
rights oi action have already accrued* It is well setUed that rights of 
aictton that are vested are as much property as tangible property is. If 
anybody disputes that proposition, Oooley on Oonstitutional Limitationa 
will disabuse his mind. Several of my clients have a number of valu- 
able improvements in locomotives and various improvementa in rail- 
roads. Those improvements have been infringed fifteen or twenty 
years by the railroad companies. The rights of action for infringers^ 
profits have accrued. We file bills, and ask them to pay over the 
amount of profit derived. Our rights of action have vested ; they are 
as much property as any other kind of property, the only diflferenoe 
being it is in the tortuous possession of another party. It is held in 
trust by the parties who derived the profit by means of their own wrong- 
doing, and I have now only to sue in equity to force them to pay it over 
to my clients. This bill puts a stop to that, and says that the remedy 
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of a bill in equity shall be no longer at our disposal for the recovery 6f 
that property. 

The fifth amendment of the Constitntion provides that ^^ no petdon 
shall be deprived of property without dne process of law.'^ I say my 
clients' property cannot be divested, whether it be a chose in action or 
a thing in possession, by an act of Congress; and if it cannot be 
divested by act of Congress, then, inasmnch as this bill refers to onr 
actions which have already accrnea as well as those hereafter to acome, 
it is obnoxions to the fifth amendment to the Constitution of the United 
States, which provides that they shall not be deprived of property with- 
out dne process of law. 

Senator Mobgan. I suppose you would want to amend the last f>ro. 
riso by inserting that ** the provisions of this act shall not apply iu nuy 
case to any right of action under existing laws.^ 

Mr. Walker. That is it exactly, and that is all the amendment I 
have to suggest, <^ that the provisions of this section shall not apply iu 
any case in which the right of action has already accrued.^ 

Senator Morgan. What do you consider the meaning of the words 
in the twenty-third line of the second section, ^^ capital and personal 
services excepted t^ 

Mr. Walker. I understand that was intended by Brother Smith to 
meet what he deems to be an unjust decision of the Suiireme Court in 
the case of Mevs v. Conover^ in 4 Otto. That was a patent for sawing 
wood. It turned out that the man who infHnged the patent and sawed 
wood lost money, but the Supreme Court held that he would have lost 
50 cents per cord more if he had not inflringed the patent, and therefore 
he had to pay over the diflTerence. I understand that the whole clause 
was intended to meet the doctrine laid down by the Supreme Court in 
that case. 

Mr. SiMTTH. That particular clause was intended to place the rule 
exactly where the law now is, that the infringer of a patent is not to be 
allowed for the use of his capital and personal services. 

Mr. Walker. Mr. Smith would be far more competent to explain 
what be meant by this language than I, but evidently it has no connec- 
tion with the argument I am making, viz, that where rights of actions 
for profits on the theory of trusteeship have accrued, this bill, as far ass 
it acts on those rights of action, is in contravention of the fifth amend* 
ment of the Constitution of the United States. It is an act of confisca- 
tion. It says, " Because you have not your money in your pocket, but 
it is in the hands of parties who ought to pay it over to you, and yon 
can only get it by certain proceedings tn eqni^, we will confiscate it by 
depriving you of the onlv remedy you have to obtain it.'' 

It is frequently said tnat Congress could do anything so long as it 
did not interfere with rights by name^ and that only when they take 
away property by name do they violate the fifth amendment ; but the 
Supreme Court has twice, and perhaps oftener, stated that whenever 
the law-making power passes a law which in any manner abridges the 
remed/^ existing prior to the passage of that law for the recovery of prop- 
erty or rights, it is as much in contravention of the fifth amendment of the 
Constitution as though it took away the right by name. I will furnish 
the committee with the reference to the cases in which that is decided. 

This, then, is my argument in reference to rights of actions hereto- 
fore accrued. If anyt^dy has infringed my patent, all the benefit he 
has derived from the use of that patent \%my property iu his possession, 
and I have only to file a bill in equity to make him pay over to me that 
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exact sam, and that without any regard whatever to the amoant of in- 
jury I have received. 

That is the explicit declaration of the Supreme Court, and it has been 
the law for a great many years. I say, under the circumstances, my 
clients have a right at this moment (a good many suits are already 
begun) to recover these profits that belong to them according to law. 
But now this bill comes in and says, ^' You shall not have your remedy 
for recovering those profits at all ; you can sue them at law and get 
damages^ which is an entirely different thing, but you will have no 
remedy in equity to recover those profits.^ I say, inasmuch as it takes 
away the remedy^ it takes away the right as much as though it took away 
the right by name, and I can furnish the members of the committee 
with ample authorities to substantiate that doctrine. Therefore I say 
the bill ought to be amended, if it is desirable to pass a constitutional 
law, and one that will undergo the scrutiny of the courts, in precisely 
the form that Senator Morgan suggests. 

Senator Wadleioh. Tour idea is that a man's right to his invention 
is precisely the same as his right to his horse, or any other property 
belonging to him f 

Mr. WALKEB. I would so hold if I had time to argue the question. 

Senator Wadleigh. Is there not this distinction : While a man has 
a right to put his horse into his own bam, and not use it himself, he 
has no right to lock up his invention and let nobody use it. It is his 
duty to let his invention go out to the world. 

Mr. Walker. He has no such duty with reference to the period of 
his monopoly at all. The only duty he has is to spread the description 
of the invention on the records of the Patent Office, so that after the 
monopoly has expired, whether it be in fourteen, or seventeen, or 
twenty-one years, it will be free to the world. He has no duty to pub- 
lish that invention, or introduce it during the life of the monopoly : and 
if he chooses to let it lie as useless, there is no law or reason wny he 
shall not l»e permitted to do so. 

Senator Wadleigh. Suppose, for instance, a foreign inventor comes 
here from a foreign country, and he procures a patent for an invention 
which materially affects the cost of important manufactures. He pro- 
cures that patent in this country for the benefit of his manufactories 
abroad, and, for reasons which he sees fit to act upon, he does not allow 
any one in this country to use his invention at all, but lets it be used for 
the benefit of foreign countries entirely. 

Mr. Walker. I understand such a hardship as that ought to be 
guarded against by refusing such a man a patent. 

Senator Wadleigh. The Patent Office cannot divine what his intea- 
tion is and know what he is going to do with it. 

Mr. Walker. That is purely a theoretical case. No inventor or 
patentee ever does that thing. The theory of the law is that during the 
life of the monopoly, which is limited, the patentee may do whatever he 
chooses with his proi^erty, and after that period it is free to the world. 
There is no decision of the courts, and no language that can be quoted 
from any statute, which confers upon the inventor anything like a quaU- 
fied property in his patent during the life of the monopoly. As I under- 
stiind the theory of the law, it is his absolute property during the life of 
the monopoly and is not qualified. Indeed, that is the language of the 
C«jnstitution itself, viz, that the right is exclusive. If he is bound to seV^ 
that property at reasonable prices, it would not be exclusive; auil^^ 
whether Congress could include the less in the greater and make a ' 
fHodified monopoly, and base it upon the exclusive direction of the Gas- 
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stitation, certainly GoDgress has not done so. The Gonstitation pro- 
vides that the patentee shall have the exclusive right to bis invention 
for a limited time, and, in conformity, Congress has enacted a series of 
laws conferring the exclusive right apon the patentee. No law can be 
pointed oat which makes it nof exclasive. This bill may be said by some 
persons to be doing a wise thing in making it a modified and qualified 
right. Perhaps it may be said that it wonld be a wise thing if the Gon- 
stitation were changed ; bat, at the present, the Gonstitation says Gon- 
grese may protect patentees by conferring an exclusive privilege apon 
tiiem ; and, in conformity with the Gonstitation, excln8ive privileges 
iMve been conferred. I say when, ander those exclasive privileges, rights 
of action have aocraed, and are therefore perfectly vested property as 
mach as anytkinj is property, the members of this committee will see, 
if they read page 362 of Gooley on Gonstitational Limitations, that they 
have no right to interfere with it. Bat this bill comes in and deprives 
OS of those rights of action, and, therefore, deprives as of oar property, 
and is therefore in contravention of the fifth amendment of the Oon- 
stitotion. 

Senator Morgan. What part of the fifth amendment t 

Mr. Walker. That no person ** shall be deprived of • * proi>erty 
* ♦ withoat dae process of law.^ 

Senator Morgan. That relates to the methods of procedure ; bat is 
there any prohibition on the power of Gongress to take from any man 
the benefits of what yoa call a vested right under law f 

Mr. Walker. In the case of Barron v. The City of Baltimore^ 7 
Peters, tiiat precise point came within the decision of the Supreme Gourt, 
and Chief Justice Marshall held that that amendment was enacted as a 
restraint on the law-making power of Congress. 

Senator Morgan. With reference to rights under contract f 

Mr. Walker. With reference to any matters referred to in the fifth 
amendment. 

Senator Morgan. As to taking a man's property without due process 
of law ? 

Mr. Walker. Without due process of law. 

Senator Morgan. I understand that. Suppose we should know of a 
case in which there was a very great amount of damages recoverable by 
a patentee whose patent was believed to be wholly and equitably unjust 
and a great burden to the conatry. Do you deny the right (notwith- 
standing you brought an action) to take away the benefits of existing 
laws so far as they give the power to recover such damages? 

Mr. Walker. I certainly do. 

Senator Morgan. I have a series of cases in my mind which would 
have a tremendous influence upon certain sections of this country. A 
man took out a patent for a process of killing cotton-worms with a mix- 
ture of Paris green, flour^ &c. As soon as the disooveiy was known, of 
coarse everyt^y resorted to it. Every cotton-grower in my State who 
had the money to use it went to work and got Paris green and flour and 
mixed them up, and they killed the cotton-worms, and in many instances 
saved vast amounts of cotton. Suits are pending now in regard to that. 
TJpoB certain assumptions or premises which are fumislied in the diiFer- 
ent cases, those men would have the right to recover the profits and 
damages out of the cotton-planters for the use of this discovery. Un- 
der the circumstances, if we have the power to prevent it, I think it is 
our duty to prevent the recovery of the great damages or great profits 
which may have accrued to the planters in these cases and to confine the- 
parties to the recovery of a proper license-fee. 
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Senator Wableiqh. Tbe seoond aectioD of thifi hill provides for that 

Senator Moboan. I know tbe «ecM)od section of tiie bill woaUl provide 
for tbat, but I was referring to our constitational pow^r to enact such 
a section as to pending oases. 

Mr. Walkeb. This monopoly that was granted for this discorery was 
only a limited one in point of duration, and after the ej;piration of tbe 
monopoly, if it is a great blessing to the cotton-fields of the South, it 
will be used by them. Is it, after all, such a gross injustice that this 
great benefit, although enormous for a short time, should be conferred 
upon the man who discovered it, in order that invention may be en- 
couraged and the poblio have the firee use and benefit of the discovery 
for centuries afterward t 

Senator Wableigh. Somebody else would have discovered it 

Mr. Walkbb. Mr. Smith said that for three centuries this simple 
thing of the toilet-pin was not thought ot It is easy to see that the 
simplest invention may be unknown for a long time. 

Senator Wablbigh. I believe it was in evulence that this brake was 
invented by several workmen in railroad-shops, who did not apply for 
a patent, and it went into use on those roads. 

Mr. Walker. In point of fact that brake was invented by but one or 
two persons, independently of the true and first inventors and after they 
invented it. 

Mr. Smith. In tbe case put relating to Paris green, would you claim 
that the owner of tbe patent for the Paris green had a vested right to 
the whole of the cotton-erop, without allowing anything for the use ot 
the capital t 

Mr. Walkeb. Of course not. I do not understand that the law as it 
now stands would have given it. 

Mr. Smith. Gould you take the profit into account in any other way t 

Mr. Walkeb. He would have a vested right in all the profits that 
came from the use of the Paris green. 

Senator Mobgan. In some cases the remedy was applied when three- 
fifths of the cotton-crop was destroyed, and a great deal was resculed, 
and sometimes it was almost entirely rescued by the iHie of this prepara- 
tion. That would be profits in the way which has been mentioned, 
because it was that much saved to the planter. Tbcure are various 
actions pending in some parts of tbe country for the recovery of these 
very profits, u it to be admitted here that Congress has not the power, 
in the readjustment of the patent law, to deprive those persons of the 
profits whieh they claim were realixed by the planter in the use of this 
invention and in the saving of his crops T 

Mr. Walkeb. I take the ground that there are only three or four 
links to that question, and that the conclusion is inevitable that Con- 
gress has BO power whatever to deprive the inventor of those profits. 

Senator Mobgaic. I should be very much obliged to yon for a brief 
on that point ; for my strongest disposition is, if it could be prevented, 
not to allow this man to obtMu profits on these vast cotton-crops, saved 
by the application of so simple a thing as that. 

Mr. Walkeb. I will repeat (as perhaps my brief will not be brought 
to the attention of all members of the committee) my propositian, that 
where rights to recover profits in equity have vestedj Congress has no 
power whatever to diveit them, and that depends on these circum- 
stances: First, that those rights are as much property as aipy thing tangi- 
ble is property ; and you will find the law on that poiatin Cooiey on Cm- 
stitutioual Limitations. Secondly, that, being property, the fifth amend- 
ment provides that property shall not be taken away without due pro- 
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of law ; an<1, thirdly, dae process of law has frequently and ooq- 
sCaotly been held to mean jadgmeots, prooeediaiCBt and decrees of 
courts, and never acts of Congi^ess or of any other legislative body. 
FDorth, the Supreme Court decided, in Bamm v. The Oitjf of Baltimore^ 
that that amendment was designed expressly to prevent Congress from 
floing that thing j and, ftirtber, that the conclusion is positive and cer- 
tain that where nghts of action for profit have aoeruedj Congress has no 
power whatever to take away that right, or in any manner limit or 
abridge the remedies by which those profits may be recovered. 

I take it, the gentlemen of the committee were not sent by their con- 
stttoente to Washington for the purpose of passing laws which will be 
held to be unconstitutional by the Supreme Court. It is the duty of 
CongroBs to pass wise laws, but those laws should be always constitu- 
tkmal. No object would be gained by passing the bill as it now is, ex- 
cept to promote litigation and raise a large crop of questions that would 
be finally settled only by the Supreme Court, and on the principles I have 
enunciated they would confirm oar rights. If the bill presented to this 
committee is clearly unconstitutional, the committee will see such uncon- 
stitntional features and they will sift them out and adopt those that 
(Btre constitutional. 

Members of the committee may think if they were making a constitu- 
tion they would make it differently, but still I fancy they will conform 
to the Constitution as it is and pass do laws not in conformity with it. 

Therefore^ I say in behalf of my clients that I take no interest in the 
question except that I do not want to see my clients put to the expense 
of having such a provision held to be unconstitutional by the Supreme 
Court. Litigation is tedious ; litigation is expensive: litigation is long, 
and life is short If that bill were passed to-morrow, 1 could file a bill in 
equity contravening it in some circuit court in the West or in the Bast, 
wsd f n the course of five years I would get a decision of the Supreme Court 
that in as far as the second section applied to the rights already accrued 
it wonld be null and void, and in contravention of the fifth amendment 
of the Constitution. The parties infringing patents would have the 
trouble of fighting the question, which would be finally settled ad- 
versely to them. No good would come of it, and nothing would be 
aeoom[4ished except dSay and increased litigation and perplexity by 
falsing tbe question. We wonld merely be forced to put it through all 
the stages of litigation in order that the provision might be hdd to l>e 
unconstitutional by the Supreme Court. 

Tbe committee adjourned until to-morrow at 10 o'clock a. m. 



Friday, November 16, 1877. 
Tbe committee met at 10 o'clock a. m., pursuant to adjournment. 

ARGUMENT OF CHAUNCEY SMITH RESUMED. 

Mr. Smith. I approach now, Mr. Chairman, the consideration of con* 
fessedly the most difiBcalt t>ranch of the patent law ; that is. the sub- 
jeet of die damages in suits at law and the rule in regard to tne recov- 
ery of profits in salts in equity. Tbe patent law, the statute I mean, 
prssoribes no rale of damages, and no rule in regard to the recovery of 
ftoftts. There is, indeed, a provision that, under certain circumstances, 
the courts may hicrease to the extent of threefold the amount of actual 
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damages foand by a jury ; and tbere is a provision that a coart of equity 
iu taking an account of profits may also proceed to ascertain the dam- 
ages in addition to the profits. Neither of these provisions, however, 
prescribes a rule nnder which or by which the profit shall be ascertained 
in the one case or the damages in the other. 

The difficulty of prescribing any rule is inherent in the nature of the 
subject. Inventions are of such various characters that the modes in 
which they are to be used roust be widely varied. The rights which an 
inventor has to determine for himself in what mode he shall use his in- 
vention, will materially affect the damages which he might sufEer from 
an infringement. He may have an invention which it is impossible for 
him to use personally, or even to manufacture. It is one upon which be 
must rely for reaping any reward upon inducing other people to adopt 
it. Another invention may be of such a character that he may engage 
in the manufacture of the article covered by the invention, and reap 
his profit from the sale of the article, endeavoring to hold the monopoly 
in his own hands, and to supply the community with all of the article 
which they desire to use. Such might have been the case with Howe's 
sewing-machine. He may on the other hand elect, in view of the large 
amount of capital which is requisite to carry on the manufacture and 
supply the community, to license other parties upon a royalty for the 
manufacture, they paying him for the right under the invention. Such 
in fact was the mode in which Howe reaped mainly his profits upon 
the sewing-machine. In one case he might reap by the aid of his cap- 
ital and his skill in business a very large profit on each machine. In 
the other case he might reap only a small profit on each machine, but 
it would be the profit due directly to the invention, and not increased 
by his personal skill and ability in the management of a business or 
by the capital which he invested in its employment Another case 
which may arise — and you will readily see it presents a difficult 
case for estimating damages — is where an inventor may have some 
invention upon, for instance, a sewing-machine, or a reaping-machine, 
or a steam-engine, or a printing-press, which gives the machine an 
additional value to the public. He may be a manufacturer, and through 
the aid of that invention he may seek by giving it to the public, by 
selling his machine at no enhanced price, to reap his rewaiil throngh 
the sale of a larger number of machines which the public are open to 
manufacture. Mr. Corliss made some valuable improvements upon 
the steam-engine. New England and the whole country is deeply in- 
debted to him for the improvements which he not only made, but which 
he stimulated other people to make, by the competition he forced them 
to encounter. His mode of dealing with the patent was, not to allow 
other persons to manufacture under a royalty : not to allow them to 
put his invention on machines which they mignt build. He did not 
even sell his machines, in many cases, for a price enhanced by virtue 
of his invention. Sometimes he sold them for a fixed price in money. 
An ordinary and a very beneficial way to the community was to go to 
a person nsing a steam-engine and ascertain how much it costs him for 
fuel. Taking the records of his books for a series of years, and as- 
certaining that for the power he used it cost him so much money per 
year, he would offer to take out his steam-engine, put in a new one 
with his improvement, taking for his pay a certain fraction of the price 
which in one, two, or three years the man should save by the introduc- 
tion of it. So that the party got a better engine for nothing. Not only 
that, he got a premium for putting it in, because he received a larger 
share of the saving than Mr. Corliss himself did. Mr. Corliss made his 
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profit iu the sale of the whole eDgine. Suppose an infringer came in 
and interfered with the possibility of his making those arrangementSi 
yon can see that the damages which he would suffer, I do not mean 
legal damages as estimated by the courts, but the loss, the injury, might 
be very serious. 

A question akin to this arose in the case of Seymour v. McCommlc^ 
where the manufacturer had the control of a patent which increased 
the value of the reaping-machine, which he sold, however, at the same 
price, X)erhap8, with other manufacturers. He made, perhaps, really 
little or no prrofit upon the particular feature which was the subject of 
the patent; but he made, as usual, a considerable profit on the machine 
at large; and he claimed in a suit for the infringement of that patent 
that he was entitled to recover what he had lost, not merely by the sale 
of so much of the machine as was covered by the patent, but the 
profit which he would have made if he had held the whole machine 
under his patent, upon the theory that if the defendant had not used 
his invention, he himself, the plaintiff, would have had the opportunity 
to sell the machine, and not the defendant. 

It appeared in fact in that case that the plaintiff had been in the 
habit, however, of granting licenses to other manufacturers to use his 
invention at a specified price. The court held in that case that the 
damages could not be estimated by reference to the loss of the profits 
on the whole machine; that that was too remote, and that in some way 
they mast arrive at that proportion of damage which was due to the 
use of that particular feature of the machine, and there having been an 
established royalty, the Supreme Court held that that must be taken as 
the damages in that class of cases. 

Beyond this, I believe there is no fixed rule in law. Even that is a 
flexible rule; for upon an examination of the cases it will be found that 
the courts will consider in each particular case whether the royalty 
which has t>een established is one which is ^' applicable under all the 
cfrdamstances to the case at bar." 

I pass from the consideration of the damages at law, because I do not 
tinderstand that the section which we have under consideration makes 
any change in the rule of recovery at law, and I do not understand that, 
in the administration of the patent-law in suits at law, any cause of 
complaint has arisen which calls for a statute. I suppose that no de- 
fendiuit ever yet had a verdict found against him with which he was 
satisfied ; but there has been no just cause of public complaint under 
the rule as applied to suits at law. 

I think I have before stated that the difficulty of administering this 
branch of the law had been so great that the courts and the legal pro- 
fession had abandoned the law side of the court and sought the benefit 
of the equity side primarily, because it was easier to investigate the 
questions arising under the patents before a judge than before a jury, 
and especially because a court of equity could grant relief by injunction, 
which a court of law cannot grant. But when the law side of the court 
was abandoned for the equity side, it was soon found that there were 
cases were the plaintiffs were not content to regt with the remedy of 
an injunction, but sought to go further, as justly they might in many 
cases, and obtain a recovery in money, and the court of equity lent its 
assistance to plaintiffs in such cases by sending the cause to a master 
to ascertain the profits which had been made by the defendant, upon the 
theory, repeatedly stated by the courts, that the defendant was to be held 
as a trustee for the money in his hands. 

In the case of Dean v. Mason, in 20 Howard, I think, the plaintiff 
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undertook to charge the defendanl not mmply with the profits he had 
actaally made bj iDfrtn0Dg the Woodworth patent on the planing-ma- 
ebine, bat to charge him with eocfa profits as he onght to iiave made 
in the exercise of reasonable skill in the use of the invention. The 
same principle was implied in an earlier case. They songht to charge 
him as a trustee for the nee of the invention, as a trustee under a eon- 
tract is often charged for the profitable employment or for reasonable 
skill in the employment of property which be hc4ds of his cestui que truet 
The court repudiated that doctrine. They held that he was to be charged, 
not as a tamstee for the use of the invention, not as holding the inven- 
tion in his hands as a trustee under a contract, but only for the money 
which had actually come into his bands as the fruit of tiie inveotioa ; 
and against that rule it seems to me there could be little oauee of com- 
plaint, althongh cases might arise where the recovery woukl be large. 
A case did arise afterward in Providence, where, under the application 
of that rule, the defendants were charged with some two or three ban- 
dred thousand dollars profits, made in the use of an invention. 

I have never, however, heard that there was any caose of complaint 
against the ruto there laid down, which embraces this peenliarily and 
has reference to a clause in the section where they held that the defendant 
in that case could not be allowed to set off against the profit which he 
had made interest on tiie capital which he h^i invested, neither could 
he be allowed to set off a claim for personal services and for the skill 
which he had brought to the management of the business, following in 
that case the analogy of the rules of equity in regard to trustees, that 
they are not to be allowed to make a profit out of the Innds of their 
eeitui que trusts by charging for their services or for capital whieh nuqr 
be employed alongside oif that of the ees^i que trust in the anlawM aae 
of it. 

Some time after this the case which was referred to yesterday of 
Mawrp V. Whitney arose, and I beg the attention of the committee 
especially to this case because I think it gave rise to lUl the complatttts 
which have arisen in regard to recovery in suits in equity since that 
time. It gave rise to a necessity, if there is a necessity, for the very 
amendment which we have brought before you in the second section of 
this bilL The defendant there had manufectured oar^wheels and an- 
nealed them by a process which was covered by the plaintiiPs patei^ 
He had made a profit of about $95,000, if I remember correctly ; ovtt 
•90,000 certainly. 

The plaintiff undertook to charge him for the whole amount at tkat 
profit, on the ground that the car-wheel, substantially, when it was sub- 
jected to the process of annealing, was not of so mnoh value as it bad 
cost up to that time, and that if sold for any purpose to which it could 
be applied at that time, it would have sold for less than it had oosi ; 
that profits began to arise from that point, and were therefore due to 
his invention l^ause the annealing was all, substantially, that remained 
to be done. Under that rule he claimed $95,000, which he said had been 
made by the use of his invention. 

It appeared, however, that the defendant, and the plaintiff himsrif^ I 
believe, sold car-wheels made by this process at no higher price than 
those which were annealed by other processes which were open to the 
world to use; and the court held, apparently, and I think with good 
reason, for the purpose of preventing an injustice or a hardship mnder 
the rule as it was previously laid down, that that portion of the proftks 
which had been made should be determined by ascertaining how murtt 
advantage the defendant had gained in reaping those profits from the 



Digitized by 



Google 



aSC. ft: PROFITS. 43 

etpeofail mode of amiettliBg wheels as oonpared with any of tha other 
BodM of aiiaealHig whaela. The ioveatioa did uot rest broadly oq the 
annealiog of wheels. It rested •only oa the fipecual process of aQoeaUog 
wheela. The plaiAtiff ooald oot therefore pat iuto his pocket as the 
frsit of bis inrention that which was dae to aDoealiog geoerally, bat 
t09ld oaIj take that part of the profits arisiug from the aoaealiag of 
wbeda which was doe to his partieolar process of aanealiog. 

Unfortooat^ly, as I think, in laying down this rale, however, the coart 
iti^ed it ID terms which were capable of the greatest hardship, if not of 
ii^isatioe. Tbey said that the defendaiit was to be chargeable with the 
adFanta^es which he had reap^ from the ase of the invention, which 
in that ease was well eiioagh; hat it woald often appear^ and I think 
liasmbaeqaeutij ap^ared in different cases, that in attempting to reach 
those advafitages by comparing the cost of the process ander the patent 
with the <»st of odber ksown processes, they laid down a rule which 
wsald sweep into the plaintiflTs profits moneys which the defendant 
never dreamed of possessing, and coald by no possibility have possessed. 
I will repeat again an illastration which I have repeal^ so many times 
that I am almost ashamed of it, and yet it so strongly illustrates the 
UkMrnoj^ the rale, whether we can state that fallacy in the words or not, 
that I eaanot lorbear its introdaotlon here. It was ^ven to me by Mr. 
HiUavd of Boston, when I was engaged in taking an account of profits 
befoce hisi, and wheve the defendant in that particular ease, which arose 
befevs tlie case of M&wry y. Whiimyy olaioied that just such a rule as 
was laid down is Mowry v. Whitney should be applied ; because in that 
partiealar case be held that he should be charged with a less amount 
than ander the rale which we sought to charge him with. 

Thaie was, said Mr. HiUaid, a time whea the art of printing was new, 
and it might bays been cov^ered by a patent. If the first man who 
printed tbe Bibls had been an iniriager of the patent, and had been 
bioai^t up to au aecoeat ander the rule which has been subsequently 
laid down in the case of Umcry v. WhUmey* he as master, if he had 
been aittang in that ease, woald have founa himself confironted with 
this state of facts : That the only mode oi making books before that was 
by the pes ; that the Bible, a l(urge book, eagerly sought by a large class 
ef people, was so expensive that there were few people ia Europe who 
eeiild QomiBaod a copy, and that in point of fact the person who might 
hafve been the defendant in that case bad sold the whole edition at a 
priee so cheap that the ecclesiastics of that day charged him with be- 
kig fn eeBferenee with Uie devil. Now, the whole edition which he sold 
probably brought him a less sum of money than it would have cost to 
have made a single ec^y of the Bible by band ; and if he had been 
riurffsd for eaeh oopy of the Bible which be sold, made by the art of 
printlBg, tbe cost ef esob one of them written out by hand, there was 
mat a kingdom in Borope which could have responded in damages. 

I need net say that we aU see that the application of such a rule woald 
be Oldest, because you woald be charging under the guise of profits, 
under the rule whidli allowed you only to charge that which the defend- 
ant had received, with a sum of moaey infinitely l^ger than he had 
ever dreamed of receiving* 

laie apfriioatien <d the doctrine of Howry v. Whitney to cases arising 
10 the West illaatrate that role. There are two patents now or recently 
in force oader which several defendants at t^e West, railway companies, 
have been charged, or are liable to be charged, with infringement One 
ef tiiesi is known as the swedge-blook patent. Somebody had invented 
a kind of an anvil, I will call it, upon which the ends of injured rails 
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could be restored to their original form and integrity mach more con^ 
veniently than by any other device (as it was claimed) then known — 
much more conveniently than with a common anvil. 

Tbe defendants in those cases had infringed by using machines vary- 
ing somewhat firom that described in the patent, but which the owners 
ef the patent still claimed came within the scope of the patent ; and 
when driven to take an account, the rule of Mawry v. Whitney was ap- 
plied. Tbe master ascertained what it would have cost to mend those 
rails by any known process of mending them open to tbe parties to use, 
and he found a large amount — a million and a balf of dollars, I think'— 
against some of the companies. Tbe case came to the Supreme Oourt, 
and was decided last year. There was an attempt made to show that 
the railroad companies never had made any such amount of profit as 
that; there was an attempt made to show that that mode of mending 
rails even was not a profitable mode, and could not be made a profitable 
mode ; that the companies had better have abandoned their rails and 
had them re-rolled, and laid down new rails. But the court refused to 
listen to that suggestion. 

Still another case is known as the Tanner brake ea»e^ where it is 
claimed — I do not know with how much justice— that if the plaintiff is 
allowed to recover under tbe rule laid down in Mowry v. WhUmeyj the 
sum would amount from the several roads to fifty or sixty million dol- 
lars. And yet the service is one which the plaintiff sought in vain to 
induce tbe railroad companies to adopt to any great extent at five dol- 
lars a mile. What he may eventually get out of it I do not know. He 
has not yet received the fifty or sixty million dollars. In fnct, I believe 
he has not been able to receive enough yet to pay his counsel. 

My own judgment was that, though tbe rule of Mowry v. Whitney 
was wrong in principle, the Supreme Court would at least limit it to 
those cases where profits had actually been made, and would consider 
it as a rule only for ascertaining tbe proportion of actual profits which 
the defendants had made | and I was unwilling to believe, until forced 
to believe it by tbe decision in the case of Mev9 v. Canover^ decided 
last winter, and reported in the Official Oazette, where they held that 
the defendant should be charged with that difference, under tbe rule of 
Mof/ory v. Whitneyj between what it cost him to split wood by the 
machine and what it would have cost him to split it bv hand, although 
he had lost money in selling his wood. They charged him for money 
constructively in his hands, although in the case of Dean v. Ma$<m 
they had refused to charge him with what he ought to have made by a 
reasonable use of the invention. 

How these two decisions can be reconciled I am unable to understand. 
But it leads me here to observe, that if any such rule is in existence^ 
any rule which entitles the plaintiff to the whole amount of the advan* 
tage derived from his invention, it is, I think, unsound for another rea- 
son ; and that is, that in the introduction of inventions to the public use 
the case rarely, if ever, occurs where an inventor is able to place in his 
own pocket any considerable amount of tbe value which the community 
derives from his invention, and any rule which undertakes to place in 
the plaintiffs pocket a very much larger sum of money than he could 
possibly have made if he had been allowed to practice his invention in 
his own way, must, I think, involve in som eway some lurking fallacy. 

Take this case of Mevs v. Conover : I do not know tbe special oironm- 
stances which surround it, but I can easily imagine that the defendant 
was compelled to sell his wood at a lower price than it cost, and not 
wholly because be managed his business unskillfuUy, but because the 
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prioe of wood in the market, split perhaps by the aid of this very inven- 
UoD, and by licenses lawfully using, had been reduced so much in con- 
sequence of the invention, that he had to follow the iparket and sell it 
at the same price. 

I^owy who got the benefit of it, if that was the state of the fact and 
it is a state of fhcts that might easily arise! Not the man who split the 
wood and soUl it at the price which had been determined by the intro- 
duction of the invention to the public. The defendant in that case 
did not put into his pocket the advantage of the invention. The public 
got it : and there are few cases where a plaintiff^ as I said before, can 
reap tne whcie value of an invention. 

I know of one case, in which I think the facts are substantially these : 
A machine has been for many years \n successful operation in Massa- 
ehusetts for the raanufocture of a particular class of shoes. I believe 
it cost ten years of the labor of some of our most skillful inventors — 
more than one — and more than one hundred thousand dollars in money 
to bring that machine up to a useful point. It is safe to say that no 
man would have ventured upon that expenditure unless he had hoped 
at the end to reap not only a reward for daily services, but a rich reward 
under the operation of the patent law. It has proved to be a very prof- 
itable invention. I believe that under it something like 25,000,000 pairs 
of shoes have been made in a year of a class which previously sold at 
$4 a pair, but which could be manufactured so much cheaper by this 
inncesa that they have sold at $3 a pair; the public getting the benefit 
of an article which they desired to use, and which they could use more 
largely than before, of $1 on each pair of shoes. 

The owners of that patent have charged as a royalty and received 
less than two cents a ^r on all the shoes made. That is a striking, 
and no more than a fair, illustration of the ordinary operation of the 
patent law, which goes to show that the inventor is in no case enabled 
to reap ainything like the amount of benefit which the community de- 
rive out of an invention. 

Take, again, the Howe sewing-machine, a monopoly which was — and I 
think not without justice — toward the latter portion of its term com- 
plained of. Machines of the best class, suited to general use, were for 
many years sold for about $60. It was complained of as a hardship 
that the American people were compelled to buy them at that price 
when they coald be built for $15 or $2K) ; and yet if you had undertaken 
to estimate as to each particular machine how much its owner made by 
the use of that machine even at $60, estimating it by the rule in Movf- 
ry V. Whitney^ and to ascertain the difiference between the cost of doing 
upon the machine all that the machine was capable of doing and the 
cost of doing the same amount of sewing by hand, it would be found 
diat the machine paid for itself perhaps a hundred fold even at that 
price. 

I think Mr. Howe, when he applied for the extension of his patent, 
was comi>elled to admit that he had received in net profits nearly 
$500,000 for his invention ; and yet he was also enabled to show that, 
at that date even, the advantage to the country could not be estimated 
at less than many millions of dollars. It was upon the proof of this 
state of facts that he was entitled to receive his extension. 

It has seemed to me, Mr. Chairman, in view of the case of Mevs v. 
C^nover especially, that the Supreme Court had tied itself down to a 
rule, which the circuit courts feel bound to follow, which cannot be ad- 
ministered without great hardship and great injustice; and I have, there- 
fore, felt no hesitation in asking this committee to consider a rule which 
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should release the courts from a bond nuder which they have boaiWI 
themselves, so that they might reach some rale which would not work 
such cases of extreme hardship. 

I have felt the danger of undertaking to prescribe in terms any rdto 
to meet a case of such difficulty as this. I have Mt that unless the 
exigency were pressing it would be better to — 

bear th<M» ills we h^we^ 
Than fly to othem that we know not o£ 

And while I think I can see my way olear to the applioation, withoot 
injustice, of the rule which we have endeavored to state, in all casea 
which I can bring to my mind, I am yet by no means oonfide&t that 
cases may not arise now unanticipated upon which the rule may operata 
with as much hardship as any rule that has ever been suggested. Tet 
I think there is good reason why this committee and those who are inter* 
ested in improving the patent laws should make the attempts 

The first clause of this second section does not, I think, change .the 
rule of recovery in cases at law. It only provides that in a certaia daaa 
of cases the courts of equity shall administer the rule of the courts of 
law, and shall not take an account of profits in form ; but that they 
shall, in such way as they have the power of doing, ascertain what the 
damages would be under the rule in law in like cases. 

So fBLTy I think, there is no danger to be apprehended Arom the soggech 
tion made yesterday, that we might be interfering with vested rights. 
I understand we are leaving the rule at law just as it now is, and that 
we are only saying to a court of equity that it shall adopt the same rale, 
and shall not seek to administer justice through the machinery of an 
account. There are suggestions in several of the cases which have baeH 
brought before the courts that the taking of an account of proAts was 
merely a mode of reaching the damages, and to be limited eventuidty 
by the amount which the party was entitled to recover as damages. If 
my suggestion is correct, the objection to this part of the section will 
not be found to have force. 

Whether we have been successful in happily choosing the langoage 
under which the courts will be called upon to act, I cannot with oer^ 
tainty say. The only part of the first branch of the section as to which 
I have entertained any doubt — and I shall not attempt to diseoss it — 
is that part commencing in the fourth line, which reads as follows : 

Or where it appears to the court or Jory that, from the oatnre of the invention, it it 
for the interest of the patentee that other jiersons generally shonM nse the same in hk« 
manner and pay him a license-fee therefor, the measnre of the plaintift's damages sfaaU 
he the same, both at law and in equity. 

We have endeavored to guard this language cautiously, so that it 
shall not bring within its scope cases which would operate with hard* 
ship upon plaintiffs. There are gentlemen present who will present ob^ 
jections to this feature of the bill, and I do not care now to discuss it« I 
will leave it to those gentlemen to state their objections ; and when they 
are clearly brought out, if we see that the bill can be improved by a 
change, no persons will be more happy to adopt the suggestion than we 
shall. If necessarv, another gentleman, fallowing me, will attempt to 
show that this language is as well chosen as any which could be adopted. 

The second branch of the section commences on page 2 of the Senate 
bill, line 14, and is an attempt to relieve the courts ^m the operatioQ 
of the rule in Moicry v. Whitnep by stating that in taking an account 
they Bhall only charge the defendant with profits on account of a saving 
when such saving has enabled him to make an actual profit ; that one 
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of the facts which most be ascertaiiied is the actoal profits which the 
defendsnt has made by the sale of the ioventioQ or in the branch of 
basiness in which the inventioii has been used ; that baviog aaeertaiaed 
that &6ty the court shall then, by apprc^riate modes of iDvestigatioD, 
aseertaia what proportion of the actual profits made is jnstly charge- 
able to the use of the invention, and that the defendant shall be charged 
with that amonntt and no more. 

We have, in addition to this provision, which does seek to control the 
mode of taking an acoonut la equity, a provision which is intended to 
place the whd(e snbjeet of damages within the discretion of the court, so 
that th^ shall feel that in no caae th^y shall be compelled, under a par- 
ticular rale, to give a judgment for an amount whi(^ is greater than the 
injury done to the plaintiff, or which is really less than the injury which 
has been inflieted upon him. 

We have introduced also a proviso that the provisions of this bill 
shall not apply to cases which have actually been sent to an account. 
I think the suggestion which was made by Mr. Walker yesterday, that 
the damages which a party is entitled to recover for an infringement 
are to be ti'eated as. vested property, is entitled to much weight. I con- 
less that I have great difficulty in coming to the conclusiou that his 
right ta recover Uiose damages is not a right oi property which the 
court must respect. But I have been able to persnade aiyself that the 
rale which we have laid down will not come within that objection. I 
have already suggested one of the answers to one branch of it. The 
answer in respect to the second branch which we have introduced, the 
one relating to profits, oar my answer to it, is that we are endeavoring, 
not to change the rule of profits, but tc comiiel the courts to administer 
the true rule, because, as I have intimated already, I have never be- 
lieved th^y^ that rule was a sound one. It may perhaps be regarded as 
a provision for declaring what is already the law. To my mind, at all 
events, it is not a change which affects any rights that the plaintiff can 
now say are vested in him. 

Mr. Walker. You are now speaking, J suppose^ only of the second 
paragraph of the section t 

Mr. 8MITH. That is all, sir. I have one further suggestion which may 
be entitled to some consideration, and that is that the subject of dam- 
ages generally is unquestionably within the discretion of Congress. It 
may lay down a role of recovery, I think, without doubt, if it seems 
wise to do sa If it should appear that this rule, if adopted, would in- 
terfere with rights already vested in smne plaintiff, the court I think 
would not hold that provision unconstitutioualy but would simply hold 
that the case did not come within the scope of the provision, although 
it was not specially excepted by the terms of the act f and for myself I 
ajhonld not feel quite at liberty to exclude a defendant from the possibil- 
ity of reaching the benefit of this rule under the suggestion that under 
some poseibility the court might hold that he was not entitled to the 
benefit of it. 

I perhaps onght to make this suggestion, that I believe the defend- 
ants in most of the cases which have adsen, or which are likely to arise, 
would find in tlia circnmstanoes of the case qualifications which would 
prevent the rale of Mowru v. Whitney from operating with too great 
hardship^ No more striking illustration of that arises than in the very 
swedge-block cases. Three or more defendants were sued for using ma- 
chines which were each unlike the others, but each of them the plaintiff 
charged was an infringement. The court finally held that one or two of 
those machines were not infringements of the patent; that they were 
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things which were open to the world to use, and the defendants in those 
cases escaped liability on the ground that there was no infringement. 
If the defendants in the other cases, instead of attempting to defeat the 
patent, had allowed its validity and had claimed before the master that 
there were two other machines which were open to them to use, and that 
they were only to be charged with the di£ference between the cost of 
mending the rails by their own machine and by these other two machines, 
they would have escaped scot-free. 

So in many cases it will be found that the special circumstances are 
such that the defendant will escape from the operation of the rule. 
Take, Mr. Senator Morgan, the suggestion which you made yesterday 
in regard to the use of Paris green for killing the army-worm. I am 
unable to believe that any man can hold a valid patent for the use of 
Paris green in that way. If he can have any patent at all, it must be 
for the use of some combination of Paris green with some other sub* 
stance, either inert, for the purpose of more readily applying it, or hav- 
ing some specific action of its own. 

Senator Morgan. That was the nature of the patent I spoke of— a 
patent for a combination. 

Mr. Smith. If there was any other known mode of applying Paris 
green for killing insects, especially in combination with anything else, 
those plaintiffs must come under that qualification of the rule and re- 
cover only for what they can show their particular combination is better 
than any other known combination. But the case that you suggest is a 
striking illustration of what might arise where the plaintiff, claiming that 
he was entitled to all the advantages which arise from the use of an 
invention, might put a whole cotton-crop into his pocket against the 
defendant, although be would undoubtedly himself be perfectly content 
to sell his new powder for a price which might not give him $5 an 
acre. 

Mr. Batmond. Excuse the interruption. Do you draw distinction 
between a combination which is patented and any other compound which 
the public are entitled to use t 

Mr. Smith. Any other compound which the defendants are entitled 
to use, at least where Paris green forms the poisonous element. 

Mr. Batmond. It does not cover all other combinations of that char- 
acter, but simply that compound. 

Mr. Smith. The Supreme Court has not yet decided whether a party 
is to be held chargeable for the whole use of an invention when he might 
legitimately buy another patented article and use it in its place, although 
the rule as stated, perhaps, would exclude that. 

I pass on, Mr. Chairman, and I will now pass hastily over the remain- 
ing sections to section third. 

Senator Morgan. Before you do that, I should like to suggest a diffi- 
•ulty, not with a view of having it answered now, but one that occurs 
to my mind in reference to the second section. In tbe concluding clause 
of that section you give the court power to increase or diminish the 
damages in any case at law or in equity, as I understand, according to 
its discretion, making that the final decision and the judgment of the 
court. It is a discretionary deeiaion, as I understand. It is, of course, 
a judicial decision, but somewhat discretionary. We have power lodged 
in the court ; and where is the necessity of having any rules for regu- 
lating the processes or methods by which the court shall arrive at the 
amount of the damages to be ascertained in a given case f 

Mr. Smith. Perhaps that might be so. The last clause mi^bt be all 
that is required, and I am not sure that I should not have preferred to 
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leave the seotion in that way if I coald have felt sare that the ooarto 
would feel as maoh at liberty to apply a rale of that kiDd as they would 
if it was incorporated into the law itself. 

I desire, Mr. Senator, in this connection, to read a passage from a re- 
ported case, which will show why we thought it necessary to introduce 
some provision of this kind and indicate the spirit of the amendment 
which we propose to make. It is the case of the Packet Company v. 
Sickles^ a case at law, where the court used this language: 

The rule in salts in eqaity of ascertaining, by a referenoe to a master, the profits 
which the defendant has made by the nse of the plaintiff's invention, stands on a dif- 
ferent principle. It is that of converting ^e infringer into a tmstee fbr the patentee 
as regards the profits thus made^ and the adjastment of these profits is sabject to i^ 
the equitable oonsiderations which are necessary to do complete justice between the! 
parties, many of which would be inappropriate in a trial by jury. With these cor- 
rective powers in the hands of the chancellor, the rule of assuming profits as the 
nonndwork for estimating the compensation due from the infringer to the patentee 
has produced results calculated to suggest distrust of its universal application even in 
courts of eqaity. (19 Wallace, pp. 617, 618.) 

It has seemed to us — I speak now for those with whom I have been 
in conference — that notwithstanding the powers which the court had^ 
they still felt their hands tied to some extent by the rules which they 
themselves had laid down, and that it would be of service to them, per- 
haps, to prescribe by statute a rule which should clearly place in their 
hands in all cases the power of administering justice under the particu- 
lar case; and yet I am not quite certain that except for these considera- 
tions I should not hav« preferred to introduce simply the last clause of 
the section and leave the matter there. 

Mr. HuBBBLL. Allow me to make a suggestion. To enable the gen- 
tleman to turn his mind to that point — I see that it struck the Senator 
as it has struck me— I suggest that instead of this special legislation 
to the court, which is always objectionable — 

In the estimation of damages or profits under a patent the owner shall have a right 
only to recover a just oompeosatioa for his invention, and his time, ingenuity, and 
expense bestowed upon the same, with a right to a penalty not exceeding three times 
the amount in all, in the discretion of the court, and due allowance shall be made for 
the capital, labor, and circumstances under which the invention has been used in the 
estimation of damages and compensation — 

it would be better to leave all the details to the court and not legislate 
specially for the court That is a judicial question. I wish to turn 
your attention to that. I shall urge this instead of that whole section. 

Mr. Shcth. Thank you. The rule which was presented last year for 
estimating damages provided that a reasonable license-fee should be 
ascertained having reference to time, ingenuity, and expense expended 
upon the invention. I then suggested, and I think the suggestion is a 
pertinent one, that such a rnle would operate with extreme hardship 
upon defendants in many cases, because there are many inventors who 
spend more time upon an invention than it proves to be worth, and to 
tnuisfer to a defendant the cost of an invention, instead of allowing it 
to rest upon the plaintiff, would be an act of hardship. 

I will pursue this thought a little further. When in consultation with 
Mr. Paison, the counsel for the railroad association, we were discussing 
the propriety of attempting to place in the hands of the court power to 
ascertain what a reasonable compensation was. I asked what ejements 
he would take into account, whether it should be simply what it cost to 
the inventor, and, if so, what proportion of this cost should be charged 
upon the deteadant before the court ; whether he was to take the whole 
of it, or whether it was in some way to be apportioned between that de- 
8. Mis- 50 i 
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fendant and all other defendants known or unknown to the court, in 
which case it would be, of course, utterly impossible to apply the rule, 
and the defendant might be charged with very much more than he 
ought to be charged with, on the assumption that there might not be 
haUT as many infringers as might actually aiise. 

I suggested, further, tl^at one element would be to take into account 
the value of the invention to the public — to those who used it, but that 
there would be danger under that rule that the defendant would be 
charged with ten times as large a proportion of the actual benefit to the 
public as the plaintiff, as an inventor, ever now receives under the oper- 
ation of the ordinary laws of trade; so that it seemed to me not only 
unwise, but might, in many cases, be unjust to attempt to charge a 
defendant his proportion of the value of an invention to the whole pub- 
lic at large ; because he would, in that case, be charged with an amount 
which no inventor now expects to reap if he is left in the undisturbed 
enjoyment of his invention. 

Section 3 was suggested by Mr. Gifford, of New York. It provides 
for a hardship pressing mostly upon a defendant, but oftentimes felt 
by a plaintiff, arising in this way : Upon the final hearing of a suit in 
equity, if it is held that the defendant does not infringe the patent, 
although it may be valid, the plaintiff may appeal at once to test the 
question of infringement before the Supreme Gourt, because no account 
intervenes. If, however, the defendant is charged as an infringer under 
the decision of the court, an account is to be taken, because no appeal 
can be taken until a final decree is reached, and the decree upon the 
original hearing is merely an interlocutory decree. The parties there- 
fore, must go through, in the case of a finding in favor of the plaintiff, 
with a long and very extensive accounting in many cases before there is 
any possibility of reaching the Supreme Court to determine the only 
question which may be of any importance, and that is the question of 
infringement, or the validity of the patent. We have, therefore, pro- 
vided in this section that the court, iu its discretion, may allow the de- 
fendant to appeal at once, and not await the finding of the court below 
upon the question of damages. 

We hesitated much before introducing it, not that from any reason 
related to the administration of the patent law it would not be a very 
beneficent provision, but from an apprehension that it might send more 
business to the already overcrowded Supreme Gourt ; but upon a dis- 
cussion with the gentlemen in Ghicago, who had in various States seen 
the operation of a rule similar to that in their State jurisprudence, we 
came to the conclusion that it would be more likely to diminish the work 
of the Supreme Court than to increase it. 

Senator Mobgan. Is it intended to apply that to equity cases alone f 

Mr. Stobbow. One gentleman has suggested that after '^causes," in 
the first line, the words ^Mn equity" should be inserted. 

Senator Mobgan. Is not that the rule now in all equity causes, that 
when there is a final decree settling the equities between the parties an 
appeal lies to the Supreme Court, and then you do not have to await 
the stating of an account f 

Mr. Smith. No, sir; that decree is held to be only an interlocutory 
decree in patent causes, and the Supreme Court would not allow an 
appeal. That rule is well settled, and it seems to me that both for plaint- 
iffs and defendants it is well to place in the hands of the circuit court the 
X>ower of sending a case up for a decision on the important questions 
without waiting to incur the expense of taking an account, which may 
after all prove entirely fruitless. 



Digitized by 



Google 



8EC8. 3, 4, 6. 51 

Section 4 provides for placing in the bands of the circuit courts power 
to alter or amend the injanctiou after an appeal has been taken to the 
Bopreme Conrt, for in many oases great hardship arises from imposing 
on a defendant an injnnction which he mast obey daring all the lapse 
of time while the case is pending in the Supreme Court, and where he 
may sufifer a hardship against which he can have no relief. 

It is not necessary that I shouM discuss these sections, because I 
think their scope is sufQciently indicated by them. I pass over the fifth 
section, not because it does not deserve some comment, but because it 
was introduced by the Patent Bar Association, who will address the com- 
mittee upon that subject, only remarking that I think it states the rule of 
law as it now stands with a single exception, that it places in the hands 
of the court an enlarged authority to inquire, in the case of reissued 
patents, as to the character of the reissue. As I have already taken 
more time than I ought to take, I must pass hastily over this, trusting 
that other gentlemen will bring the attention of the committee to them. 

Section 6 contains two provisions, one clearly for the benefit of de- 
fendants in patent causes, and calculated to relieve them from a serious 
hardship. As the law now stands, a patentee may take his patent and 
neglect to claim some feature of the invention which he had a perfect 
right to claim. So long as his patent stands in that way, the world is 
entitled to use it, because he is held to disclaim all which is not specially 
ckumed. Under that state of things a party may resort to the patent, 
and having ascertained that a certain thing is not claimed, may incor- 
porate it into a machine. On a reissue of the patent, although no dam- 
ages can be recovered for infringement prior to that time, he may be 
enjoined ftt)m the use of the machine after that tinae, although he law- 
fully built it, and it beeame his property. This section is intended to 
relieve him from that liability to injury by providing that he may con- 
tinue to nse the machine as though he had construct^ it under a special 
license. It also provides a remedy in another class of cases which 
operated with' hardship on the plaintifT, because by the surrender of his 
patent he lost his right to prosecute for infringements which had occurred 
previously to the act of surrender. We see no reason why he should 
not be allowed to recover, if he has a valid claim under his original pa- 
tent, in the same way that he would be entitled to if his patent expired 
by its own limitation instead of by act of surrender. 

I intended to trace hastily the other provisions of the bill; but, hav- 
ing consumed so much time, I will close my remarks with a single ob- 
servation. I received last night, from a gentleman in Boston, Mr. May- 
nadier, a patent lawyer, a communication addressed to me upon the 
subject of these amendments. As it is in print, I will hand to each of 
the members of the committee a copy of it. 

The Ohaibman. The committee propose to take all the time that is 
necessary for the full discussion of this bill, and do not propose to limit 
you. We can have other meetings if necessary. 

Mr. Smith. I am greatly obliged to you, Mr. Chairman, for the sug- 
gestion, and yet I think there is nothing which makes it of much im* 
portance for me to continue ray address. I wish to say that I also re- 
ceived from Mr. Latrobe, of Baltimore, a letter, not in pnnt, but which 
I think is deserving consideration, which I will also place in your hands. 

The Chairman. Do you wish this incorporated in your argument by 
the reporter! 

Mr. Smith. No, sir 5 I only hand it to you as the opinion of a'gentle- 
man whose opinions are entitled to consideration. I should be g^ad if 
the committee saw fit to print it. 
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The Ohaikman. We can have it printed. 

(The letters of Mr. Latrobe and of Mr. Maynadier refer to a previous 
draught of the bill; the changes since made meet some of their sugges- 
tions.) 

Mr. Smith. Mr. Chairman, I am greatly obliged for the kindness of 
the committee in listening to me with such attention. I cannot close 
without expressing the hope that the work which we have been enabled 
to bring before you will receive the approval of the committee, and, 
after it, of Congress, and that through it the country — not inventors 
only, bat the whole country — ^will find that the true objects of the Con* 
stitution are secured by promoting, more effectually than heretofore, 
^^the progress of the useful arts." 



APPENDIX TO MB. SMITH'S ARGUMENT. 
Letter of Mr. Latrobe. 

Baltimore, October 31, 1877. 

Mt Dear Mr. Smith : I have taken my first leisure to go over the 
amendments to the patent laws proposed by the committee of which you 
are chairman^ and that I take an interest in the subject is best proved 
by my troubling you with this letter. 

Seotion 1. I am not quite sure about four years as the statutory 
limit for recovery in a suit on a patent I know more than one case 
where more than six years have elapsed between the commencement of 
a suit and the final decree of the Supreme Court Ought not an inventor 
to be permitted to test his patent's worth before you oblige him to sue! 
I would make the limitation six years at least. True, your section 
authorizing an appeal before an account helps matters, but I think I 
would prefer the six years to the four of your section 1. 

Seo. 2. Are you quite right in leaving it to either court or jury to fix 
what ought to be the price of a licenaef True, you leave it to the party 
to fix a license- fee ^'by a reasonable number of transactions." But, if 
not, then ^< the court or jury shall determine the same from all the evi- 
dence.'' Is not my invention as much my property as my house, and am 
I not the sole judge of the value of the lattert I am not sure that the 
law, as decisions have made it, is not all that is wanted just now. I 
have a case where I would like just such a section as your number 2. 
But— 

Sec. 3. Very good indeed. 

Seo. 4. All right. 

Sbo. 5. Supplies a defect. 

Seo. 6. The last clause of this section is very proper. I wish it were 
law nowy to meet a want I have. Are you satisfied that the first part of 
the section is quite as clearly expressed as it might bet I found myself 
studying before I quite made it out I think that I would have used 
some such form of words as this, "A license by one of two or more 
patentees shall have the same effect as a license executed by all, unless 
their power in this respect is controlled by some instrument recorded in 
the Patent Office." 

Seo. 7. It may be hypercritical, but is there any necessity for the 
words at the top of page 7 beginning at '' before" and ending << thereof" f 

Seo. 8. All right 

Seo. 9. I doubt this. It may be old-fashioned, but I hesitate before 
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I am williDg to interfere with a patentee's right to deal with his property 
at his discretion. Suppose a pskteutee permits his patent to be infringed — 
sappose, as is often the case, he is not able to bear expenses of litiga- 
tion — what right have I to call upon court or jury to determine whether 
a delay to sue is reasonable or not! Other objections suggest themselves. 
Is not the present remedy sufficient in case of a patent assailable on any 
legal ground f 

Sec. 10. This is assimilating our patent law to the English and 
French systems. I am not sure whether this is desirable or not. Yoa 
know as well as I do the struggles which some of the most meritorious 
patentees have had in introducing their inventions to the notice of the 
public. I have now a suit on a valuable patent, the owners of which 
were, yoa may say, paupers at the expiration of four years from the 
date of their patent, which now has but five years to run. I am not sure 
about section 10. 

Seo. 11. All right. 

8bo. 12. All the alterations proposed here are good, especially tliat to 
4916. 

Most truly, 

JNO. H. B. LATROBE. 

Chaxjtccey Smith, Esq. 

LETTER OF MR. MAYNADIER. 

Boston, November 12, 1877. 

Dear Sir : I have examined the pamphlets received from yon, the 
last, entitled "Revision of the Proposed Amendments to the Patent Law,** 
with such care that I can make the following statement of my opinion 
in regard to the matter : 

Section 1. Some limitation is, in my opinion, needful, and four years 
is reasonable. 

^0. 2. It is too late now, perhaps, to object to taking the established 
license-fee as the measure of damages ; but I have no doubt that it is 
always unjust to pat an unsuccessful defendant on the same footing with 
those persons who are honest enough to admit a just claim before they 
are compelled to do it. 

It seems to me that full justice will be done if the equity doctrine as 
to profits be done away with, and the matter be left under the rules of 
law, now pretty well settled, as to damages. 

Under the present decisions it is safe to say tbe license-fee will be 
held tbe measure of damages in all cases where such ruling is not 
flagrant. 

1 am so fully persuade<l that much wrong arises to both parties from 
the present system of holding the infringer liable not only as a tort- 
feasor, but also as trustee, that I beg attention to this matter. 

I suggest that section 2 be changed as follows : Strike out lines 16 to 
27 (p. 3), both inclusive, and also the words "or profits'' in line 29, and 
insert after line 15, " Tbe infringer shall not be charged as trustee, but 
in all suits in equity the complainant shall have tbe usual discovery and 
account, so far as relates to tbe extent of infringement, to aid in show- 
ing the actual damages." 

It seems to me also that both rules for estimating profits (the one 
now established and the one suggested) are open to grave objections. 

For example: Suppose the infringer has used the patented machine 
so improvidently that he has lost money, i. e., that he has sold the pro- 
duct of the patented machine below cost (it may be, and often is, in 
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competiiioD with the owner of the patent); in that case the proposed 
rule would be less just than the present rule {Mowrey y.Whitney)^ under 
which the master finds the actual saving by using the patented machine 
over any other means or method open to the infringer, whether the 
infringer sold the product at a profit or at a loss. It seems to me that 
the profits the infringer may have actually made can have no relation 
whatever to the amount he may have saved by using the patented ma- 
chine instead of some other machine which he had a right to use. If 
the product cost five dollars when the patented machine is used, and 
would have cost six made in any other way, it is obvious {if the rule 
established be just) that the infringer has saved one dollar; and this 
whether the product be sold at a profit or at a loss. 

The rule now established has no relation to the profits actually made, 
but determines the profits for which the infringer is charged by ascer- 
taining the saving. Why change it, not at all in the case of an infringer 
who so keeps up the price of the product that he actually realizes as 
much as or more than the amount saved by the use of the patented ma- 
chine, but radically in the case of an infringer who so undersells that 
he actually realizes no profits at all 1 

Why not abolish it altogether? for it necessitates an issue which is 
absurd, viz: What would have happened if the defendant had done 
something else than he didf it being, in at least ninety-nine cases in a 
hundred, absurd to suppose that the defendant would have done this 
" something else." 

The third and fourth sections (pp. 4 and 5) are of great importance, 
and should have been enacted in the first patent act. This is also true, 
in a measure, of section 7. Should not the words " in equity '' be inserted 
after ^^ jurisaiction " in line 2, section 4f 

Section 5 (p. 5) seems to me eminently just, and to make a much- 
needed change. Lines 1 to 8 of section 6 (pp. 5, 6) seem unnecessary. 
The rest of this section may be of value as declaratory. 

Sections 8 and 9 seem to me very desirable additions to the present 
law. Lines 41-43 of section 9 (p. 10) seem to need revision, as they do 
not cover the case of two or more equal owners not in the same district ; 
nor the case of three or more owners, no two of whom owning " the greater 
part of the patent" (i. ^.,more than one-half) reside in the same district. 

I have not fully considered the tenth section (p. 11), but I have long 
been of opinion that some method should be devised for ridding the com- 
munity of several classes of patents before the expiration of the full 
term. One of these classes embraces patents not valid, but which, it is 
hoped by their owners, cannot be proved invalid after the lapse of a few 
years. Another, and a very large class, embraces patents for inventions 
of a ver^ low grade. Another class embraces what may be termed 
speculative patents, i, e., those obtained by skillful but oversanguine 
inventors, not for present use, but with the hope that some day they 
may be important; these are mostly mere notions imperfectly thought 
out, and never embodied except in a crude model. 

The provisions of the tenth section would probably work a remedy, 
but it would certainly work great hardship in some few cases, viz, that 
of the really great inventors, too far ahead of their times to be appre- 
ciated, and too poor to pay the taxes ; but most of these men are de- 
frauded as the law now stands. 

Section 11 (p. 12) will be of great value in the few cases where it is 
applicable. 

Very respectfully, 

J. E. MAYJSADIEE. 

Chauncey S'tfiTH, Esq. ^ , 
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SUGGESTIONS OF COMMISSIONER SPEAR. 

Mr. Smith. I anderstand that the Commissioner of Patents approves 
the bill. I shoald like to have the committee hear him. 

Mr. Speab. I wonld prefer to pat my saggestions in writing on some 
other day than today. On the whole, the bill meets with my hearty 
approval. There are some features relating more particolarly to mat- 
ters concerning the Patent Office and the condact of baslness in the 
office, which I shoald like to make some comment upon, and I will do 
•so to-morrow or some later day in writing. 

The Ohaibman. Yon prefer a snbmission in writing? 

Mr. Speab. Yes, sir. 



ARGUMENT OF T. L. LIVERMORE. 

Mr. Ghaibman and Gentlemen : I disarrange the order because I 
fear that I must leave earlier than I anticipated. I deem it a great for- 
tune of mine that I was called on by the learned counsel, who opened 
this subject to the committee, to participate in the deliberations of him- 
self and bis associates on this amendment, an honor which perhaps my 
ex])erience does not fully warrant. At the same time, having been 
-called upon to do so, and conceiving that no counselor careful of his 
own standing could feel at liberty to advocate class or special legisla- 
tioD, knowing that my associates in this matter have not such a feeling, 
and having full permission from them to express my individual views 
dissenting in some degree from the provisions of the bill, I take the 
liberty of now suggesting two or three amendments, which, I think, 
ought to be made to the bill as presented. 

I am glad to do so before the gentlemen who represent the Bar Asso- 
ciation of the District of Columbia speak, because in what I have to say 
on one section I shall criticise something that they have offered in the 
bUl. I shall be glad to have them have an opportunity to reply to it. 

The first remarks that I desire to present are with regard to the sec- 
ond section. The first paragraph of that section I will read : 

^< In all cases where the patentee has elected to license other persons 
generally to use his invention, in like manner to that in which it waa 
used by the defendant, or where it appears to the court or jury that, 
from the nature of the invention, it is for the interest of the patentee 
that other persons generally should use the same in like manner and 
pay him a license-fee therefor, the measure of the plaintiff's damages 
shall be the same, both at law and in equity, and no account of profits 
or savings shall be allowed. If a license-fee has already been estab- 
lished by a reasonable number of transactions of a character applicable 
to the case at bar, that shall be adopted as the measare of said dam- 
ages ; but if not, then the court or jury shall determine the same from 
all the evidence in the case." 

The first three lines in the bill as presented by the gentlemen herCy 
substantially the first three lines of the Senate bill, propose to enact, as 
Mr. Smith has said, what has already been decided to be the law by the 
•courts, and I agree that that provision is just ; that ^^ in all cases where 
the patentee has elected to license other persons generally to U3e his in- 
vention," that license-fee should be the measure of damages ; provided 
that, in addition to that, interest is added from the time when the in* 
flringement began, because if the patentee licensed them early he would 
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obtain his lioeose-fee and bave tbe use of that money daring the whole 
period since the time when tbe machines began to be nsed. 

Bat suppose an infringer for four years or ten years has availed him- 
self of the invention withoat paying a license-fee, then it evidently 
woald not be right that he shoald get off at the end of ten years by 
simply paying the license-tee, when the patentee, if the man had paid 
the license-fee in the beginning, woald have had the benefit of the capi- 
tal in the mean time. I am inclined to think that the courts would now, 
as the law stands, add interest; and I think that the provision in the 
last part of the clause giving the court power to increase the damages 
would probably result in that adding of interest. So thai those first 
three or four lines I agree to. 

Then we come to this provision in the second section : 

" Or where it appears to the court or jury that, from the nature of the 
invention, it is for the interest of the patentee that other persons gen- 
erally should use the same in like manner and pay him a license-fee 
therefor, the measure of the plaintiff's damages shall be tbe same, both 
at law and in equity, and no account of profits or savings shall be 
allowed." 

I understand that that is framed with the pnrpose of meeting a class 
of cases where, for instance, a man has invented a switch for a railroad 
and evidently cannot nse it himself because he cannot run a railroad for 
his own profit individually ; or in a case like that suggested by Senator 
Morgan, where an improvement like a combination of Paris green with 
something else for the purpose of having it safely handled and used is the 
subject of the patent, and that improvement is one which evidently must 
be used by the public generally in order to bring profit to the patentee. 
Of the nature of the invention itself, it is one which must be lioeosed 
to other people to be used in order to give the patentee any profit. I 
agree that in such cases, where it is an improvement like that, like the 
Parisgieen combination, it might result in enormous injustice to have 
an account of the profits which the defendants made taken under the 
roles which perhaps the courts are bound by now ; and that in those 
cases where, from the nature of things, it must be held to be the inten- 
tion of the patentee that his improvement shall be used by the public 
because it is an improvement out of which be cannot make profit unless 
it is used by tbe public, a reasonable license-fee should be the measure 
of damages. 

So far I agree to it. But suppose that there is an improvement like 
that of Mr. Corliss, which was suggested here, which, from the nature 
of things, he can nse more profitably himself; and suppose that he con- 
ceives that it is for his interest to use it more profitably ; suppose that 
he has not at the time that case comes to trial been able to begin the 
introduction of this improvement, as he contemplates, and a case comes 
to a court, and he sets up in bis declaration that he intends to practice 
the invetition himself, and not license others to apply his invention to 
machines ; suppose that some jury takes a different view or some judge 
takes a different view, and because it cannot be demonstrated by evi- 
dence of practical experience that it would be for his profit to have 
others use it or introduce it or sell it, instead of himself, they limit him 
to some imaginary proper license-fee. 

In those cases tbe rule would be unjust, and to my mind that would 
come very near to infringing upon that provision of tbe Oonstitution 
which provides that Congress may legislate to secure to inventors the 
exclusive use of their inventions, because the exclusive use in that case 
which they can secure to him is the use which he can make of it. In 
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the other cases the ezdasive use is that use which is the only one that 
can be profitable, to wit^ the nse by the pablic nnder license from him. 

To my mind, this part of this section operates with a level rule» It 
touches Mr. (Jorliss's case as well as the case of the farmers in Alabama; 
and I think there should be a discrimination, and to that end I wonld 
suggest that all that part of the Senate bill beginning itt the word ''or,'' 
line 3^ and ending with the word ^* allowed,'' liue 10, secood page, should 
be stricken out ; or that this amendment should be made, that the word 
^^for," in line 5 of the Senate bill, and line 5 of the bill presented, should 
be stricken out; the word ^Mnterest" in the same line stricken out, and 
the word ^^ntention" inserted in place of the word ^^ interest;" and 
after the word '< damages," in the eighth line of the Senate bill, and the 
eighth line of the proposed bill, the words *<for using, but not for sell- 
ing," inserted ; so that the paragraph would either be entirely stricken 
out, and leave the law as it is to-day in oases where no license-fee has 
been established, or else that it should read in this fashion : 

^^Or where it appears to the court or jury that from the nature of the 
invention it is the intention of the patentee that other persons generally 
should use the same in like manner and pay him a license- fee therefor, 
the measure of the plaintiff's damages for using, but not tor selliug, shall 
be the same both at law and in equity." 

That, to my mind, would effect that discrimination which is the only 
one that would be just, to wit, in those cases where the thing might be 
used by the public to make a profit for the patentee, like the use of Paris 
green, or the railroad-switch, the court should be at liberty to infer that 
it was his intention to have the public use it, for there could be no other 
inference ; and in those cases where it was possible that he himself only 
eould apply the improvements to his machines, and sell them, as his 
own powder, or the machines for the production of given articles, in 
those cases the law should be left as it is to-day. 

In stating the case upon my proposition, I think I have stated all the 
argument upon it that is necessary, and I will pass from that section. 

Section 5, which is one that Mr. Smith has said was framed by the 
Patent Bar Association, is another one which I think is open to criti- 
cism, and very serious criticism ; and before I read that, in order that 
the committee may have before their minds clearly the situation to 
which that section is intended to apply, let me state briefly what the 
law as to reissues is today, as interpreted by the courts, and as we 
suppose it would be interpreted by them. 

If a man in describing his invention has omitted to make a complete 
description of it, or has omitted to state fully and completely all that 
he might claim as novel in his invention, he may surrender his patent 
and apply to the Commissioner of Patents for a new patent, called a 
reissue, and that new patent may be issued with a new description of 
his machine, and with new claims and new features that he did not 
claim before ; and, to make that new description under the law and the 
practice of the courts as it stands to-day, the Commissioner of Patents 
is authorized to, and must, as 1 conceive, allow the patentee to go to the 
model which is on file in the Patent Office and make a new drawing 
from that model, putting in new features which did not appear in the 
drawing of the original patent, no matter if it is half the machine, and 
Upon that new drawing make a new specification and a new description, 
and upon that new description make new claims. 

Now it is not quite settled, as I understand, by the courts, whether 
in making an amended specification the applicant may resort to the 
original specification which he filed in the Patent Office when he applied 
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for his original patent, for an amended description or not. It often 
happens that the Oommissioner, in passing upon his application, re- 
quires certain parts of his description to be stricken ont, for one cause 
or another, so that the specification or description of the inventor, as 
annexed to the original patent, may omit many features which were de- 
scribed in the original description filed. It is not clearly settled, I 
think, by the courts to-day that an applicant for a reissue may resort 
to that original description to enlarge the description of the reissued 
patent which he proposes to take. This section is one designed to au- 
thorize and require the Oommissioner to permit the applicant to resort 
to that original specification, and confirming the law, in addition, as it 
now stands. Section 5 of this bill provides: 

^* Section forty-nine hundred and sixteen of the Revised Statutes is 
hereby amended so as to read as follows: Whenever any patent is in- 
operative or invalid, by reason of a defective or insufilcient specifica- 
tion, or by reason of the patentee claiming as his own invention or dis- 
covery more or less than he had a right to claim as new, if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudulent 
or deceptive intention, the Oommissioner shall, on the surrender of such 
patent and the payment of the duty required by law, cause a new pat- 
ent for the same invention" — 

And now comes the clause to which I object — 
*^ shown in the model or drawings, or deseribed in the original specifica- 
tion or its amendments" — 

To wit, the specification originally filed in the office and not that an- 
nexed to the original patent necessarily — 

^^and to which he would have been entitled, and in accordance with the 
corrected specification, to be issued to the patentee, or in the case of his 
death or of an assignment of the whole or any undivided part of the 
original patent" — 

And it goes on to provide then substantially what the law provides 
now. The last paragraph of this section provides that — 

<'In any suit at law or in equity upon a patent hereafter reissued, the 
defendant, having given notice or pleaded the same in the manner set 
forth in the forty-nine hundred and twentieth section of the Revised 
Statutes, may prove in defense to the whole patent, or any of the claims 
thereof, that the new patent, or any claim thereof, is not for the same 
invention shown in the model or drawings, or described in the original 
specification or its amendments, and to which he would have been enti- 
tled." 

I understand that that part of the section is framed to meet this state 
of affairs: The law, as it now stands, requires the Oommissioner to 
amend the new specification by the model on file ; and it is a serious 
question whether it is not the law as laid down by the courts that that 
decision of the Oommissioner is conclusive, so that a defendant in a suit 
is not at liberty to allege and prove, by way of defense, that the model 
did not contain the new features embodied in the new patent ; and this 
last half of the section, if the law is to remain as it now is, is a beneficial 
provision, and one which I can heartily approve ; but with the amend- 
ments, which I think ought to be made, this last part that I have just 
read is entirely unnecessary, as it seems to me« 

Now I will come to the operation of the law as it is to-day, and as it 
would be in a greater degree if this amendment allowing the specifica- 
tion of the new patent to be amended by the original specification were 
incorporated in the law. To-day the law is that the patentee may have 
secured unto him for seventeen years the exclusive right to any inven- 
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tion which he will folly describe and set oat apon the records of the 
Patent Office and indicate as his invention, if he will so fally describe 
it that after the term of his monopoly has expired the public may come 
in and from his description make the invention. The law also prescribes 
that he shall indicate jnst what part of the thing described he claims as 
his new invention, so that the public may be informed, that they may 
not infringe his patent. 

Now a man comes in, having invented twenty things, we will say ; 
by blondering, by desigii, or from any other cause, he describes two of 
them and leaves ont eighteen. Eighteen that are embodied in his model 
he leaves out of his specification, or eighteen that are in his specification: 
the examiner strikes out, or he strikes them out voluntarily, so that he 
describes only two and claims only two, and that patent goes forth to 
the people of the Unit<»d States. 

A man then inspecting the records of the Patent Office, inspecting 
the patent, which is all the law requires him to inspect, finds that these 
eighteen things which he sees embcniied in some machine are open to the 
public — are not claimed. He sets up a factory ; he goes to making ma- 
chines, embodying these eighteen things. Some day a new patent 
comes out describing the eighteen things and claiming them, and his 
business is ruined. That is unjust. It results from the fact that the 
patentee may resort to that model, which is here in the Patent Office, 
to incorporate a new description and new claims into his new patent. 

One of the provisions of this bill is that a reissue shall not be retro- 
active, so as to prevent machines which have already been built from 
being used ; but it does not provide that a business which is erected 
shall not be tipped over. A whole factory, equipped for the manufacture 
of machines, can be stopped notwithstanding this provision ; and, fur* 
ther than that, there is this opportunity, this incentive, this wide door 
open for fraud. 

Why, look at these little models in the Patent Office. Many of them 
represent a walking-beam, for instance, by a piece of metal no bigger than 
a pen-holder ; a thing which may be broken, twisted, bent, altered in 
various ways by the fingers. Other pieces are represented by little 
pieces of wood glued to other pieces of wood. They may come apart. 
Material alterations may be made by accident or by design in those 
models. No man can tell whether the models originally were filed as 
they appear today. Perhaps — and upon these alterations I speak ad- 
visedly from instances which I know have happened — upon those models, 
altered in that fashion, new descriptions of new inventions, which never 
existed in the mind of the patentee, are incorporated into the new patent 
and the public are made to suffer. 

And if these amended specifications can be made from the original 
specifications, a dash of a pen through a word, the interlineation of a 
word, the use of a little acid, numbers of devices which unscrupulous 
men may resort to, can alter those specifications so as to alter the whole 
character of the' original invention. Now, to my mind, the opportunity 
should be removed, the temptation should no longer be afforded, and 
the public should be protected by not only preventing these proposed 
alterations, but by striking out of the law the provision that allows the 
new specification to be amended by the model ; and, to that end, I would 
strike out of section 5 of the Senate bill lines 11 and 12 and the first 
two words of line 13 : " shown in the model or drawings, or described 
in the original specification or its amendments, and to which he would 
have been entitled." 

The same in lines 12, 13, and 14 of the proposed bill of the gentlemen. 
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I wonki add to that section, in line 18 of the Senate bill, and line 19 of 
the proposed bill, after the word ** upon,'* the words: "Bat the speci- 
fication shall be amended only by itself, or the drawings, or the patent.'' 

I wish to state, in addition, that this provision of the second section, 
which I have objected to, was not contained in the Senate bill reported 
last session. 

It has been urged with reference to the permission which already is 
accorded, and which it is proposed to accord, to amend a reissue by the 
model and by the old Si>ecification, that great hardship results to the 
inventor often by reason of his employing an incompetent solicitor, who 
does not prepare the specification upon the patent as finally issued in 
accordance with his real invention, as shown in his model, and that, 
therefore, this privilege should be accorded to the patentee. 

My reply to that is this : The specification of a patent, which is pub- 
lished as a part of the patent, forms a part of the contract between the 
patentee and the public — by the public, on the one hand, that he shall 
have a monopoly of what he discloses for a certain term, and by the 
patentee, on the other hand^ that he will disclose then and there all that 
he claims, so that the public may not be misled by false lights ; and if 
he suffers hardship on account of the ignorance or incapacity of the at- 
torney whom he employs, he suffers but the same hardship which every 
contracting party suffers who has a contract unskillfully drawn by reason 
of employing incompetent attorneys. In the case of an ordinary con- 
tract, no lawyer would urge that the other contracting party should 
suffer because of the ignorance of the first one's attorney. 

I also wish to add that I am heairtily with this proposed bill, as advo- 
cated by Mr. Smith, in all particulars, excep^ng the two that I have 
mentioned. I have given it a good deal of study, and it seems to me 
that this bill goes a very long way to cure the evils which have resulted 
from the administration of the patent law, and to prevent the injustice 
which has been done to the public, and to secure more complete justice 
to the patentee than it has hitherto been possible to secure under the 
law as it stands. More than that, I think this bill is nearly a complete 
bill. I think it deals with nearly all the remedies which in practice we 
have found ought to be provided upon the one hand for the patentee, 
and the protection which we have found ought to be provided on the 
other hand for the public. 



ARGUMEIST OF C. S. WHITMAN. 

Mr. Whitman. Mr. Chairman and gentlemen : I was rather unex- 
pectedly called upon to represent the view of the Bar Association in re- 
gard to certain proposed amendments of the patent laws. I propose to 
occupy as little of your very valuable time as possible; I will therefore 
call your attention immediately to the fifteenth section of the bill, page 
15 of the Senate print, bill No. 300. As section 15 now stands, it pro- 
vides that "section 479 of the Revised Statutes shall be, and hereby is, 
amended, so as to read as follows: The Commissioner of Patents, 
Assistant Commissioner, and the chief clerk," &c. 

The new words contained in the section are the words "Assistant 
Commissioner" following the word ''patents"; also after the words 
"United States" in the sixth line the insertion is made of the words 
^ the first two." The eilect of the introduction of the words " Assistant 
Commissioner" is to require the Assistant Commissioner of Patents to 
give a bond as well as the Commissioner of Patents. Both the Commis- 
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sioner and the chief clerk are now reqaired to glv^e bond in a certain 
aoioant iNrescribed by the act. Very frequently the Assistant Gommis- 
sioner of Patents performs the duties that ate incumbent upon the 
Gommissioner of Patents, day after day and perhaps week after week. 
If the Gommissioner of Patents gives bond there seems to be no good 
reason why the Assistant Gommissioner should not do so. The Oom- 
mifisioner of Patents gives bond in the sum of $10,000, and the chief 
clerk in the sum of $5,000. Under this amendment the Gommissioner 
and the Assistant Gommissioner would both give bonds in the amount 
ot $10,000. 

Senator Ghapfbb. What is the object of their giving bond ! 

Mr. Whitman. As the section states, ^^ for the faithful discharge of 
their respective duties, and that they shall render to the proper officers 
of the Treasury a true account of all money received by virtue of their 
offices." 

If a bond is required of the Gommissioner for the faithful perform- 
ance of his duties, why should not a bond be required of the Assistant 
Gommissioner, who performs the duties of the Gommissioner sometimes 
for two weeks or a month during the absence of the former f 

Senator Ghaffbb. I do not see why it is required of the Gommis* 
sioner to give bond. It is a mere matter of form. 

Mr. Whitman. The mere efifect of the amendment would be to make 
the law uniform. 

Mr. Stansbuby. He is a receiving and a disbursing officer. 

Mr. Batmonb. The Gommissioner of Patents receives sixty thousand 
dollars a year in small sums. 

Senator MoRaAN. It is stated that he receives large amounts in very 
small sums. 

Mr. Whitman. He is a receiving and disbursing officer. As I under- 
stand it, he receives all moneys paid into the office for tees ; that is to 
say, fifteen dollars when the application is filed and twenty dollars when 
the patent is issued. This money is placed in his custody. 1 am not 
conversant enough with the red-tape of the office to state just how much 
authority he has over the money. 

Senator Ghaffeb. I supposed it went into the control of the Secre- 
tary of the Interior. 

Mr. Liybbmobb. It all goes to the Gommissioner of Patents and he 
turns it into the Treasury. 

Mr. Whitman. It is always paid to the Gommissioner of Patents or 
his order. 

Mr. Stansbubt. It is deposited in bank every day to the credit ot 
the Gommissioner of Patents, and then turned over to tLo Treasury 
afterward at certain specified times. 

Mr. Whitman. The next section of the law to which I will call your 
attention is section 16, immediately following. It reads as follows as 
amended : 

^^ Section 493 of the Revised Statutes shall l>e, and hereby is, amended 
so as to read as follows: ^The price to be paid for uncertified printed 
copies of specifications and drawings of patents shall be determined by 
the Gommissioner of Patents, within the limits of actual cost as the 
minimum, and fifty cents as the maximum price." 

The only change in the law here effected is in the use of the words 
^'actual cost." The law read before, instead of <' actual cost," '^ ten cents.'' 
The amendment merely enables the Gommissioner of Patents to go into 
the wholesale as well as the retail business. Heretofore he has ^n in 
the habit of charging the same price at wholesale as at retail in selling 
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these copies of patents. Yoa make an application to the Patent Office 
for a copy of the specification and drawing, or for ten copies. Tbey 
charge yon ten cents apiece, or a dollar for ten copies. Yon make appli- 
cation for five hundred or five thousand copies, if they conld famish you 
BO many, and they charge you the same price. These copies of specifi- 
cations and drawings are of great interest to tbe manufacturers of the 
country, and to the inventors, for very frequently they wish to investi- 
gate the state of the art to which an invention relates, and they write 
on to the office for tens, and hundreds, and i)erhap8 thousands, of copies. 
These drawings have been photolithographed, and a whole class can be 
ordered at once. For instance, a stove manufacturer may order every 
patent relating to stoves, if he writes to the office for one eopy, it may 
be worth ten cents to the office to select that one copy and put it in the 
mail and send it to bim. It requires the same character of work for one 
copy tbat it would require to send ten thousand copies. This provision 
of the bill merely enables the Oommissioner of Patents to charge the 
inventors and manufacturers of tbe country a less amount than ten 
cents. This amendment was inserted at tbe suggestion of the Commis- 
sioner of Patents. Instead of furnishing them as now at ten cents a 
copy, he might furnish them at three cents a copy. The benefit of 
course would be altogether to the public. 

There is also a further change in that section. All after the word 
" price ^ in line 7 is new matter, as follows : "And the price to be 
charged for certified copies shall be tbe same as for uncertified copies, 
with the addition of twenty-five cents for the certificate and seal." 

They are in tbe habit of charging now ten cents per hundred words 
for printed copies. They charge tbe same price for printed copies that 
they used to do in old times, before the specifications were printed, for 
written copies, and the payment of this amount is frequently very oner- 
ous to parties engaged in litigation. It is necessary for litigants some- 
times to provide themselves with large numbers of certified copies of 
office-records, and the statute as it now stands compels a litigant in 
patent cases to pay a tax to the government for conducting litigation, 
which seems to be rather an improper mode of taxation. This amend- 
ment merely provides that the office-copies, certified, shall be furnished 
at their actual cost. 

Senator Morgan. What is the meaning of " fifty cents as the maxi- 
mum price f " I do not understand that. 

Mr. Whitman. It is supposed that perhaps a copy of tbe specifica- 
tion and drawing might cost fifty cents under certain circumstances. 

Senator Mobgan. it might cost more, might it not. 

Mr. Whitman. I can hardly conceive that it would cost more than 
that. 

Mr. Stobrow. Fifty cents is the maximum of the present law now. 

Mr. Whitman. Section 17 of tbe bill, on page 16, reads as follows: 

^' Section eight hundred and ninety-two of the Eevised Statutes shall 
be, and hereby is, amended so as to read as follows : Copies of any rec- 
ords, books, papers, drawings, or models belonging to tbe Patent Office, 
and of letters patent authenticated by tbe seal and certified by the 
Commissioner, Assistant Commissioner, or Acting Commissioner of 
Patents, shall be evidence in all cases wherein tbe originals conld be 
evidence; and any person making application therefor, and paying tbe 
fee required by law, shall have certified copies thereof.'^ 

The only change in this section from the old law is the insertion of 
the words ^< or models " in line 4, after ^< drawing." The Commissioner 
of Patents has been in the habit for years of furnishing these certified 



Digitized by 



Google 



SE08. 17, 18. 63 

models to the coarts in litigated cases. The question seems to have 
arisen, however, whether they coald be actnally used as evidence; 
whether or not it requires any statutory provision in order that they 
may be used as evidence. Tou, gentlemen of the committee, can judge 
better than L Anybow, it renders the law ceitain in that respect, and 
puts models on the same footing as other records of the office which 
may be certified to. 

Then there is another change in thijs section. In line 6, after the word 
** Commissioner," the words ^* Assistant Commissioner'' are inserted. 
This is done in order to enable the Assistant Commissioner of Patents 
to certify models or records when the Commissioner of Patents is absent 
or engaged. The Commissioner of Patents may be engaged in listening 
to an important hearing, or in transacting some other positively neces- 
sary business of the Patent Office, and in the course of his duties he may 
be interrupted by the requirement that he should certify to some paper 
which perhaps might be instantaneously required. This provision merely 
allows the Assistant Commissioner to perform that duty. The Assistant 
Commissioner sits in an adjoining room, and it is much more convenient 
in many instances to apply to him to perform this duty than it would be 
to apply directly to the Commissioner. 

I call your attention to section 19, on page 17. That section reads as 
iollows : 

^^ Section forty eight hundred and eighty-seven of the Revised Stat- 
utes shall be, and hereby is, amended so as to read as follows : I^o per- 
son shall be debarred l^om receiving a patent for his invention or dis- 
covery « nor shall any patent issued subsequent to March second, eighteen 
hundred and sixty-one, be declared invalid, by reason of its having been 
first patented in a foreign country upon the invention of the same per- 
son, unless the same has been introduced into public use in the United 
Statea for more than two years prior to the application ; but all appli- 
cations hereafter to be made for patents for inventions which shall 
have been patented in a foreign country upon the invention of the same 
person shall be made within two years after the date of such foreign 
patent." 

The law, as it stands, has led to a great deal of confusion and diffi- 
culty on account of a limitation therein limiting American patents to 
the term of the foreign patent. For instance, if I should take out a 
patent in Great Britain, where a patent merely runs for fourteen years, 
in the month of May, and afterward, in the month of June, if I should 
come over to the United States and take out a patent here, the United 
States would limit me to a fourteen years' patent, whereas I would be 
entitled to a seventeen years^ patent if the patent had been taken out 
here first. There does not seem to be any sense or logic in such a pro- 
vision of law at all. It can be very easily illustrated. Suppose I, an 
American, give all the world a right to use my invention. I say to the 
Bnglish, French, and Germans, and to the people all over the world, 
^^ You may have a right to use my invention for nothing," and then take 
out a patent in the United States for seventeen years. The United 
States freely grants that patent without limiting the term thereof; but 
if 1 go over to England and deprive the English people of using that 
invention for fourteen years, the United States says to me, ^< Your Amer- 
ican patent shall only be issued for fourteen years "; that is, if yon allow 
the English people to use your invention they will give you a patent for 
seventeen years, but if you deprive them of using your invention for 
fourteen years, they limit the American patent to fourteen years. 

This provision also leads to difficulties in other directions. Foreign 
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patents are not wbat American patents are. A foreign inventor may 
take oat a series of fifteen or twenty foreign patents tefore he has per* 
footed his invention to snch an extent as to takfd oat what we call a 
patent. They often file an application for a patent where we woald 
file a caveat; for when a man merely makes an inchoate or incomplete 
invention, he may file an application at the British patent^office and 
receive a British patent. He comes over here afterward and files an 
application in the United States, and the question presents itself to 
the Commissioner of Patnts how he is to limit the American patent. 
He may embody everyth ng contained in these fifteen patents in his 
American patent, and the looseness with which they grant patents 
abroad renders it almost impossible, in some instances, to limit the 
American patent to the foreign patents. They grant patents in Bngland 
without any examination whatever, and leave it to the courts afterward 
to determine the validity of the patent 

There seem^ to be very strong reasons in favor of this amendment. It 
IS customary with the Commissioner of Patents, immediately after the 
issuance of a patent, to forward to the British patent^fflee a complete 
eopy of that patent, and of all patents issued. For instance, here are 
three hundred patents issued in a week. As soon as a steamer can take 
those patents to England they are published in Chancery Lane, in the 
British patent-office, and are open to the inspection of the English people, 
and in fact to all Europe. It is as good a publication to defeat a patent 
as could possibly be made. Now, the American inventor a short time 
afterward may go to England to take oat a patent. They grant him a 
patent, of coarse, becaase they give patents to anybody without any 
examination, but when he goes into the courts with that patent after- 
ward he is informed that his invention was published in England per- 
haps a week or a month before he took oat the patent, and that his 
English patent is good for nothing. Consequently, American inventors 
are actually prevented by this section of the law to a certain extent 
from taking out foreign patents. If the inventor takes the other horn 
of the dilemma and, instead of taking out the patent in this country 
first, takes out a patent in England and comes back to the United 
States to take out his American patent. Uncle Sam informs him that he 
can only give him a patent for less than fourteen years on account of 
his having taken out the patent abroad first. So what is he to do! He 
must run all those risks. There is one practice, however, that skillful 
attorneys follow, and that unskillful attorneys sometimes fail to fol- 
low: that is, after the invention has been allowed by the American 
Patent Office, or when the inventor has received what is called the 
notification of the allowance which is sent out by the Commissioner of 
Patents before the patent is granted, he may make application abroad 
and tie up his application here in the American Patent Office until his 
foreign patents are granted. But that is a matter of a great deal of 
difficulty and trouble. In some foreign governments it is very diffi- 
cult to obtain a patent ; for Instance, it is very difficult to obtain a 
patent in Prussia. The application of the inventor may be held 
up for years in that country, and for a lesser time in France or 
England. In the mean time he is obliged to hold up his application 
in the Patent Office here. For these reasons the proviso has been 
stricken out. The question has sometimes arisen in my mind why 
it was ever introduced into the patent law, or how it ever came 
there. It may be worth while to give a reswnU of the legislation on 
that subject: As long ago as 1839 a law was passed which I am 
confident was the first law limiting the term of an American patent. 
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That law limited the term of an American patent to fonrteen years ft6m 
the date of the English patent*. It was not as the law stands now ; it 
did not limit the patent to the term c^ the fbreign patent having tiie 
lAortest term. A patent abroad, for instance, may have a term of five 
years, and it wonld cnt down the American patent to a term of five 
years. The old law of 1839 contained a provision that an American 
patent shoald extend for fonrteen years from the date of the foreign 
patent. That, I believe, con tinned to be the law nntil 1861. In 1861 a 
law was passed providing that all patents thereafter issued shoald ex- 
tend for tiie term of seventeen years from the date of issae. The con- 
stmction of that section seems to be that all patents issned between 
1861 and 1870 wonld extend for the term of seventeen years. Along 
came the legislators again in 1870 and changed the law. In 1870 the 
patent laws were completely codified, and all sections before in force 
were repealed. It was a complete codification of the patent laws, and 
in that codification it was provided that where an American or foreign 
inventor takes out a patent in the United States his term shall be lim- 
ited to the term of the foreign patent. That law creates needless diffi- 
culties at the Patent Office, and in fact throws a doad npon every 
patent which the PatentJOffice issues. How is any one of the patent 
lawyers about here, in investigating a patent case and looking up the 
title of a patent, to know the term of that pat^it f They do not limit 
it at the Patent Office ; it may really be for a term of five or six yesurs, 
if a foreign patent has been taken out, and they give a patent for sev- 
enteen years. You take that patent and read it : John Smith is granted 
the right of his invention in the United States for seventeen years. In 
the mean time there may have been half a dozen patents in different 
parts of Europe limiting the term of the patent of John Smith, so that 
in fact the proviso throws a cloud upon every patent issued fi*om the 
Patent Office. I hardly think that I need say anything more to show 
the necessity of changing that section of the law. 

I now have the honor to call your attention to section 21 of the Sen- 
ate bill, which provides that— 

^^ Section 4895 of the Bevised Statutes shall be, and hereby is, 
amended so as to read as follows: Patents may be granted and issued 
to the assignee of the inventor or discoverer, and they may be reissued 
to the owner or owners of the entire interest in the patent: but the as- 
signment must first be entered of record in the Patent Office. And in 
all ease49 of an application by an assignee for the issue of a patent, the 
specification shall be signed and sworn to by the inventor or discoverer j 
and in all cases of an application for a reissue of any patent, the appli- 
cation may be made and the corrected specification sworn to and signed 
by the owner or owners of the entire interest in the patent." 

This change in the statute merely restores the law as it formerly ex- 
isted. It restores the law to the condition in which it was from the 
year 1836 to the year 1870. From the year 1836 to the year 1870 (and 
if I am not correct in the date I hope some brother here will correct me) 
any assignee might take out a reissue ; for instance, a patent is taken 
out by John Smith. Four years afterward John Smith assigns his in- 
vention to Thomas Jones. Thomas Jones finds that the invention is 
defective and insufficient, and that, although he may have paid thou- 
sands of dollars for the patent, it is ino|)erative and invalid and of no 
use to him. He finds it necessary to obtain a reissue of the patent. 
The patent law, as it existed from 1836 to 1870, allowed Thomas Jones, 
in taking out a reissue, to make the application , but our legislators, 
for some reason best known to themselves, in 1870 (when several mod- 
8. Mis. 50 ^5 
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i&catioDS of the patent law seem to have cr^t in that nobody seems to 
understand) made this change, providing that after the passage of the 
law of 1870 an application mast be msAe and the oath taken by the . 
original inventor himself! Snppose John Smith to be the orginal in- 
ventor, and that he assigns hisinvention to some manafactaring company 
or large interest that may, perhaps, pay for it a hundred thousand dol- 
lars, for that amount has be^n paid tor patents. They afterwards find 
that his invention is worthless, and go to him and say, ^^ Well, Mr. Smith, 
we want you to make a new oath and assist us in taking out a reissue.'' 
Mr. Smith quietly steps aside and says, ^^ Well, gentlemen, give me a 
hundred thousand dollars, and I will do it. I do not think you will take 
out that reissue unless I make the oath, and if you will give me a hun- 
dred thousand dollars I will take the oath for you and make the appli- 
cation." That is no imaginary, but a very common, case. The inventor 
parted with his invention, has parted with all pecuniary interest in it, 
but human nature naturally prompts him to make more money if he can, 
with, perhaps, a little bit of the rascal at the botton of his disposition, 
and he requires $100,000, or any other amount of money, before he will 
sign those papers. This provision of the bill naerely restores the law to 
where it stood from 1836 to 1870, and allows the assignee to make the 
application and to make the oath. Perhaps in the mind of a patent 
lawyer the question might arise as to whether the assignee of a patent 
could make the oath ; but a good law and similar provision seems to 
have been in force since 1836, at least in regard to executors. Since 
1836 an executor has been allowed to make oath in the case of the death 
of an inventor. 

Senator MoBaAN. What oath would he have to take f 

Mr. Whitman. He would merely have to make an oath that the 
patent was inoperative and invalid, and did not cover the invention as 
it originally existed. 

Mr. LiYEBMOBE. And that the party's application for the reissue 
covers the invention of the patentee. 

Senator Mobgan. That is, after all, a. question to be settled by the 
Commissioner. 

Mr. Whitman. He swears he believed him to have been the first in- 
ventor. 

Senator Mobgan. His swearing tp it does not prove it. 

Mr. Whitman. That seems to have been the law from 1836 to 1870 ; 
and it was a law which passed under the scrutiny of some of the ablest 
counsel in the country, and some of the ablest judges who ever lived, 
in this or any other country; among them, such men as Chief Justice 
Taney and Joseph Story. They seem to have found no difficulty in the 
matter, and I do not know why there should be any. 

Senator Mobgan. Still there must have been some prominent reason 
for a change in the law. I do not know what it was. 

Mr. Knight. If the gentleman will permit me, the codification was 
made under the act by which the three commissioners were appointed — 
Judge James, Judge Cushing, and Judge Johnson. They commenced 
on the work, Judge Johnson taking patents and admiralty. They 
divided it in that way, among themselves. I recollect that Judge John- 
son showed me his codification of the law up to the point he brought it. 
Their commission was signed by President Lincoln, and it expired, and 
the work was not done. Others were appointed. Of the oiiginal three 
codifiers, Judge James was retained. The late Commissioner, S. 8. 
Fisher, was largely instrumental in giving the law the shape which it 
eventually assumed under the Bevised Statutes, so far as relates to 
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patents. It is believed that these discrepancies crept in accidently. 
It was not the intention of the oodifiers to make any change of the law, 
bat that it should be a trne and genuine codification of the law as it 
stood. The commission had no right to change it, and probably did 
not intend to change the law ; bat when it was passed upon in a mass 
by Congress, it of coarse took shape as the law of the land. 

Mr. Whitman. I think that brother Knight has presented the correct 
view of the case, that when Oongress passed the law of 1870 they sup- 
posed they were merely codifying the law, and crystallizing the various 
acts into one statute, but some of these amendments did creep in, in a 
way that nobody seems to understand. 

But, gentlemen, 1 do not propose to make any speech here today. I 
merely read over these sections of the bill in order to call your attention 
to the changes and modifications which are made by it in the existing 
law. However, there have been some remarks made by brother Liver- 
more in regard to one section of the statute which I will notice. I had 
not snppo^ that it was a part of my duty in coming here to-day to 
undertake to explain or define the fifth section. I do not exactly under- 
stand it myself. The ideas as expressed by Mr. Livermore, it strikes 
me, are very correct. The trouble which he suggests, however, seems to 
me to be obviated by another section of the act. Now, the trouble in 
regard to reissues seems to be this : An original application for a patent 
consists of a specification, a drawing, and a model. That is what the 
inventor first puts in the ofQce. The inventor, as a matter of fact, fre- 
quently sees nothing but tbe model. It may be that he is not a man 
who would be skilled enough in the art of mechanical drawing to under- 
stand it if he should see it, for the reading a mechanical drawing is 
an art in itself; or he may not perhaps understand the use of language 
sufficiently well to thoroughly comprehend a specification ; but he does 
understand the model. There is no doubt about that. That is placed 
before him. Brother Livermore seems to look upon a model as being 
altogether the very worst evidence of an invention which can possibly be 
adduced. So far from the model being worse evidence than the specifica- 
tion and drawing, it strikes me that you could have none better. It is 
something which the inventor sees, and which perhaps he makes himself. 
The drawing may be changed from the model, and the specification may 
use all manner of language about the drawing, but there is the model as 
originally made by the inventor, and what better evidence can there pos- 
sibly be of the invention T 

Now, it was a practice of the Patent Office (and I hope I will be cor- 
rected if I am wrong) from 1836 to 1870 to allow a party to reissue his 
patent and cover anything that was shown in the model. I think the 
practice was at that time to look upon the model as being the best evi- 
dence. A man would frequently put his case in the hands of an un- 
skillful attorney ; his specification might not be properly drawn and his 
drawing not properly prepared. He would come back years afterward 
and go to his old original model as the best evidence of his invention. 
A drawing would be made to correspond with the model, and a specifi- 
cation would be drawn describing the drawing. He would not get any- 
thing more of course than what was in the original invention ; whereas 
if he relied on the drawing and cast the model aside he might get 
something not shown in the original invention, for the drawing might 
have been fifed at the Patent Office, prepared perhaps not under the 
eye of the inventor, and it might not agree with the model. If you 
throw the model aside and reissue on the drawing, it is possible that 
errors might creep into the patent. 
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That is the way the law existed fh>m 18d6 to 1870. Until that time 
the party was required by law to farntsh a model. The law of 1870 did 
away with that requirement, and the inventor was not required by law 
to furnish a model ; but the Oommissioner of Patents makes a rale of 
the Patent OfBce r^uiring him to furnish a model. He may, however, 
in any case where he sees fit, dispense with the model, and in a good 
many cases, at least as far back as 1871 and 1872, the Oommissioner did 
dispense with it. 

There seems to be no difficulty in the mind of Mr. Livermore in regard 
to the reissue so far as the drawing and specification are concerned. 
Mr. Livermore holds, as 1 understand him, that the party may go back 
to the drawing and take everything that there is there and reissue his 
patent in such a way as to cover it. If I do not represent his views 
correctly I am willing to be corrected. His view is that the inventor 
may go to the specification and find anything that is described in the 
specification and reissue his patent in such a way as to oover it; but 
Mr. Livermore would deprive the inventor of going back to the model 
and reissuing the patent in accordance with it. He would deprive him 
of availing himself of the best evidence that could possibly exist of the 
original invention, and forbid him to reissue the patent in sach manner 
as to cover what was shown in the model. 

As I said before, errors might be found in the drawing or in the lan» 
guage of the specification which the inventor did not intend to make, 
but if the inventor made his model, as is fluently the case, or if it 
was made under his eye, as is most generally done, what better evidence 
of the invention could there possibly be! 

But, after all, perhaps Mr. Livermore's views are right; at least I do 
not stand here to combat them. The trouble about the case is simply 
this: The genius of the patent law requires, as I understand it, that 
when a patent is issued the world shall know what that patent covers. 
The model does not constitute a part of the patent. It may be filed 
away in secret places in the Patent Oflice, or it may be in the public 
model-room of the office. That is a matter of option with the Oommis- 
sioner. He may keep it there in the cases, if he chooses, or he may put it 
away. As a matter of practice he does, I believe, keep the models in the 
model-cases. Kow, the public know nothing at all about this model, but 
they have a right to know, and do know, everything that issues under the 
seal of the Patent Office and is published broadcast over the land. They 
know all there is in the specification, forming a part of the patent, or 
they can know it very easily. Now, we give tbe inventor the right to 
reissue and cover anything that is described in his original specifica- 
tion and described in his original drawing, not because that specification 
and drawing are tbe best evidence of the invention, but because it is ' 
what the inventor has published to the world. The difficulty which Mr. 
Livermore speaks of is not imaginary. I know of just such a case. 
Tbe trouble would seem to be this: The party files with his application 
his model, his drawing, and his specification, at the Patent Office. He 
takes out his patent, and it may be said, first, that his model does not 
agree with his drawing or specification when filed at the office. The 
Oommissioner may dispense with the model or not, as he sees fit. He 
therefore may take out a patent for what is not really shown in the 
model. The model may differ from the drawing, under the present law. 
He goes on for six or eight years. He finds that certain devices which 
are sbown in his model that has been deposited in the Patent Office are 
largely used all over the country. Perhaps he finds that all the har- 
vesters of the western country use a certain device shown in his model 
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which is filed away in the Patent Office. Perhaps he finds that some 
large manufacturing interest has been established upon what has been 
delated in the model-room of the Patent Office, but what did not con- 
stitute a part of the patent according to the specification and drawing. 
E^ goes back to the !lf^atent Office, or goes to his attorney, or solicitor, 
and takes out a reissue covering what was shown in that model — cov- 
ering not what was shown in bis original specification or in his original 
drawing and what the world is supposed to know all about, but cover- 
ing something that was plac^ in the custody of the Commissioner of 
Patents and something that the Commissioner of Patents might do with 
as he choae. He then takes out his reissued patent and flirts it in the 
face of the manufacturers of the country, or the farmers on the western 
prairies and says, ^^Here, gentlemen, you are all using my harvester 
and yoa most pay me for it.^ That seems to have been the difficulty 
in the patent law that Mr. Idvermore speaks of as needing correction, and 
he also mentioned the fact that perhaps gentlemen connected with the 
Bar Association might oppose it. I assure him most earnestly that I 
have no wish to impose his views as I understand them. 

I believe I have nothing nEK)re to say upon the question, gentlemen. 
Mr. Dodge, a member of the association, and Mr. Christy, a patent law- 
yer of prominence in Pittsburgh, desire to make some remarks to the 
committee, I understand. 



AEGUMBNT OP W. C. DODGE. 

Mr. Chairman and Gentlemen of the Committeb : Before pro- 
ceeding to discuss the proposed bill, I desire to make a few remarks on 
the policy and effect of a patent law. Among a certain class, of late, 
there has been considerable opposition to our patent system, and that 
feeling has found ex(Nression in both the Senate and House. I have 
observed, however, that this opposition generally assumes the form of 
self-interest, and is a demand for class legislation of the worst kind. 
On the part of the Grangers it .was first a demand that articles which 
they wanted to nse should not be patented, and subsequently, that 
patents should be granted only for such a time as would suffice to 
demonstrate the utility of the invention, and that then they should be 
free to the public, the inventor to be rewarded by a grant of money from 
the poblic treasury. On the part of the railroads it is a demand that 
they shall be allowed to appropriate any invention they please, and 
then to have the law so changed as practically to prevent their being 
compelied to pay for them. 

Then there is another class, very small, thank God, who denounce all 
inventions as a curse ; and it is but a few weeks since a p^>er here at 
the capital asserted that the invention of the steam-engine and the 
sewing-machine were two of the greatest evils that ever befell mankind. 

Another writer recently gave it as his opinion that while ^*no doubt 
a good deal of good grows out of the industry and ingenuity set to work 
(by patents), it is at least an even chance that the evil is greater,'' and 
that the <' inventors stimulated by patents are men of second or third 
rate ability as inventorsy whose skill consists rather in formulating 
an ingenious application which may give them a patent that will 
enable them to levy tribute on same form of industry,'' and then clinches 
his argument, as he supposes, by the statement that such men as 
Franklin, Watt, Fulton, and Stephenson did not take patents on their 
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inventions because they were ^< not actaated by a love of gain, bat 
worked solely for the public weal." 

A little examination will show how atterly unfounded are these and 
all similar statements. 

Franklin made his invention, which was an improvement on the Oer- 
man open stove, in 1745, and he subsequently invented the lightning- 
rod ; but as he died in 1790, and as our tirst patent law was not passed 
until after he died, it is not easy to see how he could have patented 
them if he would. 

Watt not only patented his steam-engine, but he also patented all 
his subsequent improvements. Not only this, but his patent was ex* 
tended by act of Parliament for twenty-five years. 

As to Stephenson, he patented every invention he made, the list of 
which can be seen in the record of English patents from 18L5 to 1841. 

So, too, with Fulton. The State of New York granted his partner, Liv- 
ingston, and himself the exclusive right to navigate the waters of that 
State by steam, which act was extended from time to time, until finally 
it was declared illegal by the Supreme Court, in the case of Gibbons vs. 
Ogden, because it was a violation of the right conferred by the Consti- 
tution upon Congress ; but that was after his death. In 1809 Fulton 
took out his first patent, and in 1811 he took out another. In addition 
to all this, in 1846 Congress passed an act giving to his heirs the sum of 
$76,300, a fact so little known that when a bill was pending before 
the Senate a few years since to remunerate the heirs of Jethro Wood 
for his invention of a modern plow, a Senator said, ^*If the government 
desires to do anything of the kind, why does it not do something for the 
heirs of Fulton, who never received a cent!'' 

If any one doubts that our patent-system has been a great benefit to 
the nation, he need only to look at our condition at the commence- 
ment of the Revolution, when the laws of the mother country prohibited 
the establishment within the colonies of any iron-rolling mill, lumber- 
slitting mill, and the manufacture of hats or woolen goods of any kind, 
unless shipped in British vessels and sold to British merchants or in the 
British colonies, and then look at the condition of the country today. 

It is no longer a question that patents do stimulate inventions, and 
that inventors are of immense benefit to the nation ; and hence it is 
that nearly all civilized nations have patent laws, and that all the greatest 
and best inventions originate in those countries which offer protection 
^to the inventor. As an illpstration of a country without a patent sys- 
tem, take Switzerland. For lo ! these many years, generation after gene- 
ration, the Swiss have been almost a nation of watch-makers. One would 
naturally suppose, therefore, that all the valuable improvements in time- 
keepers would have originated with them. But not so : on the contrary, 
nearly every valuable improvement in time-keepers has originated in 
England, France, and the United States. Why f Simply because they 
have patent laws, and Switzerland has none. What object is it for a 
man to spend his time and money inventing an improvement, if the 
moment it is done his neighbor can appropriate it 7 What farmer would 
sow or plant if the moment his crop was grown his neighbors could 
step in and "reap where they had not sown F Or, which of these pub- 
lic-spirited railroad comi)anies. now asking you to change the patent 
laws for their special benefit, would invest their capital in building their 
roads if when built, the dividends were to go into other pockets than 
their own ! 

As an illustration of what an inducement will accomplish, take the 
chronometer. That little article, of such inestimable value to the com- 
merce of the world, was the result of a prize offered by the British Grov- 
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ernmeiit of $100^000 for any means by which the longitude of a vessel 
coald be determined within ten miles. Harrison worked at it for forty 
years, and in 1767 he won the prize of $100,000. It is recorded that he 
made one so perfect that it varied but one second and a quarter in ten 
years. 

To-day we make more and better watches and clocks than any other 
nation, and why! Simply because our intelligent mechanics, stimulated 
by oar patent system, have not only invented valuable improvements 
in them, but have also invented machinery whereby they can be made 
far better and cheaper than they possibly can be by hand. The result 
is not only that the price of these articles has been greatly reduced, but 
they are so much better that the Swiss have not only copied them, but 
have also copied the trade-marks used on them. So great has been the 
revolntion wrought in this business that the Swiss commissioner to our 
Centennial, himself a large manufacturer of watches, on his return 
home, told his people that they must either adopt our system or give uj^ 
the business. 

And what is true of this is equally true of nearly every other branch 
of mannfactures. Our improvements in machinery for the manufacture 
of boots and shoes have so cheapened and expedited their production 
that to-day we are selling them in Europe, especially in Holland and 
Germany, notwithstanding their cheaper labor; aud only a few days 
since I read the statement that no less than twenty-eight factories, 
stocked with American machinery, had been established there since our 
Centennial. 

To-day American- made tin- ware is being sold in Birmingham, not- 
withstanding the tin comes from Cornwall, aud pays freight here and 
back, besides the duties on it. Why! Because we make it by machines 
produced by our inventors, enabling us to make it cheaper, if not better, 
and because the superior skill of our artisans enables them to produce 
the articles in styles and forms which render them much neater and 
more convenient for use. 

To-day British dealers and manufacturers everywhere are excited over 
the fact that Ameiican hardware is fast displacing theirs, not only in 
Europe, but in Central and South America, where heretofore they have 
held nndisputed sway. 

Almost from the first we have supplied Europe and the Central and 
South American countries with sewing-machines, nearly two-thirds of 
the entire product of our country being exported; and to-day you will 
find American knitting-machines in many a German household; while 
for years past American locomotives have coursed over the plains of 
Bussia, and to-day the American sleeping-car is crowding its way on to 
all the principal railroads of Europe. 

Sir Robert Peel once said it was "the destiny of the United States to 
feed Great Britain, and the destiny of Great Britain to clothe the United 
States." Even if that was true then, it is not so now, for not only do we 
clothe ourselves, but we are beginning to send our clothes to England, 
and that, too, while feeding her to a greater extent than ever before. 

How English opinion has been changed in this respect is shown in 
the following extract from a recent report of Harris Gastrell, secretary 
of the British legation, made to his government upon the state of our 
textile industries. After giving at great length the statistics, showing 
our production, the number of hands employed, wages paid, and the 
capital invested, he closes with this statement: 

I cannot cloee this report without recording the fact that, in every important branch 
of industry referred to in the conrse of the previons passes, the American manufaoturera 
teemed to he ever gtUning on their competitors of the Old World by availing themselves to 
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the utmost of every advantage of imprpved prooesa w labor-iaving machinery whiob 
American or other inventors may offer. 

There can he little donht hnt the celerity with which all awih advantages are thought out 
And then introduced into general usCf is owing to the constant preesnre of high rates of 
waffes, and the oonwarative oeriakn nraieetion ef capital invested in inventions, 

iTeither can I close withont observing how favorably the great industries of the 
United States wonld probably compare with the best organized of the competing in- 
dnstries of Enrope. The past history and present development of the textile indns- 
tries is an earnest of a prolific Aitare. Whether or not a rednoed cost of living shall 
ever be attained, I cannot doubt that, under sound conditions of production, Amerieam 
industry will not only supply its home market, but will also become a formidable competitor Us 
foreign markets in many arUoles, 

How soon that competition abroad may take place in this or that indnstry is not 
for me to conjecture. But I think that the data in this report ate sufficiently rail and 
correct to eskahhb others to prediet that time in respeot to the ootton and wooien in- 
dustries. 

I have italicised a portion of the above to call special attention to 
what I consider the more important of the statements made. The 
^* celerity with which inventions are made and introdned" and the <^ com- 
parative certain protection of capital invested in inventions ^ is the key 
to the whole subject, and^br all that w^ are indebted to our patent laws* 
Feed I say more as to the beneficence of our patent system, or the im- 
portance of preserving it in its integrity f 

The resnlt of all this is to keep at home a large amount of gold 
formerly sent abroad to pay for foreign mannfactures, while giving 
employment to large numbers of onr people, who in turn add to the 
demand for the pr^ucts of our farmers, and give employment to oar 
. railroads. 

Who believes, who can believe for a moment, that this state of affairs 
ever could have existed bnt for onr splendid patent system f — a system ^ 
I hesitate not to say, which is the best the world has ever seen, and aa 
evidence of that fact I may state that other countries are adopting it^ 
some already having done so, and others about to do so. 

It is not at all a new idea to find now and then some thoughtless 
persons who rail at the patent system, as being the sonrce of *^ odious 
monopolies,'' and who believe that its repeal would be a benefit to the 
public, but it is a most singular fact that now, just when, through our 
Centennial, onr inventions are being introduced all over the world, there 
should arise this hue and cry against the patent laws. And what is 
more singular still, is the fact that the Granger element, which was 
organized to fight the railroads, shoald now be co-operating with the 
latter in the effort to limit the rights and remedies of inventors. 

It may not be amiss to see what has been the resnlt of similar efforts 
elsewhere. In 1862, and again in 1871, there was adopted by the Brit- 
ish Parliament a resolution, as follows : 

Ordered, That a select committee he appointed to inquire into the law and practice 
and the effect of grants of letters patent for inventions. 

That resolution was introduced by a member whose firm had been 
made to pay quite an amount in damages ibr the use of a patented 
invention which they had appropriated without leave or license of the 
owner ; and it is a striking coincidence that thia movement to change 
our laws was inaugurated by the railroad combination, who, as the^ 
tell you, have in like manner been mulcted in heavy damages for a similar 
appropriation of patented inventions, and which the owners would 
gladly have sold or licensed them to use for far less than the suia 
awarded by the courts. As proof of this it is stated that the owner of 
the swage-block patent, for the use of which these companies complain 
they have been made to pay an exorbitant price— over $100,000 — offered 
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to let that same compaDj have the nse of his patent for its whole term 
for $1,000, which they agreed to pay, bat when the papers were to be 
execQted, the company insisted on the party taking pay in the bonds of 
the company, worth only ninety cents on the dollar, and becaose the 
owner of the patent refnsed to be thus swindled ont of one-tenth of the 
price agreed upon, they refused to complete the arrangement, and told 
him they would use it in spite of him, and he might help himself if he 
could. I submit that it does not become parties who have acted thus 
to now oome here crying like a whipped school- boy, and ask Congress 
to change the law simply to relieve them from the consequences of their 
own willful violation of the law. 

But to return to the result of the parliamentary investigation. The 
committee consisted of twenty-one members, headed by the attorney- 
general, and it was authorized to send for persons and papers. The 
investigation was continued through two. sessions, the committee call- 
ing before it a large numbw of the most prominent manufacturers, 
inventors, and others, from not only their own country, but also from 
other countries <tf Europe, and one o^ two from the United States, 
Thdr report contains the testimony in full, and makes two quarto vol- 
umes of searly 500 pages. The result of that investigation was, that 
instead of recommending the abolition of patrats, the committee recog- 
nized and reasserted the right of inventors in their inventions, and 
that a jost patent law was of great benefit to the nation, and finally 
recommend, in effect, the adapHau of the American system. 

1 cannot leave this subject without calling the attention of this com- 
mittee especially to the following propositions laid down by that com- 
mittee in their final report, viz : 

1. That the priyilege eonferred bv the gmut of letten patent promotes the progress- 
of raaniifMtares by eaucdng BiaoT importoDt inTODtiooa to be intfodoced and dsvel- 
oped more rapidly than would otherwise be the case. 

2. That the same privilege leads to the introdnction and pablioation of nameroos- 
improyements, each of a nnnor character, bat the sam of which cootribates greatly to- 
the progress of industry. 

4. That H does not appear that the granting ef paonniary rewards (as proposed by 
the Grangers) could be sabstitated, with advantage to the pablio interest, for the tem- 
porary pnvilege conferred by letters patent. 

6. TliAt protection shonld only be granted fbr what is shown by an investigation ta 
be new: that is, by adopting the American system of examination as a novelty. 

IQ, That the duties payable on patents should be so a4J«atsd as to eneoorage inrent- 
ors to the atmost to msikib known their inventions, &g, 

12. That inasmnch as the property created by the patent law, and the (jneetiona 
arising under it, are peonliar, theire should he special cowrts for their determination. 

For a more detailed statement, I beg to refer this committee to the 
report itself, a copy of which I had tl^ pleasure of presenting to its. 
then chairman a year ago. It contains many other valuable fetcts and 
snggestions, bnt which want of time will not now permit me to mention^ 
I may add, however, that it closed with a recommendation of an inter- 
national patent system, and a reqoest that Her Majesty's Government 
take steps looking to that end, and that a resolution to the same efiect 
was adopted by the representatives of the different countries at the 
patent congress held at the World's Fair at Vienna. Since that time 
Canada has adopted our system, and Germany has done substantially 
the same daring the past season ; and even Brazil and other countriea 
are about moving in the matter, being stimulated thereto by the wonder- 
ful evidences presented at the Centennial of the benefits of our system. 

Before leaving this branch of the subject I desire to add a few words- 
in reference to the ideas of those who oppose patents, and to whom I 
have already referred. 
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As to that class who insist that all inventions are a curse, it is hardly 
worth while to spend time to argue. They belong to the communistio 
class, the same class who destroyed Gartwright's loom, Arkwright's 
spinning-jenny, and who, nnder the direction of the trade-nnion of Ly- 
ons, destroyed the Jacqnard loom, an invention so wonderfnl that when 
its anthor was presented to the great war minister Gamot, himself a 
splendid engineer and mechanician, he exclaimed, *<Are yon the man 
who can do what the Almighty cannot, tie a knot in a stretched stringf 
They belong to the same unreasoning class wlio during the past season 
created the riots and worked such wide-spread destruction thronghont 
onr own land. With such to attempt to reason is to cast pearls before 
swine, and therefore I pass them by. 

In reply to the writer who says that those who are stimulated to make 
patentable inventions by a hope of gain are second or third rate invent- 
ors, I instance the whole list of inventors who have taken patents, at 
home and abroad. Take such men as Dr. Nott, Evans, Blanohard, 
Whitney, Goodyear, Oolt, Howe, Singer, Wilson, Morse, McOormick, 
Perkins, Fairbanks, Bigelow, and Ericsson, Siemens, Bessemer, Fowler, 
Whitworth, Jacquard, Nasmyth, Arkwright, Fulton, Watt, Stephenson, 
Earl of Stanhope, Hargreaves, Crompton, Bell, and Jethro Wood, of 
whom a Senator on the floor once said, ^' £ am fully satisfied that no 
citizen of the United States has conferred greater economical benefit 
on his country than he ; none of her benefactors have been more inade- 
quately rewarded." If, as asserted, men like these are but second or 
third class inventors, then where, in Heaven's name, do you find the 
first-class inventors ? 

People generally have but a faint idea of the amount of labor and 
money that is expended in producing and perfecting inventions. They 
seem to think that they come as a matter of course, or that they are the 
result of a mere lucky thought, requiring neither study nor expense for 
•their completion. Nothing can be further from the truth. As an illus- 
tration, take a few of the cases testified to in the parliamentary report 
before mentioned. It is there shown that Mr. Holden spent sixteen 
years and $250,000, and his partner, Mr. Lester, as much more, on their 
wool-combing machine, and that altogether there was expended on the 
invention before final success not less than ten millions of dollars ! 

Mr. Howard testified that he and his partner, Mr. Fowler, M. P., ex- 
pended on their invention of the steam-plow $300,000, and that it was 
not done as '^a work of philanthropy, but from the hope of gain." And 
he added, << I think that it is good public policy on the part of the state 
to stimulate the faculty of invention in those who possess it, inasmuch 
as by invention the public is greatly benefited, and I think the patent 
law has the effect of stimulating inventors." And when asked if he, as 
a manufacturer, had not been placed at a disadvantage in those coun- 
tries which had no patent laws, he replied, ^<No; and I attribute it 
mainly to one great fact, namely, that the two great manufacturing 
nations of the worlds England and America^ maintain a patent taw.^ He 
further stated that, as a result of their patent system, he found that 
their manufacturers were always ahead of those countries which did 
not protect inventors; that in his own branch of business he had found 
by his travels in Prussia they were at least seven years behind the 
English, and that in Holland, where there teas no patent law^ there was no 
jprogress. 

Siemens testified that he left his own country and went to England 
^simply because he could secure protection for his inventions there, but 
•could not in Germany. 

Bessemer, the inventor of Bessemer steel, testified as follows i " My 
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experience dariDg the whole of this time (the years that he was experi- 
menting) has shown me clearly that if I had no patent law to fall back 
upon, J, as an engineer, coald never have first spent two and a half 
years of my time and (20,000 over mere experiments, which, if they had 
failed, would have been an entire loss to me. Altogether I made an 
outlay of $100,000 (gold); but of course I had a large stake to play for. 
I knew that steel was selling at $250 to $300 per ton, and I knew that 
if it could be made by my plan it could with profit be sold at $100 per 
ton. But had it not been for the law, securing my right in my inven- 
tion by a patent, I could never have hoped, as a simple manufacturer, 
to recoup myself; and I should never have dared to embark in the iron 
trade, that I knew nothing of, and compete with every manu&cturer, 
who could use my invention without the cost and risk that I myself 
had had, because he would have known everything at once, while I 
had to dig it out at great cost. Instead of having an advantage over 
the trade, I should have had the manifest disadvantage of having spent 
more capital to produce a given result than any man who followed me ; 
but with the protection of a patent law, I telt no hesitation, and so 
strong was my belief in the ultimate success of my invention, in spite 
of the unfavorable opinion of the trade, that I persisted." 

The result of that invention was that the production of steel in Great 
Britain was raised from 51,000 tons in 1851 to 300,000 tons in 1871. At 
the same time the price was reduced to $125 per ton, thus making a 
saving to the public of $22,227,500 in that twenty years, to say nothing 
of the benefits to all the world for all time to come. I think it is safe 
to say that fully ten millions of capital is invested in the Bessemer-steel 
business in this country today, and it may double that amount. As a 
consequence, steel rails are furnished at about the former price ot iron 
rails, and their importation has almost ceased, thus retaining at home 
the vast sums formerly sent abroad for their purchase, besides giving 
much better and safer roads. 

Mr. Mundella testified that he ^< was quite clear that inventions never 
would be proceeded with without patent laws." Mr. Wright, a large 
manufacturer, testified as follows : ^< I think I may, without exaggera- 
tion, say that a very great part of our prosperity is owing to the inventions 
protected by patents.^ Of the same tenor was the testimony of Messrs. 
Hasseltine, Johnson, Garpmael, Sir William Orove, Lord Bomilly, 
Webster, Ashton, Newton, Nasmyth, and others, all of whom testified 
to the benefit of the patent law, and that thereby their manufacturers 
were enabled to keep twenty years ahead of competing nations who did 
not thus protect inventors. Mr. Woodcroft testified that his experience 
showed that without a patent law inventions would not be produced, 
and as proof he instanced the colonies of New South Wales, Victoria, 
€eylon, Gape of Good Hope, New Zealand, and Trinidad, all of which 
had recently adopted a patent law, simply " because they could not get 
inventions without patent laws^ 

J. Stuart Mill advocated the patent system ; and Jeremy Bentham, in 
his Manual of Political Economy, says that, *' protection of inventions 
is as ne^ssary as protection against thieves;" and he adds: <^He who 
has no hope that he shall reap, will not take the trouble to sow ; for 
that which one man has invented all the world can imitate," thus show- 
ing the greater necessity for the protection of this species of property. 

As a prominent law-writer has well said, property in patents is the 
most difficult of all kinds of property to defend. It cannot be defended 
like lands or ordinary personal property by possession or force, because 
-of its intangibility; and a thousand different persons may infringe it in 
a thousand different places at the same instant. Said Gommissioner 
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Ma8on in his report fcur 1855 : ^< 'Bke present inaecarity of the property 
of inveDtors, eveo after pateots are obtained, is a sooroe of great dis- 
coaragement and often of peooliar bardship." 

Oommissioner Holt, in his report tor 1857, after speaking of the law- 
lessneas of inMngers, says : ^^ The eyes of Argas wonld not snffioe to dis- 
cover, nor the arms of Brlarens suffice to resist, the assaults of so omni- 
present a foe as it is the lot of the patentee to encounter. The insolence 
and unscmpulousoess of capital, subsidizing and leading on its merce- 
nary minions in the work of pirating some valuable invention held by 
powerless hands, can scarcely be conceived of by those not familiar with 
the records of such oases as I have referred to.'' And he advocated a 
limitation of time, after which tiie validity of the patent sboald not be 
called io question. 

Said Commissioner Bishop, in his report f<Hr 1859 : << There is no species 
of property in this country subject to the same hasaards and onoer- 
taiuty as property in patents." 

Said Commissioner Fisher: *^ No class of our citizens has done more 
tor the glory and substantial prosperity of the nation than the mechan- 
ics and inventors of the United States, and they have nev^ be^ favored 
children.'' 

Said Judge Holt, in his report for 1858: ^<A class of men who have 
given to their native land and to the world the ootton-gin, the steam- 
engine, the electric telegraph, the reaper, the planing and the sewiug 
machines — inventions whose beneficent influences tell with measureless 
power upon every pulsation of our domestic, social, and commercial 
life — may well be pardoned for believing their wants should not be 
treated with entire indifference by that IxKly which represents alike the 
intellect and heart, as it does the material interests of the great country 
of which they are citizens — the Congress of the United States." 

With such evidence as this before it, Z trust this committee will hesi- 
tate long before it recommends any change of the law which shall either 
abbreviate the rights of inventors or render their invasion by infringers 
more easy. 

As to the idea that patents are the '^ odious monopolies " that some 
represent them, it is simply absurd, and shows that those who apply to 
them this term do not know what they are talking about How can 
that be a monopoly which is open to every citizen, and even to every 
foreigner f All alike can have the benefits of the patent law by com- 
plying with its conditions. It is far less of a monopoly than is the 
patent which the government gives freely to ev^y citizen who will 
settle upon and improve a quarter-section of the public lands. In the 
latter case the occupant gives nothing to the public, and gets a title in 
fee-simple, which he and his heirs can have the benefit of forever: while 
the inventor, who does give something to the public, gets atitle jor sev- 
enteen years only, a mere leaae/or thai tohick he ereated ! 

The odious monopolies, or those properly so called, such as were given 
in the time of Queen Elizabeth, conferring on some favcffite the exclu- 
sive right to sell steel, salt, starch, paper, &c, by which the cost to the 
people was increased in some instances a thousand per cent., took from 
ihe public rights which itpoesessedj and gave nothing in return ; while, on 
the other hand, an inventor gives to the public somMing it never before 
Aod, and takes nothing from it. 

«« Invention," says Mr. Bay, ^^ is the only power on earth that can be 
said to create. It enters as an essential element into the process of 
the increase of national wealth, becanse that process is a creation, and 
not an acquisition. Hence the most frequent cause of the increase of 
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national wealth ia the inerease of the skill, dexterity, and jadgment, and 
of the meohanical contrivanees, with which national labor is applied." 

" How," says Commissioner Holloway in his report of 1863, **can the 
exdastve privilege to sell salt in Elizabeth's time, which added not one 
basbel to the pr^nction, bnt which enriched the monopolist and robbed 
the community, as was the fact, by raising the price fh>m sixteen pence 
to fifteen shillings, and the exclusive right of Whitney to the cotton-gin, 
which has added hundreds of millions to the products and exports of 
the country, be both branded with equal justice with the odious name of 
monopoly f " 

The fBLCt is, the patent law was established to prevent just such odi- 
ous monopolies, by providing that no one shall be protected in the right 
to his own invention even, except on condition that he shall ftilly explain 
it to the public so it can use it, and then, after a brief period, give it 
freely to the public forever. With even more truth might it l^ said 
that it is an (fdious monopoly for the farmer to gather the crop he has 
raised, or the mechanic to occupy the house he has made. 

Since the commencement of this hearing the cable brings us the fol- 
lowing in reference to patents in Switzerland : 

Pnblio BentiDeDt in Switzerland is beginning to look with favor npon patent laws ; 
and the loee of a good deal of their watch-making trade, mainly becanse inventors 
oonld not be protected, has eansed oonsiderable feeling on the subject. Federal Conn- 
cUor Droz hae prepared a bill for a patent law, which has been pablished in the Swiss 
Joarnals, and thns is presented to the people. Patents of importation will be granted 
to inventors living abroad only on the principle of reciprocity. The maximum dura- 
tion of a patent is to be fifteen years. 

And thus it will be seen that Switzerland too has awakened to the 
importance and necessity of protecting inventors in order to keep abreast 
of her competitors in the onward march of the age. 

Having thus traveled rapidly over a very wide field, T now ask the 
attention of the committee to the few provisions of this bill which it is 
made my duty to explain. 

I propose to occupy your time but very briefly, and only upon some 
sections which Mr. Whitman has not referred to, which I had more of a 
hand in preparing than he, and which, therefore, he wished me to present 
to yon. I will just call your attention to section 5. I will say npon this 
subject, on which he was just speaking, and which was referred to by my 
friend Mr. Livermore, that when we had that subject before the associ- 
ation originally we struck out the words '* or model'' entirely, for reasons 
very similar to those given by Mr. Livermore; but there is now another 
or additional reason for striking out these words, and that is the late fire 
in the Patent Office, which has destroyed about one-half of all the models 
there, about 87,000, 1 think. So that with reference to those patents it 
is impossible of course that they shall be reissued by the models. The 
question is, as a matter of policy, whether we shall let the law stand in 
Us present shape, and have one rule for those patents where the models 
were destroyed, and another rule for those patents where the models are 
not destroyed. My own view is, that it would be better to strike out 
entirely all reference to models. Yet the inventors and the majority of 
our association say this (and there is a great deal of force in what they 
say), that the model was the object which the inventor best knew, and 
the thing npon which he was most entitled to his patent; and if he did 
not get a particular thing in his drawing or specification originally, it 
is no reason why he should be cut off from it on reissue. The same 
might be said of other features as well as those in the model, perhaps 
not in the drawing and not claimed in the patent ; and if he reissues by 
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the drawing, he would cot him off just as much, and there would be na 
difference in that respect. After all, it seems to me it is more a question 
as to what it is politic to make the law than anything else* However, 
there is this consideration, that one-half of the models were burned^ 
and, therefore, if you insert the words "or models" you will have one 
rule applied to one-half the patents and another rule to the other half* 
But, as a matter of justice and right, I can see no reason at all why the 
inventor should not be allowed to cover whatever was his original in- 
vention, and whatever might have been patented originally. I can see 
very grave reasons why he should not be allowed to do it under the law 
as it was, because when he takes out the reissue he would hold the 
infringer liable for machines and articles which were made before he 
ever notified the world that he claimed them as his invention. That 
certainly was very unjust, and that we propose to prohibit by another 
section. 

Senator Morgan. Will you refer us to the section of the old statute 
which is proposed to be here amended! 

Mn Dodge. The section relating to reissues, section 4916. 

1 will state for the inforipation of the committee that, as this law stands 
now, we can reissue and claim anything shown in the model or in the 
drawing. The way Mr. Livermore proposes to change it, or as it would 
be changed if you leave out the word "model,'' is that you may reissue 
and amend the patent by anything shown in the drawing or specification. 
In other words, this change in the law would substitute the specifica- 
tion for the model. Formerly, prior to 1861, it was the practice of the 
ofi^ce to allow reissues tor anything shown in the drawing, model, or 
specification, and in addition to that to allow parties to furnish proof 
aliunde of features which were not shown in either of the three. That 
was the practice of the Patent Office until the decision of the Supreme 
Oonrt in the Carhart Melodeon case, in which they decided that the re- 
issue in which had been put a feature not shown in the model, drawing, 
or specification, but which the man originally had as a part of his in- 
vention, was void; and since that time the office has not permitted any- 
thing of that kind. In the act of 1870 the law was changed so that 
the inventor could only claim by a reissue what was shown in the draw- 
ing or model. If you strike out the word "model," it will simply leave 
a drawing or specification. 

Mr. LiYBRMORE. The published drawing or specification. 

Mr. Dodge. That was not the intention. The intention was to allow 
him to go as far as the papers which he originally filed showed that he 
was entitled to, on reissue. 

Mr. Livermore. That is what I object to, among other things. 

Mr. DbDGE. Then there would not be much of an object in the reissue. 

Mr. Livermore. That is the foundation of the claim. 

Mr. Dodge. The very object of the reissue very frequently is to get 
a more complete and full description of the invention as the foundation 
for a claim. If he cannot change the specification, I cannot see what he 
gains by the reissue. 

Mr. Livermore. I would allow him to amend by describing anything 
shown in the drawing, because that is published to the world, but I 
would not allow him to go back to the specification filed in the Patent 
Office, and which is never published. 

Mr. Dodge. I get your idea perfectly. Now, I want to call attention 
to section 11, which, although it did not originate with us, is one that 
probably will create as much excitement among the inventors of the 
country as any section in the bill, and that is the one providing for the 
payment of two duties upon a patent in order to keep it alive; a pro- 
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vision which we advocated (that is, myself and some of the older resi- 
dents here) when the act of J 870 was passed, and which we are decid- 
edly in favor of; that is, I am personally in favor of it, and I think 
quite a nnmber of the solicitors are, for the reasons which have been 
stated, to get oat of the way these old dead patents. It happens in 
the course of .our experience that we find a man takes out a. patent for 
what he supposes will be a good invention. He has never made a 
machine or tested it. Probably 9 out of 10 of the things patented 
never have been embodied in full sized working-machines prior to 
being patented. A man gets an idea of an invention, goes to work 
and makes a model, and goes to the Patent Office to secure bis patent. 
After he gets that done he solicits capitalists to mauufacture the arti- 
cle. A manufacturer very frequently goes to work and spends (10,000, 
it may be, in the first machine, and experiments with it, and he finds 
that it proves a failure. If so, of course, that is the end of that patent. 
The inventor abandons all thought of it, and goes off and turns his at- 
tention to something else. By and by there comes along another man 
who, taking up the same idea, goes to work and makes a machine which 
proves to be perfectly successful and gets a patent on it. He organ- 
izes a company, getting $100,000 or $300,000 or $500,000 of capital in- 
vested in the manufacture of that machine. It is put before the public^ 
and it operates successfully. 

Then comes along what I call one of these patent sharks or patent spec- 
ulators. He goes down to the office and rakes that class over with a 
fioe-tooth comb to see if he cannot find an old patent which can be re- 
issued to cover this successful machine. He comes across the old defunct 
patent and goes and buys it The owner, of course, is glad to get what 
he spent on it, and he may take a hundred dollars for it. Very fre- 
quently the man is dead, and he will go to the widow or heirs, and they 
will take anything he offers them for it He reissues that patent. 
Being an ex parte proceeding, of course not)ody knows anything about 
it He reissues it just as Judge Orier stated of that hat-body case, that it 
was put through the enlarging process, not for the purpose of protecting 
what that patentee invented, but for the purpose of covering other in- 
ventions. He has the specifications and claims prepared with special 
reference to covering this successful machine, and when he gets his pat- 
ent he goes to the manufacturer and says, ''You are infringing my 
patenf The manufacturer examines the matter, and it seems to be 
a clear case. Or he refers to his attorney or counsel, and they examicl^ 
it, and they tell him that they think he is infringing the patent; and then 
he has either got to pay that man what he chooses for the privilege of 
going on with his business, or else he has to shut up shop. 

If the man who gets out this reissue cannot make the manufacturer 
come to terms, he will go around to his difTereut customers all over the 
ooantry and threaten them with suits of infringement, and thus destroy 
or break up his business. 

The proposed law cuts off that sort of thing. This provision will do 
more to prevent fraudulent reissues than any other provision in the 
whole bill, because that original inventor, of course, will not keep his 
patent alive after this failure of it That will be the end of it. If he 
does not pay this fee at the end of four years it is out of the way. 
Hence, I think, this provision will do more to prevent fraudulent reis- 
sues, which have done more to give rise to the predjudice against patents 
than any other provision in the law. But you will find a great deal of 
objection to it A:om the inventors on account of the amount of the fee. 
The object is not revenue. That is not what is wanted, because they 
have a million and a hundred odd thousand dollars lying in the Treas- 
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ury now, paid by the inventors of the country, over and above the ex- 
penses of the Patent Office, and it would be nnjnst to tax them farther 

Therefore, it seems to me that the fee might be very materially 
redaced. It does not matter what the amount is, whether it be five or 
ten dollars, but only some amount which the man must pay or have his 
patent die. I should say that five and ten dollars would be amply snffi* 
cient for all purposes, instead of fifty and a hundred dollars. It strikes 
me, if there is to be any difference in the terms, as they have four years 
for the first term and five for the second, that the first term is the one 
that ought to be the longer. When a man has made an invention he 
has only got the work laid out. Then the difficulty is to introduce it to 
the public, and there are a hundred reasons why he cannot do it. In 
the first place, there may be a patent that has a few years td run, and he 
cannot use his invention until that patent has expired. 

One of the most successful inventions our manufacturers are using 
to-day, and on which they have netted probably not less than a million 
dollars of profit, is an invention of my own, which I sold to a mana* 
facturing company, and for four years I could not stir with it. I en- 
deavored to sell it for anything I could get for it, simply because there 
was a patent which had four years to run, and which we believed would 
be extended for seven more. The manufacturers said to me, " We can- 
not use it ; what is the use of buying it ? " I could not do a thing with 
it myself because it required large capital. That is the way with almost 
all these inventions. The inventor hardly ever works the thing himself, 
and the difficulty is to get capital interested in it and to have it intro- 
duced, because all these manufacturers have their capital invested in 
the manufacture of some article with all the machinery, tools, and ap- 
pliances adapted to that article, and they say : <' What is the use of 
throwing away all that we have invested to introduce something else f 
So long as nobody else does that, what is the use of it f We can sell 
these articles just as well without your patent as with if 

Hence I would make the first term the longer term, so as to give a 
man a good chance to get bis patent introduced and to realize from it, 
if he can. If then he fails, and does not care to pay the duty, let the 
thing go. 

In England they pay fifty pounds at the end of three years, and a 
hundred pounds at the end of seven years, and a failure to pay either 
of course forfeits the patent. In other countries it is an annual tax; an 
annuity in most of them. We find at the end of the first period of three 
years in England a large proportion of the patents die out. They do 
not choose to pay the fifty pounds to keep the patent alive, and at the 
end of seven years probably not ten in a hundred are preserved. 

Mr. Stansbuby. Ninety per cent, die out. 

Mr. Dodge. At any rate, the larger portion of them die ont. They 
do not prove to be valuable, and hence the inventors do nothing with 
them. 

I will say, in reference to section 16, of which my colleague spoke, 
that there is one point where I am afraid you did not get a clear idea. 
The law prescribing the price to be paid for copies was fixed before we 
commenced printing the patents. It was fixed in the act of 1861, mak- 
ing the price ten cents per hundred words. We commenced printing 
patents November 27, 1866. They did not change toe law in that 
respect from that time on. The act of 1870 did not change the fee at 
all; so that we pay now the same price for certified copies of printed 
specifications as was paid for written specifications. I will give a case 
to illustrate that. For instance, I buy a printed copy of a patent for 
*25 cents. I want to have it certified for use in a suit It happens 
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to be a volaminous one. After they have put on the certificate which 
is a blank form, and the seal, the price amonnts to over $30; and the 
Commissioner says, <^ Under the law, I cannot help it; I must charge 
you ten cents per folio.'' That provision of the law is a mere oversight, 
andthe suggestion of amendment comes from the Commissioner. He, 
however, I believe, has a little amendment which he wants made to 
that section ; but that he will point out himself, and I will not take your 
time. 

The next is section 18. 

Senator Morgan. Before going any further, can you state what are 
the present charges under section 111 

Mr. Dodge. There never have been any under our law. It is an en- 
tirely now idea introduced into the system. 

Senator Morgan. The entire section is new, then f 

Mr. Dodge. Tes, sir ; it is entirely new. That did not originate with 
us ; but I wanted to call attention to these facts, because we are all 
interested in making the bill perfect 

As the law stands to-day, you will find a man who fails to prosecute 
his application in the office for two years after any action had on it, 
forfeits his application ; but he may come in and file a new one at any 
time. The party who has had his patent allowed, and has let six 
months go by without paying the final fee, forfeits his application, and 
if he neglects for two years to renew his application, he is cut off entirely 
from ever having a patent for it. So that the man who has an invention 
which the office says is patentable is placed on a worse footing than the 
man to whom the office says, " You have no invention.'' 

There are two sections in the original law on this subject, one refer- 
ring to neglect to act on a case rejected, and one to a case where for- 
feiture is incurred by neglect to pay the final fee. We finally came to 
the conclusion to cut off at the end of 6ix months the party who failed 
to pay the fee. One object is to make the parties more attentive and 
not to let these cases lie along, so that the public may know what patents 
are liable to come out. But the opinion of the Commissioner is, and I 
think it is the opinion of the majority of our association, that this pro> 
vision should be changed so as to put the two classes upon precisely the 
same footing and allow them to renew it at the end of two years by 
paying a new fee and filing a new application. That the Commissioner 
will speak himself to you about. 

There are in section 18 some very important provisions. I may say 
that the practice in the office has grown up by accretion, not really by 
any statutory provisions, and they are changed with every new Com- 
missioner. As Commissioner Leggett said, it is, and probably will con- 
tinue to be, a political office. We have averaged ten Commissioners 
since Mr. Lincoln's election, some of whom were lawyers, others were 
not, not even members of the bar, and the result of it is that we have 
all sorts of decisions and all sorts of practice. It is like a clock-pendu- 
lum, here she comes and there she goes, all the time swinging from one 
extreme to the other, until we do not know, as was said, when we go to 
bed at night where we will be when we get up in the morning, so far as 
the decisions and the practice of the Patent Office are concerned. 

When Commissioner Leggett was in, he established the rule that when 
a party paid his final fee, which, under the statute of 1861, was not to be 
done until the patent was issued, he then having complied with all the 
requirements of the statute, his patent should issue ; that it should not 
be stopped by the interference of somebody who came in after that 
time. 

There are about two weeks between the time of the parent of the 
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final fee and the time the patent i8 delivered* That time is occnpiedin 
meparing the drawing and specification, and everything, in the office. 
That time elapses after the party has psMd his final fee, before the pat- 
ent is made up, signed, and sealed. Gommissioner Le^^ett established 
the rule that it ceases to be an application and becomes a patent alter 
the final fee is paid. At present the patent is dated two weeks before 
delivery, and it commences to run, and is actually in operation under 
the law, two weeks before the document is in existence, and before the 
party can get possession of it. 

Kow the office has swung away to the other extreme, and they have 
stopped patents even after they were signed and all made np and ready 
for delivery, after they had commenced to run. We want, if possible^ 
by statute to fix definitely the time when the case ceases to be an appli- 
cation and becomes a patent — a time definite, within which the patent 
shall issue after the party has complied with all the requirements of 
law. Hence we say here, which is new matter, in line 7 : 

*< Every pateut shall issue, bear date, and take effect as of a day cer- 
tain, to be fixed by the Commissioner of Patents, not later than the sec- 
ond calendar week after the payment of the final fee.'' 

What we mean by a day certain to be fixed is this: They have in the 
office what they call an issue day for each week. All patents are dated 
on a certain daip^. That, of course, must be in the discretion of .the Gom- 
missioner, according to the facilities and necessities of the office. Now 
Tuesdays are issue days and Fridays are make-up days. He will proba- 
bly designate Tuesday as the day when the patents will take effect, and 
they are to be delivered on that day ; not delivered two weeks hence and 
liable to be stopped in the mean time. But we go further. Suppose 
that although the man has complied with all the requirements and the 
patent is made up, the Gommissioner ought not to issue patents which 
he knows the courts will hold to be void. Hence we leave it entirely 
under his jurisdiction by the next succeeding words: ^^And until the 
day of issue the application shall be within the jurisdiction of the Com- 
missioner." 

That is done for two reasons : First, they may find a reference which 
they had not found before and which is a perfect answer to it; and if 
they do, they will give that as an answer, and the man will then aban- 
don the case. The Gommissioner should not issue a patent which could 
be of use to no one. There may be a case of fraud brought to the atten- 
tion of the Commissioner of which he is bound to take notice, and in 
that case he ought not to be compelled to issue a patent. But we go on 
with this proviso restoring the rule as practiced by Mr. Leggett: 

^^Frovidedj That no application on which the final fee has been paid, 
after notice of allowance, shall be withheld from issue because of inter- 
ference with any application filed subsequent to the payment of the final 
fee, as aforesaid." 

It leaves it in his jurisdiction for all other purposes. That party may 
have his interference after the patent has issued, if he wants. The ideia 
is to make these parties hurry up; not to let them lay back four, five^ 
and six months, or a year or two years, and then come in and stop a 
more energetic party who has been industrious in trying to get his 
patent. 

I want also to add one word in reference to what my friend said about 
section 19, and that is as to having our patents terminate by the expi- 
ration of foreign patents. There is one fact not generally understood, 
and that is, that we cannot have a valid patent abroad after the patent 
has been taken out here. 1 have within the last month received word 
lirom England that the English patent office has held that the introduo- 
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tion of one of our printed specificatioDS there is a bar to the ioveotor 
himaelf from taking a patent there sabsequently, becaose the invention 
is tbds pnblished within the kingdom. 

In the second place, we cannot have a valid patent at all in France 
if the thing is made poblic in any way or anywhere previous to the filing 
of the application there. Therefore, generally, when a party comes to 
ns and says, ^'I have an invention which I want patented here, and also 
in England, France, and Belginm " (those being the three principal coon- 
teies in which inventors take out foreign patents, because those are the 
great manufacturing countries of Europe), our practice is to file an appli- 
cation here and let it lie until we send over there and Ale an application, 
and as soon as we know that the application is filed there we have the 
patettt issued here. Then the American patent will take date before tbe 
foreign patent and will not lose that three years ; but here is the trouble : 
Under these foreign systems they have no examination, but the grant of 
patents is a matter of course, and the patent will is^ae in so many days 
or weeks from the time the papers are filed, whether the inventor wants 
it to issue or not Consequently the inveotor has no control over the 
patent after it is filed in the office. 

Here it is not so. We are liable to all sorts of delays^ and are kept 
waiting for one or two years by references and appeals or by an inter- 
ference, but in the mean time the foreign patents have gone out in 
advance, when we did not mean to have them go out in advance, and 
thus against the party's desire and intention he is deprived of three 
years of his American patent. That is one reason why we propose to 
change that section. 

Section 20 is substantially the same as the law is now, making all 
rejected applications which lie for more than two years without any 
action forfeit. I think there are only one or two changes in the section, 
and they are not of any consequence. 

The last section, section 24, is one of the most important, relating to 
reissues. 

Senator Morgan. Is not two years a very long time to allow the appli- 
cation to be completed! 

Mr. Dodge. Two years was adopted simply because that had been 
adopted under the act of 1861, and applied in various conditions all the 
way through. Under the law now the party is required to complete his 
application within two years. That was done for this reason : Before 
the act of 1861, parties woald file their specification and drawing in the 
office and not pay their fee. It served as a perpetual caveat without 
paying anything for it, and the office became cumbered with applica- 
tions of that kind. Hence they said, ^* You shall complete your applica- 
tion in two years or we will cut you off"; and so when the act was before 
Congress in 1870, and discussed at great length, they concluded to apply 
it all the way through. 

Senator Wadleigh. Has there been any difficulty or inconvenience 
under the act of 1870 on account of the two years' rule ! 

Mr. Dodge. Ko, sir. 

{Senator Wadleigh. It has worked well f 

Mr. Dodge. It has worked well, and we found no difficulty, except in 
the revision of the statutes ; they changed the language of the statute 
in such a way as to put the man whose patent was allowed in a worse 
condition than the man whose patent was rejected. In one case it made 
him abandon his application, and in the other it made him forfeit his 
invention. We want to put them both on the same footing. 

Section 24, amending section 4904 of the Revised Statutes, relates to 
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reissues, and that is a very important section ; because, as I said before, 
the great difficulties and the prejudices that exist to-day among oar 
granger friends and those opposed to patents generally, have arisen under 
abuses of the provisions of the statute relating to reissues, which 
abuses grow rather out of the maladministration of the law or the failure 
to properly administer it in the Patent Office. But there are certain 
things that can be cured by statute. We have followed as near as 
possible the original phraseology of the statute which has been in exist- 
ence since 1836, with the exception of the proviso which comes in in 
Hne 15: 

^^Providedj Tbat after the final decision between the parties to an 
interference, the application of the successful party shall not be put into 
interference with any application filed subsequent to the closing of the 
testimony taken on behalf of the successful party in the interference so 
decided ; but the patent shall Issue to the successful contestant, and 
then, if desired by the subsequent applicant or applicants, an inter- 
ference may be had with said patent" 

That relates to original applications. Then there is another proviso, 
which is new, commencing in line 23. The first proviso relates to ordi- 
nary interference upon new applications. This proviso relates to an 
interference where a man comes back to reissue his patent : 

^^ And provided further J That in the case of reissues no interferente 
shall be declared with any patent of later date than that sought to be 
reissued, except when the original application for such subsequent pat- 
ent is shown by the office-records to have been of prior date to the appli- 
cation of the patent sought to be reissued, nor with any application for 
a patent filed subsequent to the date of the patent sought to be reissued ; 
but, if desired by such subsequent applicant or patentee, on an applica- 
tion for reissue, an interference may be had with the reissued patent 
after the same shall have been issued." 

What we have sought to do there is to correct two most outrageous 
practices that have grown up in the office. It originated in this way : 
A party comes in and makes an application for a patent. After his 
case is allowed (and perhaps ho may have been there a year or a year 
and a half) another party comes along and makes application for the 
same invention. They are put into interference, and it will take from 
six to twelve months to get through that interference, and it is very 
expensive. 

After it is all done and the case has been decided by the examiner of 
interferences, the unsuccessful party appeals to the board of examiners. 
They set a time for the hearing, ancl after they have decided, there is a 
limit of appeal given of thirty days, and just before that time the unsuc- 
cessful party will appeal again to the Commissioner, and in that way he 
may keep this party tied up a long time after the original interference is 
decided. Then, just as the patent is about to issue, this unsuccessful 
party, perhaps, if a manufacturer, gets one of his workmen to come in 
and make another application for the same thing, which will again put 
the inventor in an interference, and then he has got to fight all over the 
ground again and his patent is tied up just as before. 

After waiting until the last day, and when he has gone through all 
the stages, in comes a third applicant, and he will be put into interter- 
ence. In that way cases have been tied up there until the unsuccessful 
party, who knew he could not get a patent and did not expect to get a 
patent. but wanted to keep the inventor out of his patent until he could 
supply the market, has done thatj and when the market has l>een 



Digitized by 



Google 



SEC. 24. 85 

wholly supplied for the next ten years the patent will issue; so that, if 
the party gets a patent nltimately, it is of little or no ase to him. 

The Commissioner says that is a most gross ontrage, but that under 
the present law he has no power to prevent it. He cannot compel par- 
ties to give security for costs nor prevent this outrage against appli- 
cants. 

Senator Wableigh. He woi^ld have an action on the case at common 
law against him, I suppose. 

Mr. Dodge. I am stating now jast an actual fact. Take these street- 
cars here ; this sliding car-door. Stephenson, the manufacturer, of New 
York, is the one who manufactured it. He supplied it to nearly all the 
street-railroads in the United States, keeping the inventor out of his 
patent three years, filing unsuccessful applications, one after another. 
By these means a wealthy man can ruin a poor inventor, who cannot 
afford to employ a man to travel around the country to take testimony 
at an expense of twenty-five dollars a day, while the wealthy man lias 
plenty ot means at command and can do it. Now we want to stop that 
abuse. 

The reason for making a distinction between applications for original 
patents and for reissues is this : that where a man has his patent and 
be is tied up in the ofiice by an interference on application for a reissue, 
it takes so much out of the life of the patent, nor can he bring suit or 
bold them responsible as infringers or collect damages from thoseinfring- 
ing in the mean time. 

A case in point will illustrate that. There was a patent taken out a 
few years ago on a certain stove-board. Is consisted simply of a sheet 
of zinc spun over the edge of a wooden frame or body in such a way as 
to hold the wooden parts in and allow them to expand and shrink freely 
without wrinkling the metal at all, there being no screws or nails in the 
wood. It was held entirely by the zinc being spun over the edge of it. 
That patent was taken out by Mr. Westlake, of Chicago. We secured 
the patent for him. He first had a party to manufacture under it for 
two years. They went into the manufacture very largely, fitting up a 
shop for it; one of those brass* manufacturing companies in Chicago. 
They put out, prior to the Chicago fire, about sixty thousand of those, 
which they retailed at two dollars or two dollars and a half apiece. 
After the fire, in about six months, they got started again. 

They brought suit against a party who commenced to make the same 
thing in Chicago, and Judge Drummond held, or intimated rather, that, 
while they had a good invention, the patent did not cover it. They 
then dropped that suit and came to the office for a reissue of the patent; ; 
and after it was allowed, and just as it was ready to issue, in came an- 
other applicant irom the same place claiming the same thing. Our case 
was stopped and tied up with an interference for eighteen months, and 
the attorney on the other side boasted that they were then filling one 
order for ten thousand of the articles, for which we never could get any 
damages, of course. 

All of this came up in testimony, and it turned out ultimately that 
this party did not expect to get a patent, that that was not his object, 
but that the object was to fiood the market and put the money in his 
pocket ; and he admitted afterward on the stand, in that very case, that 
he hfid knowledge of the existence of our patent for more than two years 
before he filed his application, which, under the statute itself, was a bar 
to the, grant of a patent to him. That Is the reason for that provision 
there. 

I believe, gentlemen, I have said all I desire to say. 
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ARGUMENT OF G. H. CHRISTY. 

Mr. Christy. Mr. Cliairman and geDtlemen of the committee, I desire 
to call attention to a few verbal alterations which I think should be 
made in the bill, and also comment on one or two points connected 
with the general policy of the law. And, first, I will refer to section 1 
of the Senate bill, which relates to the matter of limitation. I think 
the limitation is wise. The only question is as to the time. My own im- 
pression is that fonr years is a little too short I think that it should 
be five or six years. That, however, is purely a matter of discretion or 
judgment. Some limitation is wise. In the act of July 8, 1870, it was 
made six years from the expiration of the patent, and that provision 
continued in force until the Revised Statutes went into operation, and 
for some reason or other that provision was left out. This provision 
makes it four years prior to the date of bringing the suit. As this is 
rather an experiment in the way of legislation, I think it should be made 
as broad as possible, and five or six years should be allowed. 

Passing to the second section, my friend, brother Livermore, referred 
to some alterations which he desired to have made in the first four or 
five lines. I have an amendment to suggest in the same Hues and for 
substantially the same purpose, and I will call the attention of the com- 
mittee to the language in order to get at my meaning : 

" In all cases where the patentee has elected to license other persons 
generally to use his invention in like manner to that in which it was 
used by the defendant.^ 

There is one case in which a license-fee is to be the measure of dam- 
ages. Kow, then, it provides another case : 

" Or where it appears to the court or jury that, from the nature of the 
invention, it is for the interest of the patentee that other persons gen- 
erally,'' &c. 

Thus there are two provisos. One is, when the patentee has fixed a 
license-fee himself; the second is, when it shall appear for the interest 
of the patentee, based on the nature of the invention. I will take, for 
illustration, the Pullman car. Suppose Pullman to be the first inventor 
of that ; it is obvious that it was optional with him to resort to one of 
two ways to use the invention : either to sell licenses to the roads to 
build their own cars, involving his improvements, in which case he woald 
have fixed a license-fee, or to do, secondly, as he has done — build the 
cars himself, and run them on the roads. The bill here, in reference to 
such a matter, makes the nature of the invention the sole test, whereas 
it should be the nature of the invention and the manner in which the 
patentee has chosen to work the invention. 

Following down, in line 13 in the same page, the word "same" 
occurs. I should like to ask the committee to strike that out and insert 
the word "damages.'' The word "same" may refer to one of three 
things — the license which is specified in line 9 : " If a license-fee has 
already been established by a reasonable number of transactions of a 
character applicable to the case at bar, that shall be adopted as the 
measure of said damages ; but if not, then the court or jury shall deter- 
mine the same." 

The word " same " may relate to " liceuBe^^ which is the subject of the 
preceding sentence ; it may refer to " measure," in the line preceding ; 
or it* may refer to " damages." Now, when, in shaping the law, am- 
biguity can possibly be avoided, I submit it had better be done. I sap- 
pose the intention was to mean damages. 



Digitized by 



Google 



SEC. 2: DAMAGES AND PROFITS. 87 

Mr. Raymond. It means license. 

Mr. Ghbistt. I had two Boston lawyers last night to help me in get- 
ting at the meaning of that section, and they said that this word meant 
^^ damages" ; here is a Chicago lawyer who says it means ^^license.'^ If 
yon go into conrt on that language, how are you going to construe it f 
If it means << license" — and that is what I understood it to mean when I 
first read it— I am opposed to the whole section. If it means '' dam- 
ages," I hare no particular objection to it ] but there is an ambiguity 
which arises right on the face of the paper. 

Senator Wadlbioh. It has to be read with a view to what you in- 
tended to effect. The court and jury are to determine what f The case 
is brought to recover damages ; they are to determine, then, the dam- 
ages that the case is brought to recover. 

Mr. Christy. That is the construction I want to have given to it. 

Senator Wadleioh. I do not think the com ts will find any difficulty 
about it. 

Mr. Christy. Very well, if the committee are satisfied. 

On page 3, in lines 30, 31, 32, and 33, there is this proviso : ** Provided^ 
That the provisions of this section shall not apply in any case in which 
a decree lor an account or assessment of damages has, at the date of 
the passage of this act, already been pronounced." 

I heartily approve of the correction suggested, I think, by Senator 
Morgan, and advocated by brother Walker, of the Chicago bar, to make 
iti^ead: 'VProt^^d, That the provisions of this section shall not apply 
in any case in which a right of action has already accrued." 

I never examined the question, but T think brother Walker's position 
there is the correct one, that legislation cannot affect the right of par- 
ties to damages which have already accrued. I think that alteration 
there would be a wise one. 

Senator Wadleigh. Let uie ask you, on that point, is not the legis- 
lature to prescribe the mode in which the damages shall be arrived atf 

Mr. Christy. I will say to the committee that I have not specially 
examined that sulnect, and am not prepared to give a legal opinion 
npon that point. I only say my impression is that Mr. Walker's posi- 
tion is correct I would not undertake to go into a discussion without 
first making a careful examination of the subject. 

Mr. Walker. 1 have given a great deal of study to that question, 
and it is not a question of the mode of arriving at the damages at all. 
There are now two separate recoveries, one of profits on the theory of 
trusteeship, the other of damages by the parties in an action on the 
case, they having no philosophical or legislative connection with each 
other whatever; and when yon have abolished profits you have not 
changed the mode of arriving at damages, because profits are not dam- 
ages any more than a horse is a mule. They are not connected in such 
a way as that^ and when yon have abolished the recovery of profits yon 
have simply abolished the recovery of something that the law now 
gives us. 

Senator Wadleigh. My idea would be this: that when any procedure, 
either at law or in equity, is brought by a patentee to recover for an 
infringement of his right, what he gets is the damages for that inMnge- 
ment, not in the common-law sense of the word, but really damages 
arrived at in the one case by process of law, and in the other case by 
proceedings in equity. 

Mr. Walker. Are you using "damages" in the sense of "compen- 
sation'' now I 

Senator Wadleigh. ISot at all. 
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Mr. Smith. The Supreme Goart once used language almost^ to that 
effect 

Senator Wadleigh. I speak generally, of coarse, withont any refer- 
ence to a particular case. ^ ' 

Mr. Walker. In two cases in the Supreme Court, one in which the 
opinion was delivered by Justice Clifford in 1876, and the other in which 
the opinion was delivered by Justice Miller in 1875, they expressly 
stated the philosophy of the two recoveries, and clearly indicated that 
the two recoveries have no connection whatever, and that the recovery 
of profits in equity is not a recovery of damages in any sense. 

Senator Wadleiqh. I understand perfectly well it is not in one 
sense. 

Senator MoRaAN. Is not the real distinction this: whether damages 
that arise under the common law for any injury done to the person or 
for compensation, whether compensatory or punitive, are damages that 
belong rightfully to the party as property ? 

Mr. Walker. Exactly. 

Senator Morgan. Damages given by statute, as I understand, are 
always under the control of the legislature, and by a repeal or modifi- 
cation of the statute you can always strike out damages without doing 
harm to the party at all. 

Mr. Walker. But this recovery arises wholly on common-law prin- 
ciples and never belongs to the legislature at all. 

Senator Wadleigh. They take the ground that inasmuch as the de- 
fendant has used or held the property of the plaiutifi', therefore he must 
account to the plaintiff for whatever profits he may have received from 
the property. 

Mr. Walker. Under the doctrine that he is a trustee. 

Senator Wadleigh. Yes; under the common-law or equity doctrine. 

Mr. Walker. Of trusteeship. 

Senator Wadleigh. He is trustee of the plaintiff. 

Mr. Walker. And without any regard to the damages. 

Senator Wadleigh. I understand that perfectly well, but that is sim- 
ply one way of giving the plaintiff' compensation against a wrongdoer. 

Mr. Walker. If you will take pains to read the latest decision of 
the Supreme Court, they say that is not compensation. 

Senator Wadleigh. Well, what is itt 

Mr. Walker. It is not compensation for the injury he has received 
at all. It proceeds on the theory that the infringer has taken the prop- 
erty of another man and made money out of it, and that the money 
according to natural principles belongs to the man that owns the prop- 
erty, and they subject it to a trust and make him a constructive trustee, 
and he has to pay it over without any regard to any question of com- 
pensation, and without any regard to any question of damages. 

Senator Wadleigh. I understand that perfectly well. 

Mr. Christy. I wish to refer to one or two points which have arisen 
in the discussion already, but I do not propose to review very much of 
what has been said. As I understand this cotton-worm case (although 
I have not examined the patent), as stated by Senator Morgan, some- 
body has a patent on a mixture of Paris green and flour. I apprehend, 
so far as this second section has any bearing on a case of that kind, it 
simply amounts to this, that that man has a patent on the mixture, and 
when he makes and sells the mixture his right under his patent has 
expired, and that property then, when sold, goes into the common mass 
of property, and he has no claim in reference to any utility which may 
arise out of the application of it from the products of the soil, any more 
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than a physician selliDg a patent medicine has a ri^ht to the profit which 
may result from the benefit of the medicine to the human system, or 
any more than in the case of a patent (if such a thing should be in the 
ititnre) for regulating the weather by arranging the orderly succession 
of storm and sunshine, any more than the patentee of a method of se- 
curing that result could claim, that be is entitled to all the benefits flow- 
ing firom the operation of nature's laws the action of which is so pre- 
arranged. In this case of the cotton- worm I say that the infringer of 
the patent is liable to the extent of making that mixture ; that up to 
that point he is liable. He is liable purely for the profits on the mixture, 
the profits which the patentee would have reaped if he himself had 
made the mixture and sold it; but as to giving him the profits on the 
entire crop, it is certainly going further than any courts yet have gone 
with the doctrine of consequential damages, to say that if by virtue of 
a good season, a favorable sun, or a favorable climate, the cotton crop 
has turned out well after you have killed the worms, therefore the man 
who patented the mixture which killed the worms should himself have 
all the benefit flowing from such favorable season. There is, I appre- 
hend, no danger of the courts going to that extent. 

Now, in reference to the point upon which my brother Smith has 
spoken at considerable length, as to holding an infringer as a trustee, 
even though the money which the courts charge him with has never 
actually come into his possession, it looks like a hard doctrine in the 
way the Supreme Gourt laid it down, at first sight, but the question 
arises in this class of cases: An infringer will adopt a patented device; 
he will put it on a machine (and I am speaking from experience, for I 
have had to deal with such cases); he will sell that machine at so low a 
price that no profits can by any possibility come into his possession. 
Now, then, because he has not only infringed, but also, by his own vol- 
untary act, has put himself in a position where he cannot pay money 
because it is not actually in his possession, therefore he must go scot- 
free ; I say that is an extremely absurd law, and I take it that that is 
substantially the doctrine condemned in the case he referred to. 

Mr. Smith. I did not suppose the party ought not to be liable in 
damages. My objection was to the absurdity of an application on the 
theory of profits when a man had no profits. 

Mr. Ghbistt. When a man conducts a tortious business (for an in- 
fringement i» a tort) in such a manner that he not only sinks his own 
property, but sinks the property which he ought to have acquired as 
the result of the tort, I say it is no injustice to hold him accountable for 
the money which he ought to have made had he conducted his business 
properly, and that he should be held accountable to the patentee for 
that money. 

Passing now to section 5, that is this reissue section. With the per- 
mission of the committee I desire to consider that section along with 
section 21, which my brother Whitman commented on, in reference to 
applications for reissue being sworn to by the assignee. I will state 
generally, because it is the foundation of the conclusions I want to 
reach, it was found as a matter of history that along about 1864 and 
down to 1869, when the law was such that any party desiring to do so 
could go and buy up an old patent, educe from it in some manner or 
other, by some mental operation of his own, some invention which 
woald cover somebody else's manufacture, that such an assignee could 
resort to this privilege of reissue, making oath that he verily believed 
that John Smith was the inventor of what he himself imagined the in- 
vention to have been. He goes into the Patent Office and gets a patent 
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aooordinglj. The Patent Office at that time had drifted very &r in 
that direction^ allowing assignees to come in and make claims, frandn- 
lent on their fttce, anjueft to the public, which did not oonstitate a part 
of the invention as originally patented. I can give an illnstration of 
that. In a snlt bronght by the The PuUman Company v. The Woodruff 
Compa/ny^ which I had the honor in part to defend, the suit was based 
on a reissued patent to T. T. Woodruff. The reissue was taken out by 
an assignee. In that suit I got an affidavit from T. T. Woodruff, the 
inventor and original patentee, that, in his own opinion, he was not the 
inventor of claims 1, 2, and 3, 1 think, of the reissued patent. There is 
just the evil wbich arose at that time. That patent was reissued in 
1869, 1 believe. . Kow, then, the law of 1870 was passed which corrected 
that defect, or that evil, rather, by closing up the doors in part, or the 
^cility with which reissued patents could be obtained, and, amongother 
things, it required that the corrected specification, the specification on 
which the reissue was to be based, must be sworn toby theinventor if he 
was alive. We have lived since that time under that law. I am not aware 
m my own practice of any serious difficulties arising under it, but this 
section now is drawn for the purpose of reopening that door and letting 
in again the very evils which the act of July 8, 1870, was designed to 
correct. I am most strenuously opposed to doing that. My brother 
Whitman, I think, says he does not know how that provision of the law 
got in there. The fact is, that law was drawn under the supervision, I 
think, of the late Hon. S. S. Fisher, known to you all ; the late Hon. Mr. 
Jenokes, of Rhode Island, then chairman of the House committee ; Mr. 
Bakewell, of Pittsburgh, and I do not know how many others. It was 
revised by them time and again and carefully prepared, and prepared, 
among other things, for the express purpose of stopping this fraudulent 
reissue business which w€ts almost, in one sense, 8iH[>ping the foundation 
of our patent system ; and to-day the outrageous character of some of 
the reissues is one of the most serious causes of complaint against our 
patent system in this country. In my opinion the true policy of the 
law now is, instead of reopening those doors and making these fraudn- 
lent reissue cases possible again, to shut them a little tighter, and, per- 
haps, as brother Livermore suggested, strike off the model part of it. 

Now, then, giving as I think the true history of thjd way in which 
these amendments came into the law of 1870, that they were made to 
correct a then existing evil, I think that it is not the best thing to be 
done at the present stage of litigation to strike out the alterations then 
made and restore the law as it was and let those evils come in again. 

I am not satisfied with lines 10, 11, and 12 of this section 5 which 
relates to this reissue question ; but at the same time I do not know 
iiow to make it any better, unless you abolish the whole model system, 
which I am inclined to think would be a good plan, and require the 
drawings to be made to a scale, or require reduced working-drawings, 
and then* there could be no mistake in what you mean. One of Uie 
difficulties is this, and the necessity of models arises from this fact, that 
drawings are frequently made by unskillful draughtsmen ; hence they 
are often crude in their character, and it is difficult sometimes to make, 
out in complicated devices just exactly what the drawing was intended 
to show. Members of the committee will understand that when a paper 
is drawn by a lawyer you can know what it means ; but if it is drawn 
by a man unfamiliar ivith legal terms you sometimes find it difficult to 
understand what it means. In the same way a drawing made by a pro- 
fessional draughtsman can generally be understood by those skilled in 
the art, while with a drawing made by a man unskilled in making draw- 
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logs it is sometimes difficult to tell what the drawing means. When 
we have that class of drawings to deal with it is exceedingly important 
to refer to the model in order to correct some defect in the drawing on 
account of the nnskillfulness of the man who made it I think the best 
way to remedy the evil is to abolish the model system altogether, and 
require drawings to be made to a scale accurate in all their parts, or 
reduced working-drawings, which amounts to the same thing; and theii 
there will be no difficulty in telling what the invention means, because 
it can only mean one thing, and it is more accurate in that respect than 
the English language itself. 

Section 5 provides that *Hhe Commissioner shall, on the surrender 
of such patent, and the payment of the duty required by law, cause a 
new patent for the same invention," &c. The law as it is drawn now, 
as I understand it, provides for determining whether the invention in 
the reissue is the same as that in the original, by a comparison of the 
two documents, and that the reissue must be based on the original 
patent This section, however, provides that you can base the reissue 
on the model or the drawings, or the original specification or its amend- 
ments. It is ^opening the door very wide to say you may correct by 
reference to the original model or original drawing or original amend- 
ments; and I say in that respect as tbis section is drawn it is open to 
greater objection than the law of 1839, which was amended by the act . 
of July 8, 1870. While I am opposed to this section, I am free to say I 
do not know how to make it any better, unless it is by striking out the 
model system altogether. 

Paseingon, if the committee please, to section 8: In the patent law 
there is one remedy by which the x>atentee may sue the infringer, either 
at law or in equity. This bill provides tor three other and distinct reme- 
dies. First, the infringer may file a bill against the patentee for the 
repeal of the patent, and it is a wise provision; I have no objection to 
it. Secondly, he may, if he so desires, take a rule on the patentee in 
case he is threatening, &c., to compel the patentee to bring a suit and 
test the infringement. Now, there is a third remedy (just as if two 
remedies for an infringer were not enough), that the infringer may file 
a bill for the purpose of perpetuating testimony. I submit that it is 
unr^isonable to provide three remedies as against one form of wrong, 
and particularly I object to the remedy of perpetuating testimony. I 
have, I think, a perfectly good objection to it, and that is, it is a legal 
proceeding unnecessary, because there are two other remedies to be 
used instead of it, and it is highly objectionable, ftt)m the fact that it is 
not followed by any adjudication. Testimony is to be taken and filed in 
court; a copy, I suppose, is to be sent to the Patent Office, and there it 
stands on the record. The parties are subjected to a long job of taking 
testimony, or a short one, as the case may be, and to the expense of it, 
and so far as determining their rights is concerned they are not one 
inch farther forward then when they started. As to going through , 
litigation without an adjudication and without deciding something, it 
strikes me that it is contrary to the policy of our laws. Hence, section 
8, 1 think, had a great deal better be stricken out. 

Senator Wadleioh. Would not the same objection that you make 
apply to taking testimony in perpeiutxm in any case at common law or 
in equity! 

Mr. Ohbisty. It would, provided you had these other remedies. I 
understand that in common-law cases, &c., the party accused, who 
Bt^ndd in the position of a defendant, is unable to compel the plaintiff 
to bring suit. Now, this act provides that the defendant may compel 
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the plaiutiff to brmg suit on his patent, or be may file a bill to 'rei)6al 
the patent. 

Mr. Smith. Only in certain cases. 

Mr. Christy. I say under certain circumstances. My point is this : 
that those two provisions give the infringer enough remedy for any 
wrong that he may be supposed to snfil'er under it, and it is wholly un- 
necessary and contrary to the policy of the law, after giving him remedy 
enough, to superadd another which is not going to do anybody any 
good. 

Mr. LiVERMORE. Would you deprive the patentee of the right of per- 
petuating testimony 1 

Mr. Christy. I think he can do that now. 

Mr. Smith. He may want to preserve the evidence of his own inven- 
tion, or he may want to preserve the evidence of something he may sup- 
pose will be of use to him. 

Mr. Christy. I think he can do that now under an ordinary bill to 
perpetuate testimony, and as to making an additional provision to give 
the infringer another remedy when one is enough and the bill gives him 
two others, I think it wholly unnecessary. I think, under the Revised 
Statutes as they stand now, the ordinary remedy by bill to perpetuate 
testimony will give the patentee all the remedy he wants. However, 
that is only a matter of judgment, and I will pass along. 

I have been requested by brother Hatch, of Cincinnati, to suggest an 
amendment on page 8 of the Senate bill, in line 47. The committee will 
notice the proviso : 

<< Provided^ That no depositions taken under this section shall be used 
except as against persons who were parties to such proceeding, or those 
claiming under tbem,'' &c. 

It is to insert after the word " proceeding ^ the words *' and were 
served personally with notice." They might be made parties by virtue 
of an advertisement under a rule of court, or something of that kind. 
Testimony should not be used against any parties except such as were 
served with personal notice. If the section is adopted at all, that 
amendment, it strikes me, should be inserted. 

At this point I will reply to some suggestions made by brother Whit- 
man in reference to the relationship of American and foreign patents. 
I want to give a little bit of history here, and I think it will throw some 
light on the matter. Along in 1869 and in 1870, perhaps, when Mr. Fisher 
was Commissioner of Patents, the patents under which the Bessemer 
process of making steel has been conducted in this country, some of 
them at least, expired. The Mushet patent, and perhaps some of the 
first Bessemer patents, and one or two others, expired. The Bessemer- 
steel business was largely conducted in this country, and with great 
profit to the English patentees. They came here, under our law as it 
stood then, and made applications for extensions for the additional term 
of seven years. Mr. Commissioner Fisher, in examining the case, found, 
' as a matter of fact, that the English patents for the same inventions 
had expire^], and decided that it was contrary to the policy of our law 
to grant to a foreigner an extension for an invention in this country when 
the nation from which he came enjoyed the right to do the thing which 
it was sought to be protected here. In other words, the English could 
make Bessemer steel with impunity and without a tax; and he held that 
it was wrong to tax the Bessemer-steel interest in this country with a 
tribute to the English patentees, under the circumstances. That illus- 
trates exactly the difficulty met with in this class of cases. The law, I 
"suppose, as originally drawn, was only intended to apply to a foreign 
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patentee; bat, through an inaecaracy in drawing it^ it was made to 
apply also to American inventors. I should like the oommittee to con- 
sider the propriety of adding an amendment to section 19, so as to limit 
it to foreign inventors, those not citizens of the United States. I nnder- 
stand oar law discriminates now as against all patentees holding patents 
in foreign countries; be they foreigners or Americans. I propose now to 
amend the bill in such a way as that it shall discriminate as against all 
foreign patentees taking patents in this country only. 

Mr. DoBGB. Provided the foreign patents are taken first. 

Mr. Ohbisty. Yes. Of coarse I cannot state all the conditions. 1 
propose to add this, and I have noted it in my copy: <<But if such per- 
son" (that is, the patentee under such circumstances) ^' is not a citizen 
of the United States, his patent shall be so limited as to expire at the 
'same time with the foreign patent ; or if there be more than one, at the 
same time with the one having the shortest term; but in no case for 
more than seventeen years." 

I think the committee will find the decision of Mr. Commissioner 
Fisher in the Mnshet case based on good grounds. These cases are pub- 
lished in the Decisions of the Commissioner, and I think the Mushet case 
is the one most fully discussed. I think the committee will agree with 
Mr. Commissioner Fisher that it is contrary to the policy of our law to 
grant protection in this country for inventions after the patents for the 
same inventions have expired over there. Take this Bessemer steel in- 
terest. After the foreign patents had expired, if they were still in force 
here our American manufacturers would be working at a disadvantage; 
they would have to pay royalty to the English patentee when the Eng- 
lish manufacturing public could manufacture Bessemer steel royalty free, 
because the English patent had expired. 

Mr. Whitman. Suppose the foreigner took out a patent here and did 
not take out a patent there Y 

Mr. Ghbistt. I shonld say, as is commonly said, that that is not a 
supposable case. My knowledge of foreigners leads me to believe — and 
I have considerable knowledge of them— that they consider that their 
country is a little better than any other country on earth — and perhaps 
we do Dot differ with them in that respect — and that no case was ever 
known where a foreign patentee took out a patent in this country before 
he took it out in his own. 

With thanks to the committee for their attention, I have nothing 
farther to offer. 



ARGUMENT OP H. D. HYDE. 

Mr. Hyde. Mr. Chairman and gentlemen of the committee, I have but 
a few words to say. I am here representing the Shoe and Leather As- 
sociation of Boston. 

As yon have already seen, most of the gentlemen who have appeared 
before you and advocated this bill, or amendments to it, have spoken 
from the stand-point of the inventor. While the bill is drawn with ref- 
erence to the rights of all parties, the interests of the inventors have 
naturally drawn together here the lawyers who have appeared and pre- 
sented their views. I have been requested to appear here in behalf of 
a very large body in the St^te of Massachusetts who are users and not 
the owners of inventions, and to ask that you may give to them, in the 
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coDfiideratioQ of thlaqoestion, the relief which they feel they are entitled 
to have. 

One of the difficolties which the users of inventions find is where, 
having occasion to nse machinery, purchasing it of reliable parties, they 
find, after it has gone into use, that demapds are made for patents, cov- 
ering some portion of the machine, and they are thus often subjected to 
litigation. It is often impossible for them to know what their rights are 
except through very expensive litigation, in which they have little or no 
interest, and which they certainly never would have incurred or been led 
into bad they known the result that would haive followed. 

There are two sections of this bill which are sought to farmah a 
remedy to that class of people. I suppose the bill that passed the 
House, and to which the attention of this committee was originally 
called, arose from a class of people situated similarly to those whom I 
represent here. The two sections of the bill to which J shall speak, and 
only those, are the first and the eleventh ; that is, to the statute of limi- 
tations and the provision that patents shall expire unless renewal fees 
are paid from time to time. 

The first section is the statute of limitations. That I find incorporated 
in the bill, and I have every reason to believe that the committee will 
report some statute of limitations. I desire to particularly emphasize 
that matter before the committee, and, if you should dilter upon other 
portions of the bill, or if at any stage of it it should be found that the 
Senate or the other branch should differ, I would impi*ess upon you that 
this is a section which should be preserved, and that, if possible, the 
passage of it should be secured. 

I do not come here as representing a section of people who cry oat 
against the patent laws. We t)elieve in them. The industry that I 
represent is the largest to-day that we have in Boston. That industry 
never could have existed without the patent law. We live and prosper 
under its beneficence. On the other hand, we ask to be protected from 
certain evils which we do not believe impair the efficiency of the law, 
but which subject it to certain opposition, and which cause complaints 
to be raised against it which we believe are just. 

All concede, I believe, now, that some statute of limitations as in 
other forms of action should be passed. There has been placed in this 
bill a period of four years. What is the wisest period of any statute of 
limitations it is somewhat difficult to Be^y. It is not upon any abstract 
principle that you can determine any question of limitation. It is that 
period which ui)on the whole shall best preserve the rights of all par- 
ties. Of course if the period be too short you only invite litigation, 
lest men should multiply suits for the mere purpose of preserving their 
rights. If it is too long, the benefit of a statute of limitations is lost. 
Now, what is the wisest limit, what is the best statute of limitations 
under these circumstances for this law, is for the committee to deter- 
mine. Four years have been inserted here. The gentlemen whom I 
represent have discussed this matter a good deal, and they have felt 
that a shorter period should be established, and both favor and urge 
the period of one year. They say that a short period amply protects 
the owners of patents, and that while they innocently infringe and have 
no knowlege of the existence of patents those who own the patents are 
always on the alert to discover infringers, and may always avail them- 
selves of their rights. 

1 call the attention of the committee to it that, out of all the discus- 
sions on this section, they may fix that statute of limitations which shall 
be wisest. 
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Now, pasaiog on to the eleventh BeotioPy tbat also is a seotion very 
imiM>rtaDt. It is incorporated in tbe patent laws of other coantries, 
bat 1 believe in this country it has never heretofore been a portion of 
the patent law. I entirely dissent from what has been said by Mr, 
Dodge, that the fee shoold be a nominal fee; tbe benefit of it is to weed 
00^ inTentions whioh are of no valne, which only live to vex people en- 
gaged in legitimate business. One of the serious difficulties to-day is 
tbat of a patent which hm lain dormant five, ten, or fifteen years, and 
has even expired, being used for the purpose of provoking litigation, t>r 
for tbe purpose of .collecting damages, or for the purpose ot injuring 
in some way a party that may have unwittini^ly used it. If an inveu- 
Ikm has value, if it really comprises anything of worth, the parties are 
peifeotly willing to pay the renewal fee. If it has no value, and if in 
four years it has not be^i pat into any use, or found to have no valae, 
it ought to expire ; or at least, if the man desires to keep it alive, he 
4Hight to be willing to pay a sum as large as is mentioned in this bill. 
In England the fee for a first renewal isi^50 — five times %^hat it is here; 
and for a second renewal it is j&lOO^five times again what it is here. 
Here it is put at $50 and $100. If the invention is valuable, any man 
will be willing to pay tbat sum. If it is worthless, then, it he wants to 
keep alive a worthless patent merely to vex the community, he ought to 
be reqaired to pay as much as that sum. 

I have looked over other portions of the bill presented here, and I 
sincerely hope that the committee will recommend tbe bill as it has 
been presented substantially; but these two sections, as representing 
the users of inventions, not the owners of inventions, I desire espe- 
cially to emphasize before this eommilttee, because I believe when those 
two reoiedies are furnished t^ great outcry against the patent law will 
have been silenced, and those situated as the persons I represent, as 
users who enjoy the benefit and beneficence of law, will still be allowed 
to continae to enjoy those privileges, aud will not be subjected to the 
hardships to which they sometimes have been in the past. 

The committee adjourned until to-morrow at 11 o'clock a. m. 



Saturday, November 17, 1877. 
Tbe committee met at 11 o'clock a. m., pursuant to ac^journment. 

ADDITIONAL ARGUMENT OF W. C. DODGE. 

Mr. DoDGB. With the permission of Mr. Smith, I wish to occupy the 
attention of the committee aboat ten minutes, explanatory of a feature 
stated yesterday about which I said nothing, becaase I did not think 
there would be any opposition to it, which is, to allow the assignee to 
make oath in the case of a reissue. Our friend Mr. Christy, the commit- 
tee will recollect, stated that that provision was put into the law of 
1870, as he understood, to prevent some fraud or to meet cases of that 
kind. In the first place, I happen to have had a good deal to do with 
that act in 1870, and I have here in my hand the original draught of 
tbat bill, as draughted by the late Gommissioner Fisher. 

The Chairman. What is tbe section of the proposed act to which you 
refer ? 
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Mr. Dodge. It is the last clause of ssclioi 21 of the Ijill, which prov 
Tides : 

And in all cases of an application by an assignee for tbe issue of a patent, the speoi' 
fication shall be signed and sworn to by the inventor or discoverer ; and in all cases of 
an application for a reissue of any patent, the application may be made and the cor- 
rected specification sworn to and signed by the owner or owners of the entire interest 
in the patent. 

That was always the law until the aot of 1870. It was then changed 
by some means which no person has discovered. It was not in the 
original dranght, prepated by the late Commissioner Fisher, which I have 
here. [Bxhibiting.] There is the section and there the amendments 
which he proposed. That provision is not among them, as yon will see. 
It was not put in there by the House committee or by the Senate com- 
mittee, and as to its being ultimately passed by the conference commit- 
tee, I inquired of every member of- the conference committee and not 
one of them could tell how it originated or why it was put in. Commis- 
sioner Fisher denounced it from the beginning. He said it would 
simply be the means of enabling the party selling a patent to black- 
mail the assignee; and that we find to be the actual fact. During the 
past year and a half we were applied to by the president of one of our 
large manufacturing concerns to reissue a patent which he had bought. 
We prepared a reissue application, and, under this act, he was obliged 
to go to the original inventor and ask him to make the oath. He refused 
to do so unless he was paid $5,000, and we were obliged to pay him 
$5,000 cash in hand before he would sign the paper. There was no 
process by which he could compel him to do it in the courts. I am 
happy to say that Commissioner Leggett is here to-day, and he will con- 
firm all that I have said upon this subject, for every Commissioner, from 
the time the law was passed to the present, including the present Com- 
missioner, has considered that th at provision was a great hardship in 
the law, and that it ought to be remedied. It was found to work such 
a hardship that at the next session of Congress there was passed an 
explanatory provision, as you will see by the Revised Statutes, defining 
that it does not apply to any patent which was assigned prior to the 
passage of the act. Therefore we have two rules now, a rule applying 
to patents assigned prior to the passage of the act of July, 1870, where 
the assignee who makes the application may make the oath, and in the 
other case, relating to thoqp patents which have been assigned since that 
time, the owner of the interest must go to the original inventor to make 
the oath and sign the specification. 

Yesterday the question was asked what that oath was. I have brought 
here some copies of the rules for the benefit of the Senate committee. 
The oath is simply this : 

State of , County of , 8$ : 

A. B. and C. D., the ahove-named petitioners, being duly sworn (or affirmed), depose 
and say that they verily believe that, by reason of an insufficient specification, the 
aforesaid letters patent granted to £. F. are inoperative; that the said error has arisen 
from inadvertence, accident, or mistake, and without any fraudulent or deceptive inten- 
tion, to the best of their knowledge and belief; that the entire title to said letters 
patent is vested in them, and that they verily believe the said E. F. to be the first and 
original inventor of the invention set forth and claimed in the foregoing amended 
specification ; and that the said £. F. is now deceased. 

A. B. 

C. D. 

You see they are required to swear that he is dead. It works a 
hardship in another way also. It often happens, and we have a case 
in point (which Mr. Bond could te'stify to if he were here), in which a 
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manu^tariDg concern in Chicago own a patent which they boaght of 
the inventor. They fonnd they coald not protect their manafactnre 
under the patent as it stood, and that it was necessary to reissue the 
patent. In looking for the inventor, all they have been able to ascertain 
is that he has gone to Europe. They cannot make oath that he is dead, 
for in fact they know he is not, in all reasonable probability, and at the 
same time they are tied up, and cannot move one step, simply because 
they cannot find the inventor. It has been a constant source of annoy- 
ance and of hardship from the time the act went into operation, and I 
was surprised to hear my friend Christy say yesterday that it was not 
objected to and did not work hardship. So far as I know, the objection 
has been universal, in the office and out of the office, and its change has 
been urged or recommended by every Commissioner from Mr. Fisher 
down to the present occupant. 



ARGUMENT OF M. D. LEGGETT. 

[Es-Commissioner of Patents.] 

Mr. Leggett. Mr. Chairman and gentlemen, it was my desire to be 
present at all the meetings of the committee this week, but duties in 
courts that I could not control have prevented my attendance, and con- 
sequently I do not feel that I ought to occupy your time. I do not 
desire to go over points that have been discussed, and I do not know 
what has been discussed and what has not. I do not believe that it 
would be in ray power to enlighten the committee on the various mat- 
ters so ably presented by the several gentlemen who have already 
spoken. If any member of the committee or any gentleman present 
desires to ask my opinion on any particular point, of course I am very 
willing to give the results of my own observation and experience. 

On the point that has been presented this morning, I will simply say 
that I fully indorse all that Mr. Dodge has said. I see no good what- 
ever in that provision of the law, and it is often made a very onerous tax 
upon the owners of patents; it is made a source of black-mailing to an 
enormous extent. Since I have gone out of the Patent Office some 
three years ago or a little over, I have been engaged exclusively in the 
practice of patent law before the courts. We have found it necessary 
very often to reissue our patents before we caA commence suits on them. 
This is sometimes done for the purpose of disclaiming certain parts of 
an invention. We find that the original patent was too broad ; that the 
claims called for an invention of greater scope than the inventor had a 
right to cover, the consequence being that, if we should bring suit and 
go toto court on our patent, as originally granted, our patent would be 
(Mimted ; and therefore it is necessary in such cases to limit the patent 
1^ bring it down to just what the inventor had a right to have pat- 
1, with the exception of sustaining his^ patent. Before we can 
le a patent, for the purpose of getting it in such perfected condi- 
the original inventor must be found, although he may have no 
ily interest in the patent at all. The inventor has sold his patent, 
iived a full consideration for it, and therefore has no further interest 
in it. Yet, as the law now stands, the inventor must be found and his 
signature obtained to the application for a reissue. In several cases 
that have come up in my practice the assignees of a patent have been 
^obliged to pay a bonus, and a consitlerable bonus, to the inventor. In 
ooe instance I was informed that the bonus was as a high as $5,000, and 
S. Mis. 50 7 
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in no instanco was it less than $50 for this simple matter of the inventor 
giviDg his signature to a reissue application. The law gives him the 
power of bleeding the owner of a patent just to that extent. The pat- 
ent may be utterly worthless unless he will sign his name to the appli- 
cation for a reissue. He has no interest in the patent, directly or indi- 
rectly. He rarely examines the papers. He is not obliged to give the 
matter any attention, and his signature is all that he is asked to give; 
yet he can bleed the assignee to the lull extent of the value of the pat- 
ent, if he so desires. I see, as I said, no earthly good that can grow 
out of the present law, but there is constant evil ; and the evil is sach 
that now 1 often advise my clients, when they take an assignment of a 
patent, to draught a reissue in blank and make the party sign it, and 
that stands sometimes for years before it is filed. 

Senator Chaffee. Why could not the patentee give a power of at- 
torney to the assignee f 

Mr. Lbggett. There, is no provision in the law that will allow him 
to sign an application for a reissue by power of attorney. 

Senator Wadleigh. A power of attorney would be revocable at any 
. time, of course. 

Mr. Leggett. If the patentee should give a power of attorney, he 
could revoke it. The inventor is obliged to subscribe the oath and 
swear to the facts set forth in the application, and that cannot be done by 
power of attorney. There is no provision i n the law by which an at- 
torney can- sign for the applicant. All such signatures have always 
been refused by the office. We have had c ases also where the inventor 
has gone, nobody knows where he is, and it has been utterly impossible 
to find him with all the means that have been used. Yet we have every 
reason to suppose that he is living, and the matter becomes a hardship 
to the assignee, and a very great hardship, as withont the signature of 
the inventor the reissue could not be secured. 

Your honors have given attention enough to this matter to under- 
stand that invalid patents are often granted. The examiners and the 
Oommissioner examine the applications for patents as thoroughly as 
they can with the lights before them, but all they have is the record of 
the Patent Office, the machinery there, and what is represented there 
in regard to the invention. If evidence sufficient to overthrow the 
prima facie case of the applicant is not found within the records of this 
office and is not within (he personal knowledge of any of the officers, 
the Oommissioner must grant the patent. Under the law, he cannot do 
otherwise. The law compels the granting of the patent, provided the 
application complies with the conditions prescribed. Now, when we 
come to enforce our patent, we may discover that a portion of the thing 
patented has been constructed by others prior to the date of the patent. 
That part which has been constructed at such earlier date is not original 
invention of the patentee. We have a clean invention outside of this 
machine. It therefore becomes necessary to reissue a limited patent, so 
as to exclude all claims fcoveriugthe machine which had been manufac- 
tured and used at such prior date; otherwise, should we go into o^nrt, 
our patent must be defeated. 

Senator Morgan. Do you mean that where the patent covers a claim 
that is not lawful, all the other claims which it covers are vitiated by 
tbatfactf 

Mr. Leggett. No, sir; not necessarily that; but there may be a 
single claim in the patent fio broad as to cover clearly a machine that 
had been constructed and used prior to the date of the invention of the* 
patentee, and our patent may be defeated on that very ground. In 
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that case ^ e give up our broad patent and obtain a narrower one, be- 
cause we are not entitled to a broad one. Everything is not found at 
the Patent Office. There has been an effort on the part of the govern- 
ment to get everything there they can, but a great many valuable im- 
provements have never been patented, and, consequently, there is no 
trace of them' in the office. Our mechanics and manufacturers have 
knowledge of such matters, and patentees must restrict their patents 
so as to avoid any conflict with such prior machines. 

Senator Ghapfee. I should like to ask you a question at this point 
in regard to the best manner of issuing a patent, whether upon a model, 
or whether it would not be better to have perfect and complete draw- 
ings made, so as to explain every point that the inventor claims a patent 
for; that is, to use drawings instead of models. Which would be the 
better way, to use the models or to use the drawings? 

Mr. Leggett. I will say that my experience in the four years I was in 
the Patent Office (and I have had some experience before the courts 
prior to that time and since) is, that while originally I thought that 
models were mere traps, curiosities, interesting to the public to look at, 
the more I have given my attention to the matter, the more firmly I am 
of the opinion that they are absolutely necessary for the protection both 
of the community and of patentees. The Patent Office could get along 
better without them than the courts. The examiners in the Patent Office 
are experts in reading drawings. The matter of reading a drawing is an 
art, just as much as the reading of Oerman or French. If you take a 
man not accustomed to the reading of drawings, they are blank pages 
to him. He cannot make the lines of a drawing stand out and portray 
the invention, because he has not been educated to it. We find actually 
in experience that there is not to exceed one in live, at most, and prob- 
ably not 80 large a proportion, of our best judges on the bench who get 
any just conception of a machine by the drawing. 

Senator Chaffee. In a case before a court, an expert could take the 
drawing and make a model for the court. 

Mr. Leggett. That is where the greatest trouble comes in pre- 
cisely. If you would go before the courts and try three or four patent 
suits and have experts and mechanics construct machines to represent 
the drawings, you would find that they would come in with different 
!ind distinct machines to represent the same drawings. They will come 
in with two or three distinct machines, and each expert will swear that 
the model he presents correctly represents the drawing, and the judge 
is in a greater quandary than he would have been if he had never seen 
the machine at all. 

Senator Chaffee. Would not that be the case with the model Itself 
in court ? Would not forty experts come in and give the testimony dif- 
ferently in regard to the same model ? 

Mr. Leggett. I have found no practical difficulty on that point. 
With the help of the drawings and the machine itself I have not yet found 
a case where experts would mislead the judge. We have no judge on 
the bench that I know of who would be troubled in that way. I will 
state the case of one of the clearest legal minds that we have on the 
bench. He is sharp and penetrating, and transacts a vast amount of 
business quickly, readily, and accurately. He is one of our very best 
lawyers. His decisions are n charm to lawyers everywhere, because they 
&re succinct and sharp. I bad the privilege of trying a patent case be- 
fore him. My opponent was one of the best mechanical lawyers in the 
' country, one of our leading patent lawyers. He argued the c^ise Cor two. 
days, and argued it so clearly that, although I went into court thinking 
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I had a perfect case, that could not be wrenched from me, when he got 
through he had made his view of the matter, it seemed to me, so very 
clear to the court that I* felt a little down about it. He did not use a 
model, although there was one setting on his desk. The drawings were 
so plain and clear, that they seemed to show everything, ^e had a large 
drawing before him ; there was a small drawing before the court, and 
another small drawing before himself, while I had one in my hands, these 
drawings representing the machine in question. The court listened. At 
the end of the second day, just before the closing hour, he rested, and 
the court adjourned for me to commence the next morning. I was stop- 
ping at the same hotel where the judge stopped. As I stepped in to sup- 
per he invited me to his table. He said he wanted to see me at his room 
after supper. I went to his room, and then he said to me, '' I have a 
confession to make that I am ashamed of. I have listened two days to 
this case with all the ability that I have. Last night I sat up almost 
all night on it, for I was ashamed that I did not get the thing in my 
head. I must confess that I do not know anything about it, not a bit 
more than I did before one word was said. You will argue for two days, 
and I will uot know anything more about it then." That was his con- 
fession ; and the reason of bis confession was, because the model had 
not been used. I told him that the opposing counsel bad made it so 
vivid and clear that I had been frightened in the presentation of it and 
felt hurt. Said I, "There is no earthly difficulty." Said he, "I will, 
tell you what the difficulty is : I cannot understand the drawing ; they 
are just straight lines on paper. I cannot see any machine on it at all." 
I told him if he would send for the model I would go and look up the 
attorney on the other side. He consented to it. I did so. I sent to 
the court-room and got the model and papers. I looked the attorney 
up and he came in. We spent about half an hour in explaining it to 
the judge, and he said it was just as clear to him as a thing could be. 
I presented my side of the case and submitted my argument in a couple 
of hours the next day, and then went home the next morning and was 
never troubled with any further argument. Some judges do not find 
any difficulty. Judge Chipman will take and read a drawing with 
great vividness ; it stands up and is a machine to him. It was so with 
Judge Woodruff. He would pick up a drawing and read it as he would 
read a printed page ; it was all luminous to him; but those are excep- 
tions; and the only way to avoid confusion and difficulty is to have the 
model itself from the Patent Office, or a certitied copy of it that shall 
be an exact copy. The inventors and the mechanics will attempt to in- 
troduce some slight modification, the party on the other side will make 
a departure the other way, and the drawing may sustain one side or it 
may sustain the other Hide. Experts will swear one way and experts 
will swear the other way, and the judge is confounded, worse ccmfused, 
and knows no more when he has done with the case than when he com- 
menced. 

Senator Chaffee. Then a good mechanic can make a model fi*om a 
good drawing and make it as perfect as the drawing itself T 

Mr. Leggett. He can do it if it is a working-drawing ; but working- 
drawings it would be very expensive to the government to reproduce. 

Senator Chaffee. I was thinking whether it would not be l>etter to 
have these patents issued from such drawings, because the drawings 
could be preserved more securely than the models. 

Mr. Leggett. The government is in the habit of reproducing the 
drawings, and it seems to be necessary for the public that they should 
be reproduced. The great mass of patents require but a single sheet of 
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drawings ; bat if yoa require workiDgdrawings, six or eight sheets 
woald be necessary. Sometimes a single drawing will answer, if yoa 
have a model that represents it. Therefore, it would cost to the gov- 
ernment for every patent that is issued six or eight or ten times what it 
costs now to the government to issue those patents, and it would amount 
to from $75,000 to $100,000 a year probably. That would be a pretty 
expensive laxury, even if it was a luxury, while in fact it would be a 
great hardship to inventors. It is often that the principle in an inven- 
tion is clearly shown in a model, and it is clearly shown in the drawing. 
Were they to get a working-drawing, it must be absolutely reduced to 
practice first, and to reduce it to practice would require an amount of 
expenditure that three-fourths of the inventors could not afford, and the 
consequence would be that the poor inventor would be always shut off. 
He cannot reduce the invention to practice, and must have help to do 
it, and the capitalist will not give him help until he has obtained his 
patent. Capitalists will not invest in experimenting until the patent 
has been granted. They are willing to experiment when they can be 
secure in cose the experiment is successful. Eeducing the machine to 
absolute practice before applying for the patent would become a neces- 
sity, provided you required working-drawings. 

Senator Chaffee. £ should liko tO ask what your idea is about this 
limitation. What would be a proper time, in your judgment ! 

Mr. Leggett. So far as the time is concerned, I approve of the bill 
which has been offered here. I think it is about as nearly correct as 
we can get it. I am not entirely satisfied with this presentation so far 
as the mode of getting at damages is concerned. The second section I 
think, perhaps, will need a little careful consideration. I presume it 
has been discussed already to an extent. I think that there should be 
a pretty broad discretion left to the courts, and that the discretion 
should be broader than it is now. Upon the finding of the master 
the court should have power, I think, to decrease or diminish as the 
justice of the special case would seem to demand. They may now in- 
crease, but when they come in with exorbitant amounts, they have no 
authority to diminish, and I think they should have authority both 
ways in reference to that matter. The measure of damages is very 
hard to fix. It is hard to say that it shall be just this or just that. 
A man may go to work and he may manufacture without a license. I 
may have a patent, and I may license parties here and in different 
parts of the country. Another 'man refuses to take a license from me, 
and goes to work and makes the machine without paying the royalty, 
and defies my patent. He thinks I am too poor to sue, for my license- 
fee is small ; but finally my other licensees refuse to pay royalty; for 
they say if this man can manufacture without paying a license, we will 
not pay either. Therefore, I find myself driven to the absolute neces- 
sity of commencing suit against this infringer in order to collect my 
licenses from the other licensees; for they will not pay a license if 
he who defies my patent goes into the market and puts the article 
into trade without paying the tax. He can compete with the licensees 
and undersell them in the market. If all I can be permitted to re- 
cover from him is simply the ordinary license-fee which I am getting 
from willing licensees, I have wasted all the money in enforcing a sin- 
gle right that years have given roe in the licenses of the others. It 
may be a small matter, but the court ought to have discretion in a case 
of that kind to compensate me for the expense I have been put to in 
order to enforce a right that the infringer determined not to respect 
until the court should enforce it. We have it in all other interests, and ' 
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the courts can compensate us to some exteut further than just to meas- 
ure the damage. This section seems to measure the damage by the 
license-fee. I do not think you should make that the determination of 
the whole thing, with no power to increase or decrease the measure of 
damages. 

Mr. Smith. The last section remedies that. 

Mr. Leggett. That applies to cases where there is no license-fee, I 
understand. 

Mr. Smith. No, sir ; to «ill cases provided for by statute. 

Mr. Leggett. I have not given the subject much attention; but if 
that is already in the bill, no other modification will be needed. 

In reference to reissues, I want to just emphatically indorse the pro- 
vision here, especially that portion of it in regard to mauufacturers. 
To make it clear, I will cite an illustration. Suppose that I am a man- 
ufacturer, and I want to manufacture a certain article, say a steam - 
pump. I know a certain man who has a patent on a steam-pump. I 
look over his patent to see what 1 have a right to make. I do this 
honestly. The patent is published for that purpose. I do not \vant to 
infringe the rights of the patentee, and therefore T carefully consider 
his claims and find out what he has secured to him. It is presumed 
that everything shown and desciibed in his patent that is npt covered 
by the claim is either the property of a prior patentee or else it belongs 
to the public. The Supreme Court has held that to be the presump- 
tion, that where a patentee fails to claim only a portion of a machine, 
he thereby acknowledges that the remaining portion is not his inven- 
tion. 

Senator Chaffee. Is it the habit of the Commissioner to make a re- 
issue for the purpose of enlarging on inventions t 

Mr. Leggett. Kot to enlarge on inventions, but to enlarge the 
claims; that is, a man hks come in originally and has obtained a narrow 
patent on a specific construction. It was the blunder of his attorney, 
because he could have obtained a wider patent. An attorney may pre- 
sent a claim for an invention and restrict it to all its peculiarities and 
be sure of getting a patent, when, if he would lay a broad claim to it, 
that would cover the principle of the construction, he would not get a 
patent so easily. Very often they take out a narrow patent, and after- 
ward, by a reissue, get a broader claim, to which they were entitled at 
first. 

Senator Chaffee. The Commissioner requires proof of that. 

Mr. Leggett. No, sir ; no proof is required, because the proof must 
exist in the original documents. Unless the Commissioner finds that 
the invention was clearly shown in the original application, no proof 
will help him to grant the patent. He must find it in the original ap- 
plication, or he cannot grant it at all. 

Senator Morgan. I am very little acquainted with the patent law, 
and particularly with the practice of the patent law ; but it has occurred 
to me since the argument has been going on that this matter of the 
reissue of a patent is more analogous to proceedings to amend a judg- 
ment or a record nunc pro tunc than anything else, and that it ought 
to go on the same principles. A court is asked to correct a mistake 
ma<le in a cause where the cause has gone into a final judgment. The 
court refers back to the record, to everything that appears of record, and 
from that, and that alone, it finds its authority to make such a correc- 
tion as would do the sort of justice that ought to have been done by its 
judgment in the first instance. Now, the Commissioner of Patents, in 
looking back to see whether a patent ought to be reissued, it seems to 

Digitized by VjOOQ IC 



MODELS. 103 

me, ought to be permitted to go to the model, to the claim, and to every 
part of the claim, to every paper in the case, in order to determine from 
all of these, and from nothing less than all of these, exactly what was the 
nature of the patent that ought to have been issued in the first instance ; 
and, it seems to me, any interference in striking out or removing from 
the consideration of the court any part of this record which the party has* 
made in the model, or the claim, or any other proceeding, would be an 
invasion of his rights. 

Senator Chaffee. That is exactly my idea about it. 

Mr. Legoett. ThiCt is the practice. 

Senator Morgan. If there is anything in this bill to change that ap- 
plication of these principles of law, I should like to have it i>ointed out 
and dis(5ussed. 

Mr. Leggett. I do not understand that there is anything in the bill 
of that character. I understand that the intention has been to make the 
reissue harmonize precisely with that idea. 

Mr. GoLAHAN. If, in his original application, he had disclaimed en- 
tirely the main feature he wishes to obtain a reissue upon, should that 
record have any effect? 

Senator Morgan. That would be a waiver, an abandonment of the 
claim. 

Mr. Leggett. On that point I have held that it was an abandon- 
ment of the claim. I took occasion once, when Oommissioner of Patents, 
to make a thorough examination of that point, and I held that, by the 
common-law principle or practice of estoppels, when a man had, in his 
original application, disclaimed that a certain thing was his invention, 
he should never be permitted to come back again into the office and 
claim that it was his invention, because actions had been based upon it. 
sabsequently, and the well-known law of estoppels comes in and applies. 

Senator Morgan. You have never become dissatisfied with that de- 
cision f 

Mr. Leggett. I have never become dissatisfied with it ; but the su- 
preme court of the District of Columbia overruled me, an appeal being 
taken to it, and the consequence is that from that day to this the prac- 
tice of the office has been otherwise. 

Mr. HuBBELL. Might he not have made a mistake in the disclaimer? 

Mr. Leggett. He may have made a mistake in the disclaimer, but he 
should abide by it in a case so solemn as that. 

Mr. Smith. I think in one decision — I do not know where it is — it 
was held that where a party had made a mistake in a disclaimer as to the 
facts on which he disclaimed, he might recall it. That was not exactly 
the case here. 

Mr. Legoett. That is not precisely the case here. The courts have 
held that a mistake in the disclaimer, like all other mistakes, might be 
corrected in the record ; but the case I had in mind was a very bald 
one. There was an interference declared between two parties, and the 
question was which was the first inventor. One party had bought up 
both patents, but he thought one of them better than the other. 
He went to one of these parties and solemnly asserted that he was not 
the first inventor; that the other man was ; and he disclaimed the original 
authorship of the invention. He did this to go into court with the 
other patent, and when he went into court and was defeated on the pat- 
ent he came back to the Patent Office to revive this patent which he 
had already disclaimed. I refused to grant it, and the court overruled 
my decision. 
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Senator CnAFFKB. Thia matter of reissue rests wholly with the Com- 
missionerf 

Mr. Leggett. Yes, sir ; he is limited ODly by the statute. 

Senator Ohaffee. He can grant a reissae or not, in his discretion ? 

Mr. Leggett. Yes, sir ; but an appeal, of course, lies from him to the 
supreme court of the District. 

Senator Chaffee. Suppose he refuses to grant a reissue ? 

Mr. Leggett. They can go to the supreme court of the District. 
The law provides that an appeal may be taken to that court from any 
decision made by the Commissioner except in a matter of interference. 
From a decision on an application for a patent or for a reissue, an 
appeal lies to the supreme court of the District of Columbia sitting in 
banc. 

The point that I am speaking of particularly will be retained as a feat- 
ure in that section. Suppose that I am a manufacturer, as I was going 
to say ; I look into a patent to see what is there. I find that a certain 
machine that I want to make is not claimed. The inventor has talked 
about it ; he describes it ; but he goes and claims something else. Now 
the courts have held that, for the time being, the patentee is not pro- 
tected in anything not claimed, as the failure to claim a thing operates 
' as an actual disclaimer of it. The law provides that he may go back, if 
he has made a mistake, and claim it. That is right enough; but I have 
gone to work in the mean time, as a manufacturer, and built the machine; 
I have put it into my factory ; I have invested my money in the use of 
it; and it was legal when I built it — perfectly so. The law sustained me 
fully in the building of it and in the investment of my money. Every 
step was legal, honest, upright, and straightforward ; but yet, when he 
gets a reissue of the patent under the law, he may come in and enjoin 
me from any further use of the machine, and thereafter it must stand 
idle. 

Senator Morgan. That is in violation of the fixed and settled rule of 
law, that where a party has to go to a court of any sort, shape, size, or 
description, and ask the relief of that court to correct his own errors, 
or to correct errors that have crept into the record by any oversight, 
the rights which have vested in the interim must remain rights, and are 
beyond the power of the court to break down or control. 

Mr. Leggett. That is law everywhere else except in the law of pat- 
ents, which has provided otherwise ; consequently the statute needs cor- 
recting, I think, in that respect; that is, where a machine has been 
made under such circumstances the party should have the right to use 
the machine if he has constructed it when it was perfectly legal on his 
part to construct it. Patentees cannot collect damages for what was 
done before the reissue, but after the reissue has been obtained they 
may prevent any further use being made of the machine by an injunc- 
tion. That 1 think is wrong. I think it is wrong in principle ;^ it is a 
hardship to the manufacturing interest ; it is a hardship to everybody, 
and there is no honesty in it. 

I am not particularly pleased with another feature in the same bill, 
which provides that if any mistake was made in the original patent, the 
patentees may go back and reissue, and may claim what was shown in 
the drawing or model as described in the specification. The law here- 
tofore has been that it must be shown either in the drawing or in the 
model, but a description of the matter to be claimed was not sufficient 
to allow a claim to be allowed in a reissue. It seems to me there is jus- 
tice in the provision of the law as it now stands. In these reissues 
more deviltry, if I may be permitted to use the phrase, creeps into the 
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practice of the patent law than everything else pat together. Reissues 
onght to be guarded carefully, and yet the right to reissue should be 
maintained, I think, carefully ; but at the same time it should be re- 
stricted so as to shut every bar that can be shut against knavery in the 
practice i n this respect. 

A drawing is a definite, certain thing. That is not ambiguous. A 
model is a definite, certain thing. That has the same meaning always 
and no other meaning. Language is ambiguous. It may mean one thing 
to-day and it may mean another thing to-morrow. There maybe an in- 
definite phrase used by which the man meant nothing particular at the 
time, but afterward he finds that somebody has come in and made some- 
thing that that language might cover. He goes back and reissues his 
old patent because he has got a new idea and that language can be con- 
strued to cover that idea. If his model shows it, the idea was in his 
head at the time the model was constructed. If the drawing shows it, 
the idea was in his head when the drawings were prepared. But he may, 
or his attorney for him may, carelessly use language when the thought 
of a different construction never entered in his head at all. 

For that reason it seems to me the principle should be shown either in 
the model or in the drawing before he should be allowed to take out any 
reissae. Upon that point, however, I am not so strenuous. I suppose 
it would change the law in this respect, that if the principle is found in 
either one of the three, either the specification^ the drawing, or the 
model, it could be embraced in a reissue. 

Mr. Smith. I should like to have Mr. Leggett express to the commit- 
tee his judgment upon that section which provfdes that there shall be 
the payment of a fee to prevent a patent from dying, and I should like 
to have his opiuion as to what the effect of that provision would be. 

Mr. Leggett. That provision I am very strenuously in favor of also. In 
one of my annual reports to Congress during the time that I was Com- 
missioner, I urged very strongly that' there should be a tax levied. 
Among the greater evils that grow out of the patent practice is, that 
they nose alK)ut among old rusty patents that never have been of any 
account at all, and certain parties make it their business to buy up old 
patents because they cover something that has gone into general use, 
after the patent has been sleeping eight, ten, twelve, or fourteen years 
perhaps, lying perfectly dormant. The thing lias been discovered by 
almost everybody and it has gone into use, but it is not used by the 
inventor, because he obtained his patent and let it go. It is a fault of 
inventors often that they take no interest in a thing except in invent- 
ing it. When they have invented a thing they drop it in chasing a new 
thought, and thus they go from one thing to another and never think 
of their former inventions. Somebody finds such an invention that 
has been patented and neglected and buys it at a song, and then he 
will go through the country and bleed the people. I have in mind 
one case whe^e a man looked up an old patent which covered a gate. 
Almost every farmer in Indiana and Illinois who had a gate was infring- 
ing that patent. This man went around and made them pay from $5 
to $20 each, or they must go to court. He bought this old patent and 
probably did not pay more than $5 for it, and he made $10,000 or more 
out of it. 

If a patent is good for anything, it can afibrd to pay a tax at the end 
of five years. If you require a tax at the end of five years, a large num- 
ber of patents in existence would die on that day. In my opinion, but 
a small proportion of the patents issued are patents that would live 
through such a tax. You can understand how the proposed law would 
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clear op the fog banks and leave a very open sea; and people would 
know where they stood if we had some method to get rid of the patents 
which are regarded by the owners of them as worthless ; and taxation 
wonld accomplish that object. 

Mr. HuBBELL. Can this government do that, when the grant of a 
patent is not a prerogative right of the government? It is a right 
parted with by the States, and vested specifically in the United States 
for a certain purpose. Can the government defeat that puri)ose by levy- 
ing a taxf 

Mr. Leggett. The Constitution provides, I believe, that patents shall 
be granted for a limited time to inventors. The government may grant 
patents for one year, or two years, or five years, or fourteen years, or 
twenty years, or fifty years. It is within the province of Congress to do 
that 5 and if they gi*ant a patent for fourteen years, and provide that 
on certain conditions it may expire in five years, I see no infringement 
of the constitutional power. 

Senator Morgan. Is there any question of taxation in it t Is the tax- 
ing power invoked at all I Is it not a question of restriction upon the 
license you give? 

Mr. Leggett. That is all. The taxing power is not invoked at all. 
It is a restriction in the conditions imposed upon the license. 1 do not 
know why Congress may not fix it just as they would fix the original 
fee. They might charge $35 when a man takes out a patent, and $50 
more at the end of five years. 

Senator Morgan. It. is not a tax? 

Mr. Leggett. It is not a tax. 

I am much obliged to the committee for the attention they have given 
to my remarks. 



ARGUMENT OF J. H. RAYMOND. 

Mr. Raymond. Mr. Chairman and Senators of the committee, I shall 
be gratified by any interruption whatever from any member of the com- 
mittee, and by any such interruption from gentlemen present, as shall 
correct any misstatement of law or of fact which I may through inad- 
vertence or ignorance make in the course of my remarks. I shall de- 
vote myself in the general and special considerations mainly to the pro- 
visions of the first two sections. I desire to emphasize the extreme 
care, as well as the marked ability, with which this bill was drawn. It 
is not an exaggeration to say that the very highest talent in this depart- 
ment of law has been employed in considering it for two years, putting 
upon it recently consultations of about sixteen or eighteen days of con- 
tinuous, constant hard work. Every word in the bill means something, 
and so far as was practicable it has been desired that every circumstance 
which ought to be should be provided for and met by the* law proposed. 

I desire at the outset to correct the idea, which has probably grown 
out of the fact that I have been active during the past two years in 
advocating radical amendments to the patent law, that I or the interests 
which I represent are inimical to the patent system. I cannot afford 
time, in the little it is proper for me to occupy, to say the much that I 
desire upon the important questions before the committee taexhibit the 
details of my motives and purposes in order to correct this mistaken 
idea. I desire the committee to take my most solemn and earnest assur- 
ance that there is nothing in my personal ambition and convictions, in 
my professional and business connections, or in the purposes of my 
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principals, which would knowingly militate against the eflBcient and 
honest administration of a wise and equitable patent system. 

I make this explanation thus earnestly, though thus briefly, specially 
because I deem it my duty on this occasion to make some criticisms 
upon the present patent laws and their administration. 

My friend and senior, Mr. {Smith, at the commencement of this dis- 
cussion, asked the question, and answered it in a manner that did 
honor to his great experience and marked ability, "Has history vindi- 
cated the wisdom of the patent provisions of the Constitution and of the 
statutes!'' I answer as to the Constitution, without reservation, "Yes." 
As to the statutes as in force for the last seventeen. years, I answer, 
without hesitation or reservation, "No;" and it is my hope to show the 
committee that the present statutes, as now construed, with the rules of 
practice and recovery adhered to by the courts, are to the public in 
many respects great evils. That the law is in many respects a failure, 
is suflSciently evidenced by the petitions that come op from the people 
for its amendment, and by the wide-spread, extreme, and dangerous 
dissatisfaction among the people, which threatens at no distant day, in 
the absence of radical amendments, to repeal and destroy the whole 
system. 

I shall cite same of the features which are complained of, some of 
which this bill proposes to remedy. I state as a proposition of my own 
conviction that 90 per cent, of all the infringements of patents are inno- 
cent infringements. That will be disputed by some ; but no one intel- 
ligent in these matters will dispute that a very large majority of the 
infringements are innocent, unknowing infringements. 

First, then« as to these provisions which have become burdensome to 
the people, i'he only limitation which tUe Federal law has known upon 
actions or recoveries in patent suits was that enacted in 1870, it being 
a statute of limitation of six years. The patents to which that applied 
are largely those granted prior to March, 1861 — fourteen-year patents, 
that were extended as a mere matter of form in a large namber of in- 
stances. Therefore those patents run twenty -one years. Patents which 
are now alive by virtue of those extensions, adding that statute of limit- 
ations, have a life-time of twenty-seven years within which their owners 
could bring suits. 

Postulating, then, that these infringements, in a large majority ot 
cases, are innocent infringements — ^not only innocent in their start, but 
continuously so for from twenty to twenty-seven years — for that whole 
use the people of this country are now called upon to answer in profits 
and savings on the equity side of our courts. 

The nature of the title which is now given to a patentee is that of a 
close monopoly. If the owner of the patent is a manufacturer and de- 
sires to keep the control of his patented invention in his manufactory 
by the use and operation of the law of injunctions, the result only can 
bfe extravagant prices for the product of that machine, if it is a machine 
patent. There is no law which requires that the patent should go into 
use. A man may take his patent and lock it up in his closet and keep 
it there seventeen years. There is no i)ower to get it out. The result 
is such instances us that of necessary use on the Southern plantations 
of the Paris-green compound already referred to, and the case of the 
millers of the Northwest in this middlings-purifier controversy, where, 
in order to use that patented process, one mill in Indianapolis is put 
under $250,000 bond by a justice of the Supreme Court of the United 
States in lieu of an operation of the injunction, the court thinking that 
he would be a little tender with that infringer in that respect; in both 
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of \vliich cases the users, have been InnoceDt infriogers, yet are now 
liable as tort-feasors in innpense damages. 

It is generally conceded that these matters of reissues are great evils. 
Beissues are gotten out largely to cover inventions of other people which 
were made subsequent to the date of the original patent, which the 
original patentee knew nothing about in the world ; or, in the second 
place, to cover some part of the model or drawings which is put in origi- 
nally as a mere matter of mechanical skill to make the machine complete, 
an element to which the inventor did not attach at all the merit of in- 
vention, but which afterward he finds going into use in other machines 
and other combinations. He reissues his patent to obtain a patent on 
what was put in originally as a matter of mechanical skill, a matter of 
accident, in order to complete the model and to show the operation of 
other things which he did invent and claim as his invention. 

Devices innocently in use at the time of the reissue, not infringing the 
original patent, are made infringements of the reissued patent. This the 
bill partially provides for. Senator Morgan suggests that where a pat- 
ent is reissued any vested right in the public should be maintained, 
which certainly is sound, if it was possible to do it ; but it cannot be 
done. While by the provisions of this bill, if at the date of the reissue 
I am using a single machine or a single process in my business which 
did not infringe the original patent, 1 am entitled to use that specific 
machine until it is worn out, and I may repair it but may not replace it, 
still if the reissued patent covers that miichine or process, it certainly 
interferes with my business, and the vested rights I had under the orig- 
inal patent I am not entitled to except for a limited period, and that 
limitation hanging over me of course to a large extent destroys my 
business. 

Instances have been named* to the committee where reissues were 
gotten out on no other basis (and it is not a fictitious case) than that of 
a fraudulent alteration of a model in the Patent Office. 

After a good deal of study, and I think honest, unprejudiced study, 
in this r^ard, I have come to this conclusion (although I admit there are 
two sides to it, and I am not altogether satisfied about it), that the only 
practical way of properly protecting the people against the reissue of 
patents is to abolish them altogether, and I would do so, if it were left 
to my discretion, to-day. Every gentleman in this room will admit that 
the reissue of patents has resulted in more evil than any other thing 
known to the Congressional acts. There is no possible doubt about 
that. There is no doubt, either, but that almost any restriction which 
the committee and Congress may put upon the reissue of patents would 
be a wise restriction. The legislative power of the government cannot 
err in that direction, in my judgment, and it would not err if Congress 
went to the extent of abolishing reissued patents entirely. 

Taking up some of the features of the pateht law which have come to 
be burdensome among the people, I will state that I have in my office 
claims which are made against the railroad companies which I repre- 
sent that I know to be perfectly fraudulent, for one reason or another. 
The patents have years to run, and the testimony upon which I am de- 
pendent to show that these claims are not valid depends upon witnesses 
fifty, fifty-fi.ve, sixty, and sixty-five years old. There is no way of per- 
petuating that testimony now, and the assignees (and the strictures 
which are put upon those who hold patents, and not upon the patentees 
and inventors, but upon the assignees), in a number of instances, are 
waiting for our inventors to die, in which case we would be remediless. 



Digitized by 



Google 



THE PATENT SYSTEM. 109 

We desire to perpetuate testimony, and for additional reasons we desire 
to have the other provision as to invalidating patents. 

In the next place, there is a large commanity of men who are travel- 
ing about the coantry notifying A, B, and Gthat '^yoar business is con- 
dacted upon a plan that infringes my patent, and you must desist." 
They advertise the fact in the country, so that if I know that these men 
have a choice of action against either the user or the manufacturer, I 
am prevented from buying of the manufacturer, because ordinarily the 
claimant would choose to sue me, the user, rather than the manufac- 
turer. Such notices are served all over the country, and they interfere 
with our commercial relations to a great extent. 

Again, the claimant, not daring to publicly advertise that he has a 
claim upon this manufacture or business, will send out agents all over 
the country among the farmers, the millers, or the carpenters, or other 
artisans, and they will say, " Here is the patent which you are infring- 
ing.'' Described in the specifications, or possibly in the claims, is the 
device which the farmer or the artisan uses. There is the broad seal of 
the United States upon it, and the agent says, ^^ I must receive compen- 
sation for the infringement." The farmer says, '*I have been using that 
article for twenty-five years." The agent says, "I cannot help it; this 
man invented this patented article and got it up before your inventor, 
and we can prove it." The farmer says, "I cannot suffer a lawsuit," 
although he may know it to be a fraudulent claim. The agent says, 
'^Give me $50 and I will give you a license." The amount of money is 
paid. This kind of blackmailing under the law amounts to millions of 
dollars annually. 

There are some of these provisions that we cannot remedy in totOj but 
the people are feeling these burdensome features of the patent law ; and 
the object of my citation of some of these burdensome features is to 
show that radical amendments are necessary, and that the patent law 
is not a sacred thing to be touched with delicate fingers. In the inter- 
est of the conservative element of the country I appeal to the commit- 
tee that radical amendments should be made now, or else the unintelli- 
gent abuse of the patent law by the public will be carried to a greater 
extent, and the outcry will get so great in a short time that it cannot 
be controlled even by the legislative power of the government. 

Senator Chaffee. Suppose the limitation were made for a year, would 
not that cut off these abuses f 

Mr. Raymond. I will presently try to show why it should not be made 
one year, but I think four years too long. It should be three years. 

In the next place, inventions are stolen from Canada as they come 
over to Detroit, Buffalo, and elsewhere. I know an instance, which is 
an example of many other cases. An invention is made in Canada, but 
not patented or described in any printed publication there, but is seen 
by some one who makes it the subject of an application for an Ameri- 
can patent as his own invention. There is no way of destro^'ing a pat- 
etit in this country for an invention so stolen. Of course the same cir- 
cumstances apply to England, France, and Germany. 

Again, he who doubts that the policy of the government and the 
policy of the patent law is to give notice of these monopolies to the public, 
certainly has not read the statutes mith. intelligence. The government 
goes as far as it is practicable to go, in my opinion, in this direction in 
publishing the printed copies of patents, and in requiring the stamping 
of patented articles. And* yet the people are supposed to know (they 
are bound to know the law) the full force and effect of the 15,000 patents 
granted annually, whereas in fact they do not know anything about it. 
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That, ill my opinion, is about fifteen times as many patents as ought 
to issue. Corporations and large business interests can afford and are 
obliged to pay patent attorneys about $10,000 per annum to advise them 
as to the force and effect of the patents bearing upon their particular 
interests. If an individual desires the same service in an isolated case, 
the necessary report on the state of the art and an opinion thereon by 
a competent attorney costs him from $500 to $1,000. I do not know 
why it is, but the hardest thing I have to explain to railroad-men in my 
business is how one patent can be perfectly valid and yet infringe 
another patent. Probably the failure is with me in not making my 
explanation clear enough. All inventions run in lines. There is a cer- 
tain progress and a steady improvement in all the arts, and, as I shall 
show in the course of my remarks, not by virtue of the patent law 
exclusively. These lines of invention are what is called *' the art." Mr. 
A. starts on one of these lines of invention to remedy an existing evil. 
He studies over the matter and gets one element. It makes no differ- 
ence whether it is a machine or a process that is to be patented. His 
patent is inapplicable; it is not used at all ; but he started in the right 
direction, and the claim of his patent covers one element of the final 
solution of the difficulty. 

Mr. B. builds upon that, perhaps independently of A. so far as per- 
sonal knowledge is concerned, and adds a second element. He has to 
use the first element, and consequently he gets a combination claim in 
his patent. He does not solve the diMcnlty. Mr. G. adds still a third 
element to the other two, traveling in the same lino, not necessarily 
knowing what the others have done. He builds upon their work, but 
traveling in the same line his machine or process necessarily involves 
the two elements invented by these other men, and Mr. 0. gets a com- 
bination claim for his three elements. Now, you cannot use Mr. C.'s 
patent without paying Mr. C. for it, but neither can you use Mr. C.'s 
patent without paying also Mr. A. and Mr. B. C.'s patent is perfectly 
vAlid. He has a good claim for those three elements, but his patent is 
subject to the other two patents, the first of which covers one element 
and the second covering two elements. 

Senator Chaffee. How can he get a patent if the same thing has 
been patented previously f 

Mr. Kaymond. They give him a combination claim, subject to the 
other two patents. No man can use this article without being subject 
to C.'s patent; neither can they use it without being subject to the 
other two patents. The question of infringement or of mechanical equiv- 
alents is the nicest question that exists in the patent law. It is a 
question which no layman can safely pass upon himself, even in the 
simplest case. He must have legal assistance. Yet those questions 
arise in every one of those 15,000 patents granted annually. The asso- 
ciation of which I have the honor to be an executive officer has got to- 
day $50,000,000 in litigation in patent cases, and there is not one dollar 
of that litigation that is based upon the use of a device that we have 
not once bought and paid for, and paid the patentee. 

Mr. Walker. Mr. Kaymond 

Mr. Raymond. I will not snftVr an interruption. 

Mr. Walker. You stated that you would suflTer an interruption when 
you made a misstatement of facts.* 

Mr. Raymond. 1 will withdraw that statement, then. The Tanner 
brake, which Mr. Walker represents, is a bjake that in a few instances 
was used on cars, but I am within bounds in saying that the thing 
never went into use. It is used to-day on some cars, but, comparatively,. 
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it is fair to say it never went into use. We are using the Stevens, the 
Hodge, the Eames, the Westinghouse, the Lf>ughri(lge, and the Smith 
brakes, and have paid for them all; yet Mr. Walker, as the attorney for 
his father-in-law, Mr. Sales, sues the Northwestern Eailway Company 
for the first element, the idea of connecting the two trucks of the car, 
and gets a judgment for $46,000, and the case is now pending in the 
Supreme Court. If extended to all railroads in the country on the basis 
of their liability under that patent, which is estimated, not on a basis 
of their mileage or gross runnings^ but on the basis of their actual Uvse 
of double-acting brakes, this decree would amount to over $62,000,000. 
I did not intend to enlarge upon that idea, but these relations of in- 
fringement are so difiQcult and embarrassing, and they are so constantly 
and uniformly arising, that the public have some rights and embarrass- 
ments in these matters which the patentee is bound to respect, and the 
patentee has no such sacred rights in these matters as that we are pre- 
cluded from handling them very roughly in suggesting a statute to meet 
such difficulties. 

I should like to notice, because I think the time has come when it 
should be noticed, and noticed very severely, the issue of patents out of 
the Patent OfQce for the most insignificant things in the world; and 
not only foe the most insignificant things in the world, but the most 
insignificant things in the world are sometimes patented two or three 
times in the Patent Office. Within the last six months I applied for a 
patent in the Patent Office for a peculiar device, and reference was given * 
to a patent for the same device in an attachment of thills to a wagon, 
.constructed inexactly the same manner, without any qualification, pro- 
ducing exactly the same results — this being one in a railroad-switch. I 
said to my friend, ^^ You ought not to have any patent, but I think I can 
get you one ; I will try." I prepared a brief and sent it to the examiner. 
The examiner then sent me another reference of the use of the same 
thing, producing the same results, in exactly the same manner, in a 
sulky for a race course. 

Senator Chaffee. Still they issued another i)atent? 

Mr. Eatmokd. They issued another patent in another class. The 
examiner in one class probably did not happen to see this prior patent 
for a sulky for a race-course in another class. I cannot explain how it 
happens, but I am stating a fact that happened within the last three 
months. The second time being referred to this identical thing produc- 
ing identically the same results in another connection, I wrote another 
brief and sent it to the examiner. I will not give the argument that £ 
used before him. There was no sense or reason in it in the world. 

Senator Chaffee. Then you were not very scrupulous ! 

Mr. Kaymond. No, I am bound not to be, in securing and protecting all 
the rights the law may give my client. 13ut I will pay my respects to 
that idea in a raomeut. 

Senator Chaffee. Is that the case with all the rest of the patent 
lawyers f 

Mr. Raymond. Yes, sir ; with every one pf them, without a single 
exception, in my opinion. Biit I sent my brief on and got a patent on 
the railroad-switch. Now as to the suggestion of Senator Chaffee: I 
came, two years ago, to the conclusion that there was no logical sequence 
following through the patent law fr6in the commencement, nor yet was 
there a great deal of conscience in it. Of course there is conscience in 
the practice of patent law. A man came into my office the other day 
who had no claim in the world in law. He had in fact and morally a 
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claim. He had been swindled out of a monopoly of a very valuable 
invention wbich we wanted to use. I gave bim a hundred dollars, sim- 
ply because he did not have money enough to get out of town. In 
another case, a man comes in Tvith a case against us which he ought to 
maintain, but which some technicality of the Patent Office gives us a 
right to use. I know of no other basis, and there is no other basis, than 
that the law said thus and so. My conscience in patent matters is the patent 
statute enacted by Congress, and I cannot substitute anything else. If 
a man has a legal claim against us (as in one instance that comes to my 
mind, where there was not the first shadow of a moral right), if the law 
gives it to him, I say, •* You have a claim 5 " and in the case to which I 
refer I paid $34,000 where, morally, the man had no claim at all. Another 
man comes in to whom I ought to pay'$40,000 on conscientious grounds, 
but I say, '* The law does not give it to you, and I cannot give it to you.'' 

If the committee please, I have noted eight or nine other respects in 
which the patent law is very burdensome to the people; but I will pass 
them over. I think it sufficiently appears that the influence of the pub- 
lic sentiment upon members of Congress and the honorable members of 
this committee must convince you that there is a very, very radical wrong 
being perpetrated under the patent law, and it i^ radical amendments 
that are desired. 

It is hardly germane to the particular questions before the committee 
that I should discuss the measure and the merit of the patent law in 
attaining the Civilization which we now enjoy ; yet, as these questions 
have been discussed, and as they materially affect important provisions 
of the bill under discussion and the stand-point from which they should' 
be judged, I will submit brief considerations in this connection. 

Although we are told eloquently of the offices performed by the pat- 
ent laws in attaining our present civilization, yet their exact measure 
in this respect is never given us except in the glowing terms of glitter- 
ing generalities. That they perform important offices in this respect, 
none should deny; that they perform principal and primary offices, 
none should believe. In considering the causes of our happiness, peace, 
and prosperity, and as well the assurances of the permanence thereof, 
my habit of mind is to place as the corner-stone the Christianity that 
gives us an eternal and immutable foundation by which to measure and 
on which to base our civil and social laws ; to then add as the founda- 
tion the general principles of our government, involving the sovereignty 
of the individual) a government for the people and by the people, rota- 
tion in office, opposition to centralization of power, and the perfect en- 
joyment of the inalienable rights; then to build on as the frame- work 
the institutions of our civil liberty, involving the right of trial by a jury 
of peers, the right of public assemblage and free discussion, and the 
public education of the masses ; then to place as the pillars the ex- 
• pressed constitutional guarantees of this religion, these principles, and 
these institutions; and I finish my building with the statutory provis- 
ions directed to the executive and judicial servants of the government, 
among which I find regulations which govern the right of property 
which our Constitution gives in one kind of the products of the genius 
and intellects of the people. We have gone far, and indeed have well- 
nigh exhausted the list of causes of our rapid progress and present 
civilization, before we come to the patent system. Yet it should have 
its place. There is an Infinite Power behind our progress. There are 
those who, viewing only some threatening political cloud or teraporhry 
commercial embarrassment, feel and insist that the world is moving 



Digitized by 



Google 



MEASURE OF THE INVEKTOR'S REWARD. 113 

backward ; who, harping upon the good days gone by, would bid Liberty 
to turn her back upon the future — 

To dark ber cbaiDS and 
Swear 't was music. 

But a candid review of the wonderful progress, and patriotism, and 
l>eace that have characterized the last twelve years of American history 
must satisfy all that there is an indefatigable energy and an indomitable 
progress in the people, which is due primarily to their physical and 
mental characteristics as developed by the political principles and insti- 
tutions of the government, and secondarily to the statutory provisions 
which encourage development in character, in knowledge, and, indeed, 
in invention. 

This leads me to Juy second question in this connection : Is the proper 
measure of the reward to be given to the inventor the full amount of 
the benefit conferred by him upon the public, as has been the basis of 
the remarks that have preceded me, or is it to be established by some 
other, and by what other, rule ! The laws and the decisions that have 
obtained up to the present time have gone upon the basis that the in- 
ventor should have, as a measure of his recovery, the benefit that he 
had conferred upon the public; and it is the logical consequence of that 
spirit, that opinion, that our laws and decisions have made the measure 
of recovery as burdensome as it now is. 

I wish to direct the attention of the committee, also, to this fact, that 
the measure of damages which yon shall enact in this bill will establish 
the commercial values of all patented articles. If I have a patent upon 
an article and want to sell it, whether I am a manufacturer or simply 
selling licenses, the price that I will take depends primarily and almost 
exclusively upon what I can recover from those who are obliged to use 
the invention. In establishing this measure of damages you are estab- 
lishing an extensive list of commercial values. 

One of the gentlemen who has participated in the arguments before 
the committee cited the reward that was paid to Mr. Howe, and of the 
difiSculties that he encountered. A more striking illustration of that is 
the difficulties, the trials, the annoyances, the anxieties — almost the 
starvation-M)f Goodyear. I appreciate all those things, and agree that 
such men should be rewarded handsomely. They cannot be compen- 
sated, but they should be rewarded. But there are instances of the 
other kind. VVhy should Mr. Singer, a man knowing nothing in the 
world about sewing-machines, except to see his wife operate one, engaged 
entirely in other pursuits, sitting by his fireside reading a paper, when 
in five minutes, as quick as thought, by a mere accident, comes to him 
the idea that he subsequently patented. Why should he, under such 
circumstances and within a few years, be paid thirteen millions of dol- 
lars as his reward ? 

If you will excuse the assumption, consider that I occupy the position 
of the government for a moment. In our common law of this country, 
as in the Institutions of the government, there is not the first suggestion 
of a patent system. More, a patent system is directly contrary to the 
spirit of our common law (not that of England), and it is directly con- 
trary to the institutions of our government. But for a purpose, for a 
particular purpose, t. e., the good of the public, the government says to 
the inventor, ''Invent; go ahead ; we will give you a right of property for 
a limited period in the product of your brain. We will give you a re- 
ward as an incentive simply that the benefits of your work may be 
reaped by the public.^ It is a mistaken idea that pervades almost every 
S. Mis. 60 8 
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provisiou of the patent law, that the inventor shonld be compensated 
for bis invention in the measnre of its valne to the public. Take, for 
instance, my watch, an American movement, which cost eighty-five dol- 
lars, which, during six months loses only fifty-eight seconds — a watch 
of a sort that within my recollection would have cost six hundred dol- 
lars. Is the difference to be paid to the patentee ? Are watches still 
to be six hundred dollars, and the patentee to get the difference t Take 
a locomotive on a railroad : the utilization of steam for transportation 
has been patented in all its parts ; even the cone of the smoke-stack has 
been patented. If you are to pay upon any basis whatever that shall 
come anywhere near the benefit of the patents to the public, it would 
cost any one of us a thousand dollars to go home, and the people would 
have to pay it. 

What, then, is the proper stand-point from which to look at this sec- 
ond section relating to the measure of the reward which a patentee 
should get ? I admit it is a matter of the utmost difficulty to fix ; but 
the stand-point from which we must start in considering the subject is, 
that it is not the benefit conferred by the patentee upon the public, but 
what the public, in view of the encouragement it gives to the patentee, 
can afford to pay, taking into consideration all the commercial laws of 
supply and demand, of easy times, of good wages, &c., and it is not 
from the other standpoint of the benefit that has been conferred upon 
the public. I said in an argument last year before this oommittee that 
there were decrees in the Supreme Court representing values of patents 
of forty millions of dollars, fifty millions of dollars, and, in one case, 
of sixty-two millions of dollars. Is there any patent in the country 
worth sixty- two millions of dollars? Was a patent ever issued that was 
worth sixty millions of dollars, or forty millions of dollars, or thirty mil- 
lions of dollars? There is no possible doubt that patents have conferred 
that amount of benefit upon the world in a great many instances, but 
can the world afford to pay it under the circumstances of its grant, and 
the conditions and reasons for its grant! 

I pass, then, these general considerations of the measure of recovery, 
to note the nature of the title which a patentee holds, and to complain, 
if I had the time and the ability, bitterly and forcibly against that title. 
As I have said, the inventor can lock up his invention in his closet, and 
keep it there for seventeen years, and deprive the public of it. in the 
case of almost every important invention, the same invention is gotten up 
contemporaneously by other persons. In almost every important case 
litigation has resulted, for the reason that other men — in one instance 
sixteen other men — at so near the same time made the same invention 
that they had to go into the courts to determine which was the first 
inventor. 

In view of that fact, and in view, as I have shown, of the benefits of 
the patent law (and the wonderful progress of invention is not yet found 
out); in view of the indomitable energy and characteristic of our peo- 
ple, is it right that we should give anybody a close monopoly on any in- 
vention ? I certainly say no, although the provisions of this bill do not 
go to that extreme. Upon that point, and upon the question of reissues, 
I occupy extreme ground, for which, perhaps, I am entitled to the repu- 
tation tiiat J am inimical to the patent law ; but I occupy those positions 
after very long and earnest consideration. Take, for instance, the pat- 
ents of the Pullman Palace Gar Company, which have been referred 
to here; they are in litigation, which, I hope, will continue, and deter- 
mine the merits and demerits of that controversy. It is an infliction 
upon the public, that I will not attempt to measure, that Mr. Pullman 
or his company should have, by virtue of anything, although he holds it 
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by a slender thread, if he holds it at all, a monopoly upon using sleep- 
ing-cars in this country, and that we are forced to make such contracts 
with him as please him, or else respond to him in damages for the in- 
fringement of his patent. I do not characterize it as a credit mohllier in 
the disgraceful sense of the word, but it is a crMit moUlier in every good 
sense of the word. It is a fifth wheel. It is a ring within a ring. I 
have been trying to demonstrate the fact that it is the right duty of the 
railroad companies to do their own business, and it does not belong to 
the Pullman Palace-Car Company, or any fast freight-line, or any other 
extraneous company. Why should Mr. Pullman, by reason of having 
a patent on the triangular space in the roof for the upper berth, which 
is his most important patent, the validity of which is least questioned, 
prevent the railroad companies from using any kind of sleeping-cars 
that the public will accept f Take the Westinghouse brake: why should 
we be obliged to buy any power-brake of Westinghouse or Lockridge 
or Eames or Smith, and, in order to be able to protect the lives and 
property of the people, pay them $150 for what it costs them $10 or $12 
to make in the first instance, and then be obliged to buy every part that 
wears out, whether the piston or the rubber tube, from the manufactory 
of the patentee, and pay him a like profit ! To be sure, we are doing our 
best to get the money out of the people that we have to pay; but I say 
it is an outrage, and that so far from receiving such profits upon the 
manufacturing, they ought to receive a reasonable patent royalty, and be 
subject to the competition in manufacturing that characterizes all other 
branches of trade. 

These remarks are pertinent to this bill, because I will frankly admit 
that there is couched in the second section a provision that in some in- 
stances goes to that extent. The delicacy and ethics of being a tort- 
fectsor in patent matters is something that does not secure many. The 
public will infringe a man's patent and become tortfeasor^ if they can 
get out of it by reasonable damages, especially if they are forced to in- 
fringe the patent by the inexorable laws of trade. This first clause is 
put on to meet that case in certain instances. That is the thing we in- 
sist ai>on. These other gentlemen with whom I have been in consulta- 
tion have tried to narrow it down so as only to meet certain cases, viz, 
" where it is for the interest of the patentee that persons generally 
should use his device '' — which cuts out vyestiughouse and Pullman and 
others who have established the manufacture, because this is not for 
their interest. But where a man has a patent on a railroad article 
which he wants to sell, it is only of value to him in that the railroads 
use it and not he. In all such cases if a license fee is established, that 
shall be the measure of damages, and if one is not established the court 
and jury shall ascertain the measure of damages. 

I will stop to note the ambiguity of the word " same" in the fifteenth 
line. There is no ambiguity. You cannot read it and construe it gram- 
matically without making it refer to the license-fee. Brother Christy 
said if it did refer to the license-fee, he was opposed to the bill. I would 
oppose that section in every possible way if it did not refer to the license- 
fee, as he thinks it does not. 

Senator Chaffee. Then there must be some ambiguity about it. 

Mr. Christy. My opinion is it refers to damages, and I understood 
some members of the committee also to say that it did. 

Senator Wadleigh. That is my view. 

Mr. Kaymond. The bill provides— 

If a license-fee has already been established by a reasonable number of transactions 
of a character applicable to the case at bar, that shall be adopted as the measure of 
said damages ; but if not, then the court or jury shall determine the same. 
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Toa elimiuale the parenthetical clause aud that is what it means. 
Now, what is the meaning? 

Mr. Christy. Leave it to the committee. 

Senator W adleigh. I think it had better not be left in doubt, at any 
rate. 

Mr. Raymond. I do insist, as the most important part of my argu- 
ment, as the thing which the people of this country and of the eighty- 
one railroad companies that I represent do Insist upon, that by some 
means we shall be admitted to the use of these devices without having 
to account for them by this wicked and absurd rule of profits and sav- 
ings. 

Senator Morgan. M^^ idea of the grammatical construction of the 
clause is unquestionably that the word '' same" refers to damages, but 
it would be impossible to give it that construction for the reason that 
the jury cannot ascertain or determine the measure of damages. It is a 
question of law for the court. 

Senator Wadleigh. But my brother Raymond has insisted that it 
referred grammatically to license fee. 

Mr. Raymond. That semicolon there is a ver^^ awkward thing to get 
over. I did not see that before ; but I will submit to the committee an 
amendment which will make it mean license-fee; fori will state that 
that part of this section is put in there at our earnest solicitation, and 
I would make it stronger if it was proper. That to us is the gist of this 
bill. We must have some relief in this matter. It is a necessity that 
the public should have relief not only through us (we are simply public 
servants), but in their own private afifairs. 

I want to cite another instance covering the Westinghouse brake and 
the Miller platform, which are of the most valuable inventions now in 
use by railroad companies, being absolutely essential, we think, to the 
jireservation of life and property. There are about thirty railroad com- 
panies in this country that use neither. They are newroads, just built ; 
built on bonds, and they cannot afford it, they say. Why ? The West- 
inghouse brake costs them, say, $150, and the Miller platform, say, 1 100 a 
car. The president of the road says, *' I cannot afford to make such a 
contract as that with Mr. Westinghouse and pay this enormous sum to 
jmt a brake on all the cars of this road, and I will make an insurance 
company myself. When I kill a man it costs $5,000; if I cut off his leg 
it costs ten or twelve thousand dollars. The interest upon that is so 
much. I can better afford to insure myself against these catastrophes 
than to buy this invention." It is an actual fact that upon that ground 
about thirty railroads in this country to day do not use these inventions. 
It is the public that are suffering in that respect. The reasoning is good. 
To be sure it is said you could indict any one of them for manslaughter 
if you could prove it, but the president of the road has been driven into 
that position by the close- monopoly character of the title which you give 
to the patentee and which you should not maintain, in my opinion, in 
any instance, for it is unquestionably, on the ground of every construc- 
tion which I have named since the commencement of my argument, con- 
trary to the public policy that the patentee should have a close monop- 
oly upon his pacent in any instance. 

To give some color for maintaining that he should have such a mo- 
nopoly, the case of the pin-machine is frequently used. We will suppose 
that there are fifty manufacturers throughout the country manufactur- 
ing pins by hand, and that I have a machine about as big as this table 
by which I can supply the full demand myself and control the market. 
The machinery makes the pins and polishes them and puts them into 
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papers, and runs tbem off into a basket, and you have simply to have 
one man here, they being supplied automatically, to push the paper as 
they are rolled up. 

The interest of the patentee, the selfish interest, is that he should have 
a close monopoly upon that machine, and that he should make all the 
pins that are made in this country ; that he should establish the price 
which we must pay for pins, sustaining his right by the operation of an 
injunction, and keeping others from using the machine. I respectfully 
submit if there is any ground upon which he should maintain that title 
and that close monopoly; it is diametrically opposed to all principles of 
public policy. 

The bill which we introduced in the commencement of the Forty-fourth 
Congress provided that anybody could use any patented inventions by 
depositing bonds in the circuit court where he resided, in such sum as 
the court might dictate, to respond to the owner of the patent. That 
provision is not in this bill, but these remarks are applicable to this bill, 
because the second section of the first paragraph of the bill is intended 
to go to that extent in cases where it is for the interest of the patentee 
that the invention should go into use. 1 should like to make it broader. 
At the same time I submit, although the radical conclusion of my argu- 
ment goes further than the bill, that I think it is judicious and wise to 
be at this time conservative in this very radical amendment of the patent 
laws, and that this is as far as we should go at present. In any amend- 
ment which may be proposed to the bill, I do insist and desire that that 
second clause of the first paragraph should be left in such a way as that, 
by the use of these patents, the users should be liable only to a license- 
fee, and not to the profits and savings. 

I will notice one or two of the points that have been made during the 
argument, and only one or two. First, as to Mr. Walker's point as to 
vested rights. I intended to prepare a brief for the committee on the 
question of damages, but all is found in Mr. Smith's pamphlet, page 20, 
and the cases are there referred to which are in point. 

I also had it in mind to quote from Gooley's Constitutional Limita- 
tions, and from other authorities, which I have not time to do, to show 
that profits in equity and damages at law in patent suits coustiibute a 
single recovery. There is not the difference between them that there is 
between a horse and a mule, as Mr. Walker has suggested. They are 
one and the same thing. 

The provisions of this proposed statute go not to the right; they do 
not take it away ; but to the manner, mode, and the extent of recov- 
ery. There can be no possible question in my mind but that Congress, 
and even the legislatures of the States under the prohibitions of the 
Constitution which do not apply to Congress, can alter any such meas- 
ure, or mode, or extent at will. Especially is that true when the right 
sought to be enforced is not a common-law right, but is based uimn stat- 
utory provisions. Patents only exist by virtue of the wise provisions 
in the Constitution, and, as 1 think, the unwise present provisions of 
the statute. I had the honor to submit these considerations to the Ju- 
diciaiy Committee of the House last year, and they passed upon these 
questions separately, and unanimously sustained these views, and espe- 
cially because of this additional consideration. The Constitution says 
thatCongress may grant an exclusive monopoly for a limited time. That 
is not a prohibition upon Congress from making anything less than an 
exclusive monopoly, but it is an express grant that they may give to 
the patentee anything less than an exclusive monopoly, on the familiar 
principle that the greater includes the less. There is no doubt in my 
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miud, and I am anusually strong in my opinion on that point, but that 
this provision is perfectly constitutional and perfectly wise. At least 
the most that Mr. Walker contended for is that it is a case not perfectly 
well settled in the courts, and because of that it sliould go there to be 
settled. 

Mr. Walker. You misstate rae. 

Mr. Kaymond. I shall not submit to an interruption. 

Mr. Walker. I cannot be misrepresented. I made no such state- 
ment of fact. It is not worth while for yon to misrepresent me. 

Mr. Raymond. What misstatement did I make f 

Mr. Walker. You stated that I admitted that it was a doubtful 
question. I admitted no such thing. I submitted a brief to the com- 
mittee, and I claimed that, beyond all qu estion, such retroactive effect 
would be unconstitutional, and the only interest I took in the contro- 
versy was that my client should net l>e put to the expense of going to 
the Supreme Court to particularly affirm my positive view. 

Mr. Kaymond. I must have been unfortunate in my language if I 
said that Mr. Walker so stated. I intended to say that the least he 
could maintain was that it was a doubtful question, not perfectly well 
settled in the courts. I submit that that question cannot be settled ex- 
cept by the courts. Of course it is a purely judicial question. If the 
present measure of damages or the present statute of limitations or any 
other provision of the patent law is unjust, iniquitous, is it proper that 
Congress, the legislative branch of the government, should decide a 
judicial question and preclude us from going to the courts to decide 
this question ! 

Senator Morgan. Still there is a great difference l>etween Congress 
giving retroactive effect to a statute and providing for future difficulties. 
If it is a question of policy, it is one that ought to be very gingerly dealt 
with. If they are not under a constitutional obligation to take away 
from these people rights already accrued, it seems to me a strong and 
hazardous movement to undertake to do it. 

Mr. Raymond. I would not take away their right. But I cite the 
committee to the arguments in Cooley's Constitutional Limitations, and 
of Chancellor Kent upon retroactive statutes of limitation, starting in 
the first place with the theory that the statutes of limitation have been 
looked upon as a disgraceful defense to interpose and have been gingerly 
granted, whereas they should not be; maintaining the dignity of that 
defense and of the policy in certain circumstances of making statutes 
of limitation retroactive. If there is a radical wrong existing under 
these statutes and it is possible to make the remedy retroactive as 
to this measure of damages (but not as to the right of recovery) and as 
to the statute of limitations, it seems to me right as a question ot 
policy to do it rather than perpetuate a wrong of the past, if it is an 
original wrong. I do not pretend to say that it is settled that these 
provisions would have a retroactive effect at all. I simply say that 
they should retroact in view of the necessities of the case if it is possi- 
ble to make them, and that in my opinion the true policy would be to 
say nothing in this bill about it at all, but let that question come up 
and be settled in the courts after the enactment of the bill. I certainly 
cannot see why, where there is so wide a question of difference and so 
wide a discretion on these two provisions, we should be precluded from 
trying that question in the courts. 

I will not spend any further time with the suggestions that have been 
made, except that I want to indorse most emphatically everything that 
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my brother Livermore said about the reissues, and everything that Mr. 
Hyde said in his address. 

Senator Moboan. On this subject of the statute of limitations in the 
first clause of the bill, I think I shall find myself compelled by my con- 
victions to suggest an amendment to it. My idea, suggested |>erhaps 
very indefinitely the other day, has been matured since your argument 
has been proceeding by the use of a word which I think you have very 
aptly used in the course of your discussion of this section — the word 
^'innocent." I shall propose, I think, that the section shall read as 
follows : 

That from and after the passage of this act do profits or damages in any snit at law 
or in eqoity for the innocent inn*ingement of a patent shall be recovered which shall 
have accrued in one year — 

I do not commit myself to one year — 

next preceding the commencement of snch snit, and all other cases more than six years 
next preceding the commencement of the snit. 

Discriminating between an innocent infringement and one not innocent. 
As I propose to offer such an amendment, I should like to suggest it for 
the benefit of the gentlemen of the bar who are present, in order to get 
their opinion, if they please to give it, in any form that they choose, as 
to whether the word "innocent" in that connection would be a sufli- 
cieutly definite word to reach the object I wish to accomplish. Is the 
word " innocent," as understood in the practice of the patent law in ref- 
erence to infringements of a patent, a sufiBciently definite legal term to 
be incorporated into a statute of this kind ! To say *'for the innocent 
infringement of a patent" would avoid great circumlocution, if we could 
get one word to embody the idea. 

Mr. Eaymond. I had planned to submit a number of points to the 
committee on this section, and the first was that the statutes of limita- 
tion that have been in force, and that have survived any length of time, 
have been statutes of repose, and should be ; and it is directed to the 
suggestion which tlie Senator has just made, as well as to the sugges- 
tion which was made the other day, that the statute of limitations 
should not apply to those who willfully, and more or less maliciously, in- 
fringe patents. All these arguments which I have hinted at are char- 
acteristic of, and reasons for, statutes of limitations as they have imme- 
morially existed. The history of the statutes of limitation would insist 
that it should be a positive unlimited statute of repose. As to the first 
point, of a willful infringement, let me refer you to the cases that have 
arisen under the bankrupt Jaw, wherein, without any modification of the 
statute itself, or conditions in the statutue, the courts have held that a 
willful failure did not come under the statute of limitations at all, and 
that the statute did not bar against such things ; and I am clearly of 
opinion that where you can establish a willful infringement of a patent, 
this first section would not apply at all. 

Senator Morgan. There is nothing in the first section to indicate it, 
because it includes all infringements. 

Mr. Kaymond. The point I am making is that all statutes of limita- 
tion are of that character, and courts created the exception, for this 
reason, that it is impossible to put into the statute provisions and ex- 
ceptions which will be certain, and clear, and satisfactory. Take, for 
instance, the bill proposed last winter, which provided that no damages 
should be recovered except for a year prior to the notice of infringe- 
ment. 

Senator Mobgan. I notice that when the courts create exceptions to 
any statute of limitations, they always accompany them with jeremi- 
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ads agaiDst the legislature for not having more sense to iuclude that 
which ought to have been included in the act. I do not say the word 
'^innocent" is a proper word to be used. It looks like a contradiction 
of terms to say the innocent infringement of a man's patent. 

Senator Wadleigh. Is there any exception to the statute of limita- 
tions except what is based on fraudulent concealment that would be 
cause of action by the defendant? 

Mr. Eaymoi*id. There is no exception in the statute. Even fraudu- 
lent concealment is not a matiler of statutory provision. 

Senator Wadleigh. I do not think the courts hold so in all the States^ 
but that fraudulent concealment is a cause of action and prevents the 
statute from running. It is so held in my State. 

Mr, Stobrow. !Not any concealment, but intentional concealment. 

Senator Wadleigh. Fraudulent concealment. 

Senator Morgan. I should like to have the bill passed in such shape 
as to be understood by the Supreme Court as to what Congress means^ 
and, more than that, I think there is justice in discriminating in the 
statute in reference to the man who has innocently infringed another's 
patent and one who has willfully infringed it. I threw out the sugges- 
tion in order to get an opinion on that point. 

Mr. Raymond. The suggestion, which I did not intend to close with 
until just now, was in reply to the suggestion that was made the other 
day and assented to by Brother Smith, to take the last clauses of this 
second section, giving to the courts the widest discretion, and leave it 
at that. That would be to us a tremendous relief. Judge Drnmmond, 
in the swage-block case, reduced the decree from $1,700,000 to $416,000, 
and said he felt himself bound by the rules of the court and by the 
' statute, and he admitted that that was a ridiculous decree, and said he 
would have reduced it more if he could. 

The point that I am making is, that it is not safe to leave the measure 
of damages to be established by the courts. This has been demonstra- 
ted in the most emphatic way you can demonstrate it by the history of 
their action in the past. Tbis whole country for the last ten years has 
been patent-mad, courts and all. They have treated patentees as they 
would treat idiots and insane people, and as they used to treat married 
women. They have built up a series of rules, wherein they prostitute 
the doctrine of trusts entirely as the measure of damages for recovery, 
and it will take them ten years to get over it by their own operation. It 
is a crying necessity that the legislative part of the government should 
lay down some rules to amend and modify the rules they abide by, and 
to repeal those rules of practice and recovery which should not obtain 
at all. 

It has been suggested that the inventor should never lose, and the 
infringer should never gain. The inventor never does lose. What he 
gets is not a measure of compensation, but is clear gain, is a reward. 
The infringer should always gain, or there is no reason in law or in 
logic for the existence of a patent law. I will submit some additional 
considerations to the committee, and thank the committee for listening 
to my remarks, which have been heterogeneous. 

Senator Wadle[GU. I want to ask you whether or not the parties 
you represent would prefer this bill to be as it is now, or whether they 
would prefer to have the period of limitation amended, as suggested by 
tSenator Morgan t 

Mr. Raymond. If you will pardon me I will say that, as to the dura- 
tion of the limitation, it does seem that a man should not be precluded 
and shut off from recovery while he is litigating his patent ; that is to 
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say, the only rule that I know of, except a mere general judgment and 
discretion, and guess at what ought to be the time, is that the statute 
of limitations should be measured by the time it takes the patentee to 
establish the validity of his patent, not the time it takes him to go 
through with that litigation, or, as will be the case after this bill passes, 
under the second section, to get through with the jury trial, because 
they will go back to the law for damages, where they belong. Except 
in very extraordinary cases, which should not be taken into considera- 
tion, the longest that equity suits take to establish the validity of a 
patent, that is, to go to an interlocutory decree, which is just as satis- 
factory as the final decree on that subject, is about three years ; and I 
can see no reason in the world for making the statute longer than three. 
But, to covet these exceptional cases, to be conservative in all this 
radical amendment, and to get a law the enactment of which will be 
sustained by the people in all its branches, to which no serious or strong 
objections can be mskde, I heartily support the provision of the law as it 
stands, of four years, but certainly there is no good consideration for 
extending that time in any case. 

Senator Mobgan. It is not the doctrine of notice which arises from 
Hs pendens. It does not seem that there ought to be any exception to 
the statute after the party has brought suit. 

Senator Wadleigh. Suppose the party was entitled to a limitation 
of one year under the law ; would not the word ^^ innocent" in that case 
apply only to a party who did not know that he was infringing a valid 
patent, and in that case would not the question of innocence or no in- 
nocence be one which the court would send to a jury! 

Senator Morgan. The jury would have to pass upon it in every case. 

Mr. Eaymond. Yes, sir. 

Senator Wadleigh. In that case would not your clients be very lia- 
ble to find juries who would say they were not innocent, and therefore 
yon would have six years instead of four t 

Mr. Baymond. Six years is not retained. 

Senator Morgan. Six years would be retained in the amendment. 

Mr. Kaymond. That applies to a reversal of the doctrine that now 
obtains, that we must know the law — must know all the patents that 
are issued. The word ^^ innocent'' would have no legal signification in 
that section. It cannot be used without some further statutory pro- 
vision taking away and annulling the presumption of law that he ought 
to know all about these fifteen thousand annual patents. Then, again, 
the question of proving what is innocent and what is not is almost im- 
possible. 

Senator Morgan. I inferred from the manner you spoke that it was 
understood among patent lawyers that there was a clear legal line of 
distinction between "innocent" and " willfal." 

Mr. Raymond. It is perfectly well understood among patent lawyers 
when talking together, but it has no legal signification whatever. 

I do want to say one word about the suggestion made by Brother 
Christy that there are three provisions here : one for the annulling of 
patents, one for the perpetuation of testimony, and one to compel the 
patentee to bring suit, any one of which, in his opinion, would bo sufii- 
cient. Take the case of a railroad company sued for a device used on 
their road twenty years ago. If lucky, we find one or two men who re- 
member what the device was. They make a drawing or a model of it 
and submit it to the attorneys. They say that is not an infringement ; 
but I do not want that man to commence suit and involve me in litiga- 
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tion aud decide tbe question of the validity of the patent, for I have no 
interest in that question. 

I do not want to commence a suit against him to annul bis patent, 
because I have no interest in that in the world. What 1 want is simply 
to perpetuate the testimony of these two men to show that the machine 
I used twenty years ago was not an infringement of the patent. 

Then it was said that the section of the Bevised Statutes as to per- 
petuating testimony is sufficient. It is not for this, if for no other reason* 
that under that section two persons not jointly interested could not join 
in such a petition without a statutory provision for it, and the merchants, 
the dentists, the railroad companies, the farmers, any class of employ- 
ment in any section would want to join in any petition to perpetuate 
testimony showing the invalidity of a patent in any suit to annul a 
patent or to compel a patentee to bring suit. The latter provision was 
put in for the remedy of an evil which exists in New England much 
more than in the West, of advertising that a man's business is an in- 
fringement of another's patent, for which tbe proper remedy is to compel 
that man to bring a suit ; for, in that case, you will see it would be 
ridiculous to give tbe man against whom the claim is made and upon 
whom the notice is served the affirmative in a suit wherein the validity 
of another's patent was in question. The one charging infringement 
wants to manage his own case, of c-ourse, and he wants to be plaintiff in 
the case where the validity of the patent is concerned. Therefore, tbe 
only way to bring that to a point is to enact that third provision, which 
will compel him to bring his own suit and manage it. There is an un- 
doubted necessity for each one of these provisions, and they are not ad- 
ditional provisions, one lapping upon the other, giving the infringer of 
the patent or the defendant in a suit additional advantages over a poor 
patentee. 

Mr. HuBBELL. Would he not have a right to an action on the case at 
common law for damages ? 

Mr. Raymond. Certainly. Then, as to those limitations in the first 
section of the bill, nothing in the bill prevents the right of an injunc- 
tion ; and if it is the theory of tbe law that I may have a close monopoly 
of my pin*maohine 1 have this remedy, and I do not care what the stat- 
ute of limitations is j I can stop further operations by an injunction. If 
a man has willfully infringed on my patent, and I know it, I can stop 
him by an injunction, if I have such a claim as we ought to recognize in 
the statute. 

Senator Morgan. The patentee might choose to let the infringer go 
on in the business and prefer not to stop him. 

Mr. Smith. The courts have held that that is an implied license. 

Senator Morgan. If he does iK>t bring suit within a reasonable time ? 

Mr. Smitii. Yes, sir; if he allows a man to go on and build up his 
business and allows all his money to be invested. Judge Shipmati ruled 
that it was an implied license. 

Mr. Eaymond. The limitation and tbe demarkation of what makes a 
stale claim in patent law, of what would be an equitable limitation, has 
not been defined by the courts at all, as I am advised by older and 
better counsel. We are going to make that defense in some important 
suits in the West for the first time. 

Senator Morgan. It looks to me that there ought to be a statute of 
limitations of some sort. 

The committee adjourned until Monday, November 19, at 1.30 o'clock 
p. m. 



Digitized by 



Google 



SEC. 11 : PERIODICAL PEES. 123 

Monday, November 19, 1877. 
The committee met at 1.30 p. m., puriaant to adjournment. 
ADDITIONAL AEGUMENT OF J. H. RAYMOND. 

Mr. Baymoiyd. Mr. Chairman and Senators, in my remarks on Satur- 
day I broke from the line of argument I intended tooocupy and did not 
return to it, and therefore omitted some considerations which are to mo 
of importance. I shall be very brief this morning, simply touching 
upon points upon which I would otherwise like to dwell. 

First, as to what my brother Dodge said, that the amount of the pen- 
alty or annual tax upon patents should be $5 and $10 instead of being 
$50 and $100, as fixed by this bill, I desire to say we are following a 
well established precedent abroad by not making it a mere nominal 
sum. In the second place, the grant of a patent by the government to 
anybody is at the very least either a taxation upon or a deprivation to 
the public which should not be continued in any instance unless the 
invention, which is the subject of that taxation or deprivation, is of 
sufficient value so that the inventor could well afford to pay a consider- 
able fee. In the third place, we want the feeling to be among patentees 
that this provision is not one under which they may earelei^sly put a 
finger into their vest-pocket and hau<l over a little small change, but 
that it is something of impoitance and dignity, worth enacting by the 
Congress of the United States, predicated upon a certain value in the 
]>atent and its benefit to the public, and that they must put a hand into 
their pocket book to get it. In the fourth place, the result of this pro- 
vision would be the annulling of a large number of patents that are 
good for nothing except as the bases for infringement suits. 

Following the illustration in the argument which I made on Saturday, 
that there is a large class of patents extant that do not cover practical 
machines, but contain principle^ upon which other more practical in- 
ventors have bnilded, and which are infringed by the other patented 
devices, and are good for nothing except to be bought and speculated 
upon by those who are justly called patent sharks— those practically 
useless patents come into value only at a very late stage in their his- 
tory, after the line of inventions has proceeded to a practical result. 

Those patents are a curse to the public, and by this fee, if you make it 
large enough, we would get rid of them before the progress of inven- 
tion has come to that stage where a practical inventor gets up some- 
thing which the public desire to use, and patents it, so that the public, 
buying of him, may buy and pay for what they get with one transac- 
tion. That is one of the greatest evils in the present law. Amendments 
are proposed in the House of Representatives to day which provide that 
the government shall not issue a patent unless upon the face of the pat- 
ent shall be stamped the names and numbers and dates of those patents 
which are infringed by it, so that the public may have notice. That, of 
course, is an impracticable provision. There are other provisions of the 
same character proposed, tending to cure the evil, one of which is that 
not the user but the vendor, the manufacturer, the middleman, should 
be responsible for these damages, which is alike impracticable. 

There are certain evils about the patent system for which no one has 
been wise enough to suggest practical remedies. One evil is that of 
which I am speaking, and a very great remedy in that direction is to 
put upon these useless patents (useless except for the ])nrpose of infringe- 
ment suits) a taxation that shall rid the public of them before the lino 
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of invention to which they belong shall proceed to that point where 
some other man, boilding upon the first patent, shall create a demand 
in the public for the thing which .he has invented and patented. 

I desire also to call attention and to emphasize the argument made by 
my brother. Livermore, that the assignee of an invention should not 
make oath to the facts of the invention at the time of reissue. Whether 
the oath he makes is upon information or belief, or upon his positive 
knowledge, is not a material point. It is in the bill which is presented 
by myself and my friends to the committee, but at the time that pro- 
vision was put into the bill, I strongly protested against it, and reserved 
the right to oppose it before the committee, as I have not time to do 
this morning. It seems to me an absolute absurdity, ridiculous upon 
its face, that the assignee of the patent should make oath either on in- 
formation or belief, on any ground, as to what the inventor did invent in 
the first place. 

Then I revert to the argument I tried to make on Saturday, namely, 
that these reissues of patents are a greater cause of evil than any other 
element of the patent law, and that it is impossible for the committee or 
for Congress to err in the direction of putting restrictions upon reissues. 

It was suggested also by my brother Livermore, I think, that a pro- 
vision should be added to this section as to the measure of damagen, 
adding interest to the judgment until recovery. A judgment, as is well 
known, carries with it costs and interest; it is a complete, well-rounded 
thing. A decree in equity, which is the result of most patent suits, is 
a specific direction, and carries interest with it only when it is included 
in the decree in express terms. I see no reason tor abolishing that dis- 
tinction between a judgment and a decree. Then, again, it is the policy 
of the Supreme Court of the United States, as laid down in their rules, 
and as contained in all the mandates which they issue to the court? be- 
low, that interest shall be received upon judgments or decrees accord- 
ing as the statutes and laws of the States from which the cases come 
shall allow interest or not. That seems to me a well-devised rule, and 
I see no reason for altering it. In other words, I see no reason for in- 
corporating any provision in this bill as to interest, for the reason that 
the law and the present rules of the Supreme Court sufficiently and 
wisely pix)vide for it. 

I desire to submit one or two additional considerations upon the first 
and second sections of the bill. I desire to call attention to, and em- 
phasize, the argument of Mr. Hyde, that if the statute of limitations is 
too long, it results in absolute loss and irreparable injury to the defend- 
ant, whereas if it is too short, it only results in a multiplicity of suits. 

I revert again to the part of my argument on Saturday citing the 
provisions of the bill before Congress last year as to notices. There is 
no cheaper, no easier, no more effective way by which a patentee can 
give notice to the public and to infringers of his j'ights than by com- 
mencing suit. I do not think that the committee can err in that direc- 
tion as to the statute of limitations resulting in a multiplicity of suits, 
especially in view of the proviso that is in the bill to the effect that if 
the patentee be in good faith contesting one suit in which is involved 
the validity of his imtent, the rule of law that the plaintiff* is always in 
court may be avoided by the court granting a stay of proceedings in 
any pending case. 

I think I may assume safely that the argument has demonstrated 
that the statute of limitation which may be adopted by the committee 
should be an absolute stalute, strictissimi juris^ and that it should be a 
statute of repose. The history of statutes of limitation which have sur- 
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vived show that it is policy always to inclnde iu statutes of limitation 
no conOitioDal provisos that are not absolutely necessary in the special 
cases. Are any such conditions in the case before the committee Y I 
think I may well assnme that no provision or condition has been sug- 
gested to which insurmountable objections have not in turn been pre- 
sented; for instance, the words ** innocent infringement would leave 
the statute open to wide discussion and debate in the construction of 
it, the words proposed not having any legal signification at all; in 
which discussion and debate and determination by the court we would 
be liable to lose the effect of the statute which is desired by the com- 
mittee, by Congress, by the public, and by all the gentlemen present. 
Then, again^ in making a distinction in the statute between the vendor 
and the vendee, the middle-man and user,you are simply transferring, if 
that provision be adopted, the burden of the present law from the con- 
sumer to the middle-man — from one class to another; and it does not 
affe<;t at all the real ethics of the case. Now, the patentee has a right 
of action against either the manufacturer, the seller, or the user. Be- 
cause the user in one case is a railroad corporation, or in another case 
a lar^re miller, or in another a large manufacturer, he prefers to sue 
him. In another case the users are the farmers or the mechanics scat- 
tered abroa4l through the country, whom he may easily black-mail, if the 
case is a fraudulent one, or from whom he may easily get damages in a 
large amount, if the case is not a fraudulent one, by sending agents 
through the country to collect damages from them. You are not reme- 
dying the evil any by transferring the burden of it from the consumer 
either to the middle-man, the vendor, or the manufacturer. 

With that, I leave the subject of a statute of limitations, confident 
that the committee will come to the conclusion that no other change is 
necessary than such amendments as may be suggested by the discretion 
of the committee in shortening or lengthening the time of the running 
of the statute. The length of the statute should be determined largely 
by the measure of damages which the plaintiff would recover. 

I desire to suggest, in that connection, that while now all suits are con- 
tested in equity courts, if this second section should be adopted in its 
present shape substantially, suits will be brought hereafter on the law 
side of the courts, which present a more speedy and satisfactory remedy 
than the equity courts now provide; and the necessity for a long stat- 
ute to avoid pressing an interested patentee would not be the same in 
that instance as it is now, whereas the patentee is subjected to long 
equity litigation in every case by reason of its offering him so great a 
reward. 

I come, then, with these brief considerations, to the second section, 
and suggest that any provision that may be adopted that would result 
iu reducing patent royalties and recoveries to reasonable and certain 
amonnts would benefit inventors by increasing the number of settle- 
ments in a degree that I hesitate to estimate. Almost all patent claims 
now are fought by those who are able to fight them. I speak of the 
public. I do not speak of large manufacturers or railroad companies, 
because they employ counsel by the year to advise them in these matters 
and they are governed by their advisers as to what the law is ; but as 
to the public generally, everybody who can afford to do it on general 
principles fights a patent. Why ! Because the recovery is so ridicu- 
lously high at the end, and therefore the demands made by the patentees 
are so ridiculously high in the first instance. If the recoveries are re- 
duced to a reasonable and certain amount, like a license-fee, the demands 
made in the first instance by patentees would not be anything like so 
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great, aud tbe number of settletneuts woald be increased in a ratio that 
I hesitate to estimate. 

It was suggested the other day, as I think tbe argument was put by 
my brother Walker, that the abolition of profits in equity cases, either 
entirely or wholly, would be in fact a premium upon torts. That is an 
argumentum ad hominem which perhaps requires some attention. It is 
equivalent to my saying to the committee that if, in the opinion of the 
legislative branch of the government, the penalty of death for murder 
is ridiculously and wickedly excessive, and entirely contrary to tbe 
public policy (as undoubtedly is this measure of recovery of profits in 
equity proceedings in patent causes), if the legislative branch of the 
government should come honestly to that conclusion as to the death 
penalty for murder, and therefore should substitute Imprisonment for 
life, would that be a premium upon murder! I do not feel at liberty to 
make any further argument in favor of the entire abolition of profits in 
patent cases, or of dose monopolies in patents, than is necessary to sus- 
tain the second clause of the first paragraph of second section, which I 
hope will practically have this effect in the particular cases in which 
those I represent may become interested. 

If, then, in these cases the measure of recovery were reduced to the 
damages — and that is the intention of the first paragraph, although I 
believe you will come to see that as it reads it does not mean that, and 
for that purpose I shall submit to the committee some amendments to 
the second section which will make it plainer in that regard — if in cer- 
tain cases the recovery in patent litigation is limited to the damages 
which in turn shall be solely determined by the license-fee, think for a 
moment what then the patentee would get, and compare his recompense 
or reward (I care not which you call it for the present purpose) with 
the recompense that is paid in the theory of reward and of compensation 
to any and every other product of the intellect, or that is paid for pro- 
fessional service that is created and rewarded by statutory provisions, 
as for instance the judges of our Supreme Court, the judges of our circuit 
and district courts, the members of the legislative branches of govern- 
ment, both National and State, and the executive officers of the govern- 
ment. Taking any other instance that you may find where the value of 
the property in the service is created by statutory provisions and the 
reward also is created by statutory provisions, I ask the question, would 
not the damages which the patentee would recover, if limited to his 
damages, and in turn as the measure of damages if limited to the license- 
fee, be tbe best compensated man in the world who holds that kind of 
property ? 

In the statement with which I conclude I desire the critical examina- 
tion and careful criticisms of the members of the committee and the 
gentlemen present, foe I desire to submit some propositions concerning 
the Paris-green compound case that has been referred to during the 
argument, i shall be very glad to be corrected if I am mistaken in 'the 
statements that I make, for they are strong statements. The patentee 
of the Paris-green compound for killing a worm that was destroying a 
large part of the cotton-crop was tbe first to invent such a comi)ound 
that would accomplish this and without damagiug the cotton. We will 
suppose that at the time of his invention compounds were known and 
used which produced like effect, but also damaged the crop to a consid- 
erable extent. Go further and suppose that another subsequently in- 
vented and patented a compound which did not involve the ingredients 
or principles of combination of the Paris-green compound, and therefore 
did not infringe the firt^t patent, and that the planters, for the purposes 
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of defense upon the qaestion of damages in a suit under the first patent, 
bad acquired rights under the second patent. Making that a strong case, 
then it must be admitted that under the mildest form of the present rules 
of recovery in equity the owners of the Paris green patent would recover 
from the planter the full market-value of that proportion of the crop 
saved by the use of the Paris-green compound which he would not have 
saved by the use of other compounds subsequently patented. 

I go further and give the rather immaturely considered opinion (but 
I am sure this morning that I am correct therein) that the planter hav- 
ing bought rights under the second patent for the purposes of evading 
what would be considered the rights of the first patentee, and not for 
the purposes of use, because from the necessities of the case he is 
obliged to use the Paris-green compound, the courts would not admit 
him to the above comparison, but would hold him for the full market- 
value of the proportion of the crop saved by the Paris-green compound, 
which would have been lost by the use of any compound at that time 
public property and free to the use of any one. . 

Even in the case 1 stated, where there was a subsequent patent, that 
would accomplish the purpose^ although not so well and perhaps not 
so economically. The comparison was not between the Paris-green com- 
pound and the other patent, although the planter might have bought 
rights under the other patent, but the comparison is between the results 
of the use of the Paris-green compound and the results of the use of any 
other compound which at that time was free to all the public to use and 
was public property. 

Mr. Walker. Do you mean to say that is law now f 

Mr. Raymond. I do, and 1 say that is the law in the case in which 
you are interested. 

Mr. WalkSr. I submit to the gen tlem i hi the committee that that 
is a very important statement of law. 

Mr. Raymond. I »sk gentlemen present to criticise that statement 
of law after I get through. I cite the case otUmigh v. The Chicago^ 
Burlington and Qnincy Railroad^ and the swage-block cases, which were 
decided last May in the Supreme Court. I may say that some of those 
swage-block cases will go back into the Supreme Court on another 
qaestion, and it is intended, if possible, to raise the question there. I do 
not think this is good law, but it has been held so in the cases cited. It 
has been held repeatedly by Judge Drummond in the Tanner- brake 
case, which my friend Walker represents, that the comparison was not 
between the Tanner-brake patent and the other patents which the road 
had bought the right to use, but it was between the Tanner-brake patent 
which was issued in 1852 and any other device (the old single brake) 
which the public were entitled to use at the time of the infringement 
of that patent. The courts have held this doctrine m cases in which I 
am interested, and so far as I am aware have not reversed it. This 
rule is not changed by the provisions of the bill, if only the fact is added 
that in the cultivation of that part of his crop affected by the worm the 
planter has made a profit of one dollar, for this abominable rule of profits 
is repealed only in cases (and I now refer to line 16 of the second section) 
^^where the invention has enabled the defendant to realize an actual 
profit in that part of his business connected with the use of his invention.'' 
If he has not realized an actual profit of one dollar, or more, in that 
part of bis business connected with the use of his invention, then the 
rule of profits does not apply under the provisions of the statute as 
proposed ; but if he has made a profit of one dollar or more, the rule 
of profits, as it now obtains in courts of equity, will apply, unless, 
perchance, he escapes, as I hope to escape in a large number of cases. 
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tbrou;xli the provision injine 5 of this section, that *' where it is for the 
interest of the patentee that other persons generally should nse the 
same in like manner, the damages, measured by the license-fee, shall 
apply.'' I do not think the case would come underthis latter provision. 
If, as in the case of a pin-machine cited the other day, or in the case of 
a sewing-machine, or sleeping-car, or any other case where there is a 
close monopoly — that is not a legal term, but the gentlemen present un- 
derstand perfectly well what I mean — where it is for the interest of the 
patentee, and he desires to be the only manufacturer, and, in addition 
to such royalty as his caprice may establish, to reap a manufacturer's or 
middleman's profit thereon ; if it is for his interest that he should be 
the sole manufacturer or the sole vendor, then, a^ain, you see, under 
the provisions of the second section, that it is not for his interest that 
other persons generally should use the device, as in the case ot" the Paris- 
green compound to which I referred. We hope to escape from this rule 
of profits, because, in the case of railroad devices, it is " for the inter- 
est of the patentee," &c., except in the Westinghouse brake, the Pull- 
man palace-car, and a limited number of cases — perhaps there are some 
half dozen others that I might mention — where they have invested a 
million of dollars or more in the manufacture, and it is to their interest 
to maintain what I call a close monopoly in the patent. In the army of 
inventions that are presented to railroad companies, the man has sim- 
ply the broad seal of the United States in his hands, and wants us to 
manufacture and introduce the article. In such a case the license-fee 
would apply, and, so far, we are getting relief by this bill. 

I will submit my amendment, to cure the ambiguity suggested by 
brother Christy, as to what the word *' same " means. I have adopted 
the language of the pamphlet which was prepared in my office in Chicago 
by the <*x)nsultation there, and which was scattered among the members 
of the profession. It was subsequently altered within the last two weeks, 
by my consent, to be sure. I have also included another sentence, 
which is entirely new to our consideration, which came to my mind this 
morning. I would amend section 2 by striking out, in line 8 (I refer to 
the bill as printed by the Senate), the words ^' shall be the same," and by 
inserting after the word " equity," in said line, the words " shall be the 
price of said license-fee." I would also amend section 2 by striking out 
the words " the same," in line 13, and by inserting, in lieu thereof, the 
words '' what would be a reasonable license-fee." That is the intent of 
what is in the pamphlet prepared at the consultation in Chicago. Then 
I want to suggest, and it is a new thought to me, to add, at the end of 
the sentence in line 14, after the word "case,*^ the words "and that shall 
be the full measure of the plaintiffs recovery." That is what we mean, 
and we ought to say it. I believe in the old Irishman's maxim, " If you 
mean it, say it ; and if you don't mean it, say so." Then the section 
would read, commencing with the third line — 

or where it appears to the conrt or jory that, from the nature of the invention, it is for 
the interest of the patentee that other persons generally should nse the same in like 
manner and pay him a license-fee therefor, the measure of the plaintiff's damages, both 
at law and in equity, shall be the price of said license-fee, and no account of profits or 
savings shall be allowed. If a license-fee has already been established bv a reasona- 
ble number of transactions of a character applicable to the case at bar, that shall be 
adopted as the measure of said damages ; but if not, then the court or jury shall deter- 
mine what would be a reasonable license-fee from all the evidence in the case, and 
that shall be the full rat^asnre of the plaiutifiTs recovery. 

I have no doubt in my own mind, unless I am very much mistaken, 
but that was the intent in the original section among those who pre- 
pared the bill. If it was not, I should be very glad to be corrected. 
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ADDITIONAL ARGUMENT OP CHAUNCBY SMITH. 

Mr. Smith. Are yoa aware that throagbout all the discussion here 
last spring, and in Chicago, I contended that the introduction of the 
words '^reasonable license-fee'^ was not the sound rule, and that it was 
an unsound rule, onerous even for the railroad companies that were in- 
terested f and instead of saying that that was the understanding, you 
will see that it was contrary to my views. I have always contended 
that that is an illegal phrase, and I do not believe, if it is ever adopted, 
that it would apply to railroad cases. 

Mr. Raymond. We must certainly understand that the word '< same" 
in the 13th line refers to license-fee, and not to damages. 

Mr. Smith. We discussed the propriety of using the words ^' license- 
fee," and finally dropped the phrase throughout the bill. 

Mr. Batmond. I would be very content to strike out the word '^ same " 
and make it ^^ license-fee." 

Mr. Smith. It might lead to this, that in determining what a reason- 
able license fee was, you would resort to the advantages which the de- 
fendant had derived from the use of the patent, and that it would be 
reasonable for him to pay the full benefit of what he got That is one 
view that might be contended for. The court, in assessing damages, 
look to the injury of the plaintiff, not to the benefit derived by the 
defendant mainly, and I have no idea that that rule can be introduced 
?rithout working greater hardships to the defendant, except in cases of 
account, than the present rule. I should myself regard it so, and cer- 
tainly the idea of introducing the words ^^ reasonable license-fee" as an 
element to be taken into account in determining the damages, was one 
that we discussed in Chicago, and it was finally dropped. 

Mr. Batmond. I was absent at my home, you will remember, when 
the discassion took place on that point. 

Mr. Smith. I remember. I cannot believe it would be your interest 
to introduce such a phrase as that, because it would carry you at once 
to the advantages that the defendant had derived as an element to de- 
termine what was reasonable for him to pay. 

Mr. Walker. Your idea of the bill, as it now stands, is that that is 
excluded f 

Mr. Smith. Perhaps not excluded as one means of determining dam- 
ages, because the courts sometimes look to that Still it is not a con- 
trolling element. 

Mr. Walkeb. That is only resorted to when the other means fail. 

Mr. Smith. That, I think, is so. The courts have sometimes allowed 
juries to look at the advantages which the defendant has derived, not 
as determining the measure, but as one element that might be resorted 
to in determining the damages. Any rule which introduces the ele- 
ment of a reasonable license-fee would, I think, carry the case just 
where parties stand in making a trade, and that directly involves the 
question of advantage to the defendant. Parties meet to trade. The 
thing they talk about is what value it would be to one party to buy, and 
how much he can afford to pay for what he is going to get. 

Mr. Hatch. Looking at this matter, not from the point of the in- 
fringer or the railroad company, but from the point of the inventor, 
would it not be proper to have the word ^< reasonable" in the law. so 
that if there is to be a license-fee assessed it should be a license-fee that 
would be reasonable t Do you suppose that there is to be an unreason- 
able license-fee assessed t Consider the inventor, as well as the infring- 
8. Mis- 50 ^9 
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ing railroad that comes in and proposes to take what it desires and use 
it and then settle for it afterward. 

Mr. Smith. The word '^reasonable" introduces no idea that the law 
does not write there without the word. I do not think it is a proper 
rule to undertake to substitute in courts of law or equity for the phrase 
<' damages," which has a pretty well settled signification. Take the 
price of an article. Whether you call that the price or the reasonable 
price, its value to the defendant is not the proper element in these cases 
of claims for damages. I only meant to say that I thought my brother 
Baymond had fallen into a mistake in saying that it was the intention 
at the consultation that the words reasonable license-fee should be used. 
We discussed that subject very fully, and came to the conclusion that 
the phrase should be dropped. Ton will recollect that I suggested here 
last year that the phrase ^' license-fee " was misleading, and that no one 
could tell where it would lead. Our object was, as I understood it, to 
take away the right to an account in a large class of cases, and limit 
the parties, both at law and in equity, to the establishment of damages 
by the appropriate means, recognizing that in a very large class of cases 
that rule has been already settled to mean an established license-fee. 
It takes away all danger of excessive recoveries under the guise of 
profits and substitutes therefor, as I think, the more conservative rule 
of law in damages where the object of the court or where the inquiry of 
the court is to view the damages which the party has suffered, and only 
incidentally what the defendant has realized. 

Mr. HuBBELL. You say that where a man has an exclusive right 
granted to him under the Constitution, where the inventor has not 
licensed the party, and perhaps does not wish to license him, they are 
to have the privilege of taking his invention and using it, and then they 
are to be rated as though he had licensed them, and they are to be 
assessed on the ground of a license-fee, and not as compensation, or as 
damages t You use the term '^ license fee." License fee would express 
volition on the part of the patentee, when there is no volition on his 
part that you should use the invention at all. Probably he has his own 
ideas and reasons for not allowing others to use his invention at all, and 
why should they pay him only a license-fee t What right have you to 
take his invention, in which he has the exclusive right, and rate it on 
the ground of a license-fee when he is giving no license t What right 
has the law to do it f What right has Congress to do it, when the (.con- 
stitution does not give yon a limited or restricted right in any way, but 
says that it shall l^ an exclusive or an absolute right t Here you would 
give it this conditional, contingent, and defeasible character by putting 
the inventor upon the ground of a licensor, when he is not a licensor. 

Mr. Smith. That is the ground where I understand the law now puts 
him in that case where he has not established a license-fee, because the 
law undertakes to fix damages by evidence in the case; and in equity it 
goes beyond that, and says he may recover profits that are clearly to be 
recovered. We propose to exclude the courts from inquiring into profits, 
and confine them to damages. 

Mr. HuBBBLL. Why put a bridle on the judicial power! Why not 
let them take all the facts and circumstances of the case, as in other 
causes, and fix that compensation which the Constitution recognizes as 
a compensation for the use of the invention t 

Mr. Smith. I think we come as near that as possible. Damages at 
law do not in all cases certainly, and probably in very few cases, reach 
the whole measure of the plaintiff's injury. There is a great deal of 
injury in many cases. The plaintiff may suffer a great deal of damage 
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which is too remote to be reached. The law does not undertake to reach 
all the damage which the plaintiff may have suffered; therefore we 
wanted to confine the scope of the law as far as possible, and only step 
oatside in the last clause when the rules for damages were plainly so 
injurious or so excessive in one direction or another as to do injustice. 
Our object was to make as little change in the law as possible, as we 
understood it, except in the matter of accounting in a class of cases, and 
yet place in the hands of the court a corrective power over the results 
of the rules of law when they plainly did injustice to the parties. 

Mr. HuBBBLL. The judicial power has that right anyhow. 

Mr. Smith. Kot quite. The Supreme Court said in the case I quoted 
here that the chancellor in equity had a wide scope, but that the rules 
led to results which made them hesitate about their application, and, as 
I think, plainly indicated that they had not quite the freedom which 
sometimes might be desirable. We were seeking to place in their hands 
greater liberty than they seem now to think they possess. 

Senator Morgan. Mr. Smith, I should like to call your attention, for 
the purpose of getting the views of the bar and any gentlemen who 
may see proper to present their views, to this inquiry, which seems to 
me to affect the question of the statute of limitations and also the 
question of the admeasurement of damages : A person who uses a 
patented invention is treated in the adjudications under the patent law 
as a trustee in invitum. 

Mr. Smith. In equity f 

Senator Morgan. Yes, in equity, l^ow, is it not a principle of the 
law of trusts that a trustee in inrntuMj who holds under color of title, 
or who holds in absolute innocence, is not charged with profits unless 
he has actually realized profits ; and ought not that principle of law to 
be applied to the patent system t 

Mr. Smith. I should hesitate to say that that is a general principle 
in all cases, but I am quite sure it was the principle which the courts 
started with in patent causes, and which ought to be the rule in patent 
causes. That, I believe, answers your inquiry. 

Senator Morgan. That answers my inquiry. It seems to me the 
adoption of such a principle as that in patent law, both in reference to 
the statute of limitations and in reference to the admeasurement of 
damages, would meet a great deal of difficulty that has been suggested 
here. 

Mr. Smith. I am free to say that the case of Bean v. Mason shows 
that no party should be held responsible in equity for profits unless he 
had made profits, because they there held, if he had not made as much 
as he ought, he was not chargeable for his lack of diligence. 

Senator Morgan. That would depend upon the motives, the animusj 
with which he took that property. If I take another man's property 
willfully, knowing it is not mine, out of which he could have made 
profits, and deprive him of the opportunity of doing so, I ought to be 
chargeable with everythfng that that man could have made by a proper 
use of the property 5 but if, under color of title or entire innocency of 
his right, I take his property, and they charge me as trustee against my 
will, though I have not voluntarily put myself into that position, I 
ought not to pay profits unless I actually realize profits. 

Mr. Smith. That, I understand, is the law now ; but it does not go 
so far as the case which you put, as you seem to think it might be 
carried, or at least it did not until this recent decision iu Meva.v. Can- 
over^ 11 Official Gazette, p. 1111. Our object in this provision, if we 
have happily expressed it, is to bring the court back and limit them to 



Digitized by 



Google 



132 MR. A« H. WALKER. 

a case where profits have actually been made, the trust attaching (if I 
can make the distinction plain) not to the invention in the hands of the 
party, but to his fruits of the use of it. I think the law really was, 
until the courts pushed it to an extreme, that they never contemplated 
in the outset just what you expressed in regard to the equitable cases. 



FTJETHER REMARKS OP J. H. RAYMOND. 

Mr. Raymond. I desire to thank the committee for the patience and 
consideration which they have shown me, and I think it proper certainly 
that the committee should receive the thanks of the public for the great 
consideration that they have given this important question. 



ADDITIONAL REMARKS BY A. H. WALKER. 

Mr. Walker. I wish to say a single word, with the permission of Mr. 
Storrow. in reference to a point that occurred in the course of remarks 
here ana in regard to another point suggested by Senator Morgan. I 
refer him to the case of Livingston v. Woodworthj in 15 Howard, which 
was a case that came before the Supreme Court, in which this equitable 
recovery of profits was sought. The circumstances of that case were 
these: The infringer used unlawfully the Woodworth planing-machine. 
It was an equity case. On the trial, it turned out that, with proper man- 
agement, he might have made a dollar a thousand on all the boards he 
planed. That was one fact. Another fact was developed that he made, 
in point of fact, only fifty cents a thousand. Mr. George T. Curtis was 
of counsel for the complainant in that case, and he urged, on the prin- 
ciples of trusteeship, that the defendant was bound as a trustee not 
only for what he did make, but that he was bound as such trustee to 
use due diligence to make all he could. He obtained a decree from the 
court below for the full dollar a thousand. When the case reached the 
Supreme Court of the United States, the Supreme Court of the United 
States used almost precisely the same language that Senator Morgan 
used this morning. The Supreme Court of the United States said this 
in^nger was an innocent infringer, and, being an innocent infringer, 
he should be required only to pay over in equity the exact sum he re- 
ceived ; and if, under any circumstances, it was deemed desirable or 
proper or just for the complainant to get the full amount he might have 
received, he should proceed at law, by an action on the case, on the 
theory that he had been injured to that amount, inasmuch as it was 
then supposed that every time the infringer planed a thousand feet of 
boards he deprived the owner of the patent of the opportunity to plane 
them, and therefore the infringer injured him to the extent of the profit 
that the owner of the patent might make. 

Senator Mobgan. I suppose that would depend upon whether he was 
there ready with the machine to do the planing. 

Mr. Walker. Exactly. That doctrine never has been held, so far as 
I know, in any case in this country except in 1857 in the case of Pitts v. 
Eallj and a few years afterward in the case of Seymour v. McCormick, 
the Supreme Court held that it is of very limited application in actions 
at law. 

Several remarks were made by brother Raymond to which I wish to 
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refer. The idea that the patent law as it dow stands makes a man who 
ases a machine upon which there are two or more patents pay more 
than once for the benefit he has derived, that is, pay all or a portion of 
what he has derived, to one patentee, and then afterward be forced to 
pay all or a portion to another patentee. To enforce that, he has said 
this morning that the coarts held that when the owner of a patent pro* 
ceeds in equity to recover profits, and when the case is referred to a 
master to take an account of those profits, the master is directed to take 
an account of what he would have derived by the use of this machine 
over and above what he derived by the use of any machine then open to 
the public and free to the world. Brother Raymond endeavored to ex- 
clude the idea that this measure of comi>ensatioa was not confined to 
machines open to the public, but machines that were patented and which 
the infringer had no right to use, could also be set up as a standard of 
comparison. !Now, in point of fact, the Supreme Court never has made 
an infriDger pay two patentees for the same thing. He referred to the 
case of Bmigh v. The Railroad Company. That is a case in point and 
illastrates this matter to a dot. The brakes about which we have 
heard so much, ^nd which are used on almost all cars in the United 
States, are subject to three patents, the Tanner, Hodge, and Stevens, 
in their successive order. The Tanner brake was the first successful 
double brake ever used. Hodc:e invented an improvement on Tanner, 
and in addition to the benefit that was conferred upon the public by the 
invention and patent of Tanner, ue conferred another benefit upon the 
public. Stevens took another step and perfected the art by invent- 
ing his particular combination of levers. Stevens's assignees brought 
suit in equity against the Burlington Road many years ago for profits, 
and all the profits claimed was the amount of the benefit he had con- 
ferred upon the Burlington Road over and above what they would have 
received by using the next best machine. He did not pretend to re- 
cover the entire profit derived from the use of that invention. It was 
precisely the case of a horse, saddle, and a pair of stirrups. When the 
Tanner brake was invented it conferred upon the public the horse. 
When Hodge invented the improvement, it put the saddle on the horse; 
and Stevens by his improvement added a pair of stirrups to the horse 
and saddle. A horse is very good even without a saddle or a pair of 
stirrups, but it is better to ride on a horse with a saddle and stirrups. 
Now, a saddled horse is better than an unsaddled one, and a saddled 
horse with stirrups is still better than a saddled horse without stirrups. 
All that Stevens ever asked in equity is the benefit that has been derived 
from the use of the stirrups; all that Hodge ever asked on his patent is 
the benefit derived from the use of the saddle with stirrups. Tanner 
said, ^' You have paid for the stirrups and the saddle honestly, and now 
pay me for the horse which never was claimed by Hodge or Stevens.'' 
There does not seem to be any confusion or any injustice in that. All 
the companies are called u|>on to pay is the whole, and to pay it to the 
right men. The value of the horse is divideil up into three parts; but 
in some instances they have paid Stevens and have not paid the other 
two; in some instances they have paid Hodge, and have not paid the 
other two. In some instances they have paid Tanner, and have not 
paid the other two, and in some instances they have not paid anybody 
at all. 

Senator MoBOAN. There is not any question on that point when you 
go into equity, because the master might separate between the three 
patentees. The question would arise in an action at law for damages. 

Mr. Smith. That has been done by the Supreme Court. 
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Mr. Walker. My remark was intended to meet brother Raymond's 
remark, which I presumed, although it did not intend to create that 
impression, might make the impression that an infringer is boand to 
pay more than once for the same thing. 

I wish to say just another word about the doctrine of trusteeship and 
the theory upon which I understand it Suppose that Senator Booth 
has got $50,000 in government bonds, and he thinks that he may die. 
He wants some good man as an executor of bis estate, and he makes his 
will, appointing Jay Gould, of New York, his executor. That of course 
is a very absurd supposition, but it answers my pur|K>se. He imposes 
no duty upon his executor except to cut the coupons off the bonds, and 
pay them over from time to time to the heirs of Senator Booth. Jay 
Gould says, ^' I have more points on stocks than any man alive, and I 
will do better for Senator Booth's heirs than he thought I could possibly 
do. I will take that money and invest it in some sort of stocks that I 
know exactly bow to manipulate, and instead of making 6 or 7 per cent, 
a year I will make 50 per cent, per annum, and then I will pay over 25 
per cent, of this profit to the heirs, and keep the other 25 per cent, for 
my trouble." He goes on and the thing turns out as he expected. He 
makes 50 per cent, per annum. The heirs learn of it and file a bill 
against him to require him to pay over the 150,000 and the last cent of 
profit he has derived, on the theory that he is a trustee not only for the 
exact amount of money which Senator Booth confided to his care, but 
also for the profit he derived from the use of the money. Mr. Gould 
puts in an answer and says, '^ Those heirs could not speculate on Wall 
street any more than they could fly ; they do not know a single point 
about these things. There is not a man in the world who could have 
made that money except myself. Is it possible, because I used my 
remarkable talent and splendid experience in making 50 per cent, upon 
the investment, that I am bound to pay it over to a lot of people who 
could not have done it to save their lives ? No ; if I give them one-half 
that is abundantly liberal." In such circumstances equity says, <^ That 
is no defense; you must pay over to the cestui que trustent the last cent 
of money you have derived from its use." The railroad companies have 
infringed our patents. Take the swage-block patent ; that is a remark- 
able case. I happen to know that the Lake Shore and Southern 
Michigan Railroad agreed to take out a license for the sum of $1,000, 
and when they came to pay a thousand dollars they desired to pay it 
in bonds of their own, depreciated to 90 per cent., so that the owner 
only would have received $900 instead of a thousand dollars. The in- 
ventor would not give the license for that sum, and the railroad never 
took out a license. He sued them in equity and got a decree against 
them, for the exact profit which they received, of over $130,000. 

Mr. Kaymond. The doctrine of profits carried it up to $291,000. 

Mr. Waleeb. That was the doctrine as the master understood it, but 
not the doctrine of profits as Judge Davis and Judge Drummond under- 
stood it. They understood that the master had made errors in applying 
the law, and cut down the decree more than one half. I say under 
these circumstances, when that company had the chance to buy that 
improvement for a thousand dollars some fifteen years ago, and then 
when they attempted to defeat the patent for a great many years, and 
finally when the patent was held to be valid and it was hi*ld that they 
were infringers in the Supreme Court this last year, is it an injustice 
and a wrong that they should be require<l to pay over to that patentee 
the exact amount of money they pocketed by the use of the property t 
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Senator Mobgan. The difference in the cases is that one is an express 
tmst under seal, and the other is a case of implied trust. 

Mr. Walker. Ton \vill see that implied trusts are subjected to the 
same considerations as express trusts. The distinction exists, but it is 
not a controlling consideration. 

Senator Morgan. I think in the case of an implied trust a man gets 
credit for the application of his skill, and in the other case he does not. 

Mr. Walker. If you are right about that, I am wrong. It is my im- 
pression that there is no such distinction between constructive and ex- 
press trusts. I did not quote the illustration as an authority that should 
bind, but to illustrate the principle. As I understood, there is no such 
distinction as the Senator indicates between constructive and express 
trusts. There are many distinctions, but I do not understand that that 
distinction is laid down. But it is an illustration of our position, that 
when infringers have derived money from the nse of our improvements 
the highest considerations of equity reqnire that they should pay that 
money over to the men who own the improvements, and not be |)ermitted 
to keep nine-tenths of it in their pockets. Particularly in cases where 
the rights of action have already accrued it is wholly improper and un- 
constitutional to deprive us of a right t<o sue for and recover that which 
the law says we are now entitled to have. 

Mr. Raymond. I want t«> say in regard to Mr. Walker's first illustra- 
tion (of course there is no opportunity for me to cite authorities to sus- 
tain my proposition) that the practical trouble is this: We have been 
presented — not the railroad companies, but all here — with the horse, 
saddle, and stirrups complete, and we have paid for it and closed our 
bargain, but find out afterward that the man we were dealing with was 
only the owner of the stirrups. 



ARGUMENT OF J. J. STORROW. 

Mr. Storrow. I shall endeavor, Mr. Chairman and gentlemen of the 
committee, if I have to use any illustrations in the course of the argu- 
ment, not to refer to anything in which I have, or any one here has, any 
special personal intef^st in controversy to-day, because if I undertake to 
look out for the good of mankind and insist in the first place upon going 
to my office and looking out of my own window, I am afraid there is a 
great deal that I should miss and a great deal that I should see in a very 
peculiar and one-sided manner. I do not expect under this law, and 
none of us expect, that we shall entirely do away with all cases of hard- 
ship. We cannot do that under any system of government which depends 
upon law and due process of law, that is, rules laid down in advance 
for the guidance of judges, instead of the mere unrestrained conscience 
of the judge himself: and yet we would not give up that system, although 
the practice of an Eastern cadi allows greater mental freedom and in 
some individual cases perhaps greater justice. There will still be cases, 
in spite of any changes we make in the law, where practitioners at the 
Patent Office will impose upon the office and induce it to grant patents 
which ought not to be granted, where attorneys will get out patents 
that are worthless, which they know are anticipated, and betray their 
client for the sake of winning a fee from him, although they know that 
when such a patent is obtained it will be mere waste paper in his hands, 
or only useful to defraud the public. There will be cases undoubtedly 
where defendants will willfully infringe patents. Nay, there will be cases 
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where rich defendants will band themselves together and say to the 
patentee unless he will sell his invention to them at a price agreeable to 
them, that they will drag him for ten years through the courts at an ex- 
pense which is a flea-bite to them but ruinous to him. 

I do not look to amendments in the law simply or chiefly to get rid of 
those cases of hardship. I do not think that the way to stop abuses of 
rights is to destroy the rights themselves. I think we have to look a 
little to an educated public and private sentiment which will cause 
counsel and clients to understand that though they look to the law to 
ascertain what their rights are, they must look to their consciences to 
ascertain when and how, to what extent, and in what manner it is 
decent and seemly for them to exercise those rights, whether of attack 
on the one side or of defense on the other. 

These remarks lead me directly to a consideration which Mr. Senator 
Morgan suggesteil the other day — and it is of a good deal ot importance — 
the distinction between innocent and willful infringers. It is of impor- 
tance not only under the statute of limitations, but still more, I think, 
upon a good many other questions — questions of damages, or questions 
of the amount of recovery against infringers. The difficulty we have 
in applying that, or putting that distinction into the statute, is this: 
Who is an innocent infringer t We must take the phrase, not in the 
moral sense, I think, but in a legal sense : some distinction that can be 
seen by the law as distinguished from morals. If a man studies my 
patent carefully, with good, competent advice, and concludes that the 
machine he is about to build, and, thereupon, does build, does not infringe 
my patent, I do not think he has done any moral wrong; yet, certainly, 
he is not legally innocent. His fault has been that he misread the state- 
ment of uiy claim, wbich the court, finally pronouncing the decree 
against him, sa.vs was so clear and precise and definite that he ought to 
have known it and understood it. On the other hand, there is the case 
that occasionally, though, I think, not very often, happens, where a man 
has invented an improvement himself, and built a machine in accordance 
with it, totally ignorant that any one else had previously invented and 
patented that improvement. That case may justly be said to be thor- 
oughly innocent morally and I think legally. 

Senator Morgan. I am satisfied the word 'innocent" would not be 
sufQciently definite. 

Mr. Storrow. I go a little further. I cannot make the idea itself 
sufficiently definite. 

Senator Morgan. Perhaps the words *^ knowingly and willfully" 
should be used. 

Mr. Storrow. The word "innocent" does have in equity a pretty 
definite meaning. We know what an "innocent purchaser" is, and the 
kind of defense that is set up under that name. There is an element in 
those case in equity which cannot be put into patent cases. That 
element is this: the innocent purchaser is one who has been led into his 
position by some act or omission on the part of the plaintifi; If the 
plaintift'bas refrained from recording his deed; if he has got an equitable 
interest and has tailed to bring in the legal title, or put a mark upon the 
legal title; it he has made a promissory note payable to bearer; there is 
an act or an omission on the part of the plaintiff calculated to lead the 
defendant to change his position. We cannot incorporate that into the 
patent law, becau.^e in these cases there is never any act or acquiescence 
by the plaintiff' authorizing, or impliedly authorizing, the infringement, 
except in a lew cases that have been referred to, where a man by long 
acquiescence or by sitting by and seeing the work go on seems to ap- 
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prove it; bat for these oases equity already affords a safficient remedy. 
The difficulty is, we think, that the idea which, by the word iDnoceuce^ 
or some other, we should like to express, turns upon the state of heart, 
the state of mind, the state of knowledge of the infringer himself. Now,, 
if you require the court and jury in every case, in order to find out 
whether the statute of limitations applies, to determine the condition of 
heart and mind and knowledge of the infringer, you make that statute^ 
which ought to be a statute of repose, introduce into the trial of every 
case where it is invoked an issue of the most difficult and complicated 
character ; jou make the question of the application of the statute de- 
pend upon the verdict of the jury or the judgment of the court upon the 
most difficult question, I think, which ever comes before tribunals, a ques- 
tion which relates to the intention and pnrpose and secret knowledge of 
the defendant himself. It is for that reason that, although we should 
like to see the distinction put into the statute of limitations, and we 
should like to see it put into the section about daiuages, we have not 
been able to find ourselves in a position where we could suggest any 
way in which that end could be reached without, on the whole, doing 
more harm than good. 

Senator Morgan. My suggestion had reference to the time of the 
bar: First, that there ought to be a distinction made between those who 
are knowing and willful infringers and those who are not, in regard to 
the time of the bar. I think that there ought to be an absolute statute 
of limitations in regard to these patent suits. 

Mr. Storrow. Now let me take a case which is perhaps the most fre- 
quent in patent suits, and see if we can apply that distinction in a prac- . 
tical way. Suppose one of the clients of my brother H>de, who spoke 
here the other day, and represented the shoe manufacturers of Massa- 
chusetts, to go into market and undertake to buy the latest piece of 
shoe machinery, with all the latests improvements in it He buys it at 
a fair price in the market, meaning to get all the inventions known to 
the community in that machinery. He does not take the trouble to find 
out who owns the inventions, but he buys from a party without know- 
ing, except by inquiry from him, and without going to the proper sources 
of information to find out who does own the invention. He cannot be 
said to be an innocent purchaser. The man would have the latest in- 
vention, and yet he does not mean to take the trouble of finding out who 
owns it. If a man buys a horse or bnys a piece of land in that way, he 
gets no title. That is only one of a great many cases that arise ^ and I 
think you see the difficulty of laying down any rule, which shall be in 
the nature of a rule, to determine l>etween one aiHi the other. 

Senator Morgan. The case you have stated is where he buys a pat- 
ented invention. 

Mr. Storrow. I have put- the case where a man buys a machine, de- 
siring to get the shoe-machine or the reaper with the latest improve- 
ments, not knowing or inquiring whether it is patented or not, or inquir- 
ing merely of the man from whom he buys it, and, being told that it is 
covered by his patent, is satisfied, and does not inquire further. 

Senator Morgan. There never was any relief for that in respect to a 
question of title. A man has to take the risk of every title he buys. 
There is no doubt about that. If he buys it from the wrong man he is 
just that far mistaken. There is certainly, however, a very great class 
of cases to which that idea will not a[)ply. A gentleman mentioned 
here, and it seems to be a fact, that when the art has progressed to a 
certain extent, half a dozen men in half a dozen days or half a dozen 
mouths may becx)me possessed of the idea which is suggested perhapa 
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by the very state of the art. It leads to a farther improvement and a 
most important and valuable one. One of these men takes out a patent 
for it. Another, living, it may be, a thousand or three thousand miles 
away, builds a machine and uses it without knowing that the other 
party has taken out a patent. They are both equally inventors ; they 
are both exercising equally a faculty beneficial to the country; but I 
think the man who is innocent in that case ought not to be mulcted in 
damages from the fact that he exercises his ingenuity or skill or ability 
in the invention or maturity of the machine. There must be cases of 
that sort that ought to be protected against, it seems to me. 

Mr. Storbow. There are cases of that kind, but I do not think they 
^t in the courts and cause trouble very often. I think the amount ot 
damages covered by those cases is very small. Those are the only cases 
it seems to me to which you can proi>erly apply the idea suggested by 
the word '^ innocent" There is one distinction between the different 
•classes of infringers and the different classes of plaintifis which I think 
it might possibly be right to make. There is no doubt that mauy de- 
fenses and many claims are, if not exactly malicious in the common-law 
sense of the word, at any rate oppressive and vexatious. If we could 
find any way by which the court should be authorized to make a hand- 
some allowance for expenses and counsel-fees against the party, either 
a vexatious plaintiff or a vexatious defendant, who had made a frivolous 
and vexatious claim or a frivolous and vexatious defense, it seems to me 
that would be a step in the right direction. We have considered that 
matter somewhat. I am not quite prepared to say how it ought to be 
remedied or whether a remedy ought to be provided. In our circuit we 
have not had much trouble from that class of suits. In other places I 
believe they have had. 

Senator Morgan. It seemed to me in regard to the second section 
that it would be well to modify the language so as to give the power to 
the court, instead of increasing or diminishing damages at its pleasure, 
to tax the parties with costs and reasonable attorney-fees and make that 
in the nature of compensation or in the nature of punishment for the 
frivolous proceedings or defense. 

Mr. Storrow. For my part I should be glad to see that made a part 
of the sei^tion. I think there is one suggestion with reference to that 
-class of suits which I may make. It seems to me, from what I have 
:seen and heard, that that class of suits and defenses more often arises 
where counsel defend or prosecute the action on shares. I understand 
tbat in some parts of the country that is done very much. In our part 
of the country it is not- considered reputable or decent to do it, and it 
is never or very rarely done indeed. 

Senator Morgan. It ought to be punished criminally in the patent 
laws, I think. 

Mr. Hatch. It is a very common practice in the West. 

Mr. Shith. Some counsel of eminence, L know, have been subjected 
to considerable scandal on account of this practice. 

Mr. Storrow. The scandal is not confined to the patent law, I am 
sorry to say. I wish it could be put down, and entirely stopi)ed in the 
whole country. 

There is another distinction between this statute of limitations and 
the ordinary State statutes, which is somewhat onerous u|>on plaintiffs. 
If I have a piece of land, or a thousand bales of cotton, or a contract 
for the payment of money, I know where it is, and I can watch it ; I 
know when my rights are invaded ; but if I have a patent right, it is 
situated, so to speak, in every village in the United States. I cannot 
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watch it everywhere. An infringement may go on for years before I can 
know of it. We tried to insert some provision to meet cases of infringe- 
ment which the plaintiff did not know of, but we found we coald not 
introduce any provision which did not seem to lead to greater hardship 
or injury than the good that would result from it. 

Mr. Smith. When the defendant willfully and falsely concealed the 
infringement the statute should not apply. 

Mr. Stobbow. I have no doubt in that case the statute does not ran 
against it. The Supreme Court have so decided. The bankrupt law 
provides that certain actions must be brought in two years. Under the 
old bankrupt law, which contained the same phrase, it was decided by 
Judge Curtis that willful concealment took the case out of the statute, 
and the Supreme Court, a couple of years ago, affirmed the same doc- 
trine, though there was no word of exception in the statute. 

There is another distinction between this and an ordinary State 
statute of limitations which is of importance. In most of the States, 
so far as I know, the State statute of limitations does not run if the de- 
fendant is out of the State. Under the patent law the pUiintifi' has got 
to go everywhere in the United States where a defendant lives, or where 
any infringer lives, to look him up and to sue him where he finds him, 
and the statute of limitations runs, although the infringer may live on 
the other side of the Rocky Mountains. That is onerous, but we have 
not seen any way to avoid it. We thought the way was to take all 
these cases together, without viewing any one of them alone, and fix a 
term of years which we thought on the whole would do the least hard- 
ship. 

Senator Morgan. Do you propo8e, by any section ingrafted on this 
statute, that the exception shall be determined by judicial decision here- 
after f 

Mr. Stobbow. An exception as to willful concealment may be left 
to the rules of law administered by the courts, and that, I think, had 
better be left alone. Any exception which should distinguish between 
willful and innocent infringement, if you could find a way to do it sat- 
isfactorily, would have to be put in by enactment, because I do not think 
the court would undertake to make that distinction. 

Senator Mobgan. I should be afraid to venture on it unless it was the 
general opinion of the profession that it ought to be done. 

Mr. Stobbow. We have studied the question, and we have not been 
able to arrive at any way. 

Mr. HuBBELX.. How do you know that the court would decide that 
concealment in patent cases would stop the running of the statute f 

Mr. Stobbow. Because they have decided it under other laws. 

Mr. Hubbbll. That is no rule in patent cases. 

Senator Mobgan. It is established up>>n the principle, I suppose, that 
no right can be predicated ui)on a fraudulent act. 

Mr. Stobbow. That is true. They rested upon the ground that that 
principle has always been the law in England under the statute of limita- 
tions, and they think it a very good rule, and will adhere to it. 

Something has been said about the peculiar remedies for patent cases. 
I am not aware of any remedies given for the infringement of patent- 
rights different from those given for the infringement of other rights. 
The old statute (and the present one has impliedly continued it) pro- 
vides that a patentee may have a jury and bring an action of trespass 
on the case, and have actual damages for the infringement of his rights. 
That is no more than a man would have in any case of trespass, or for 
any disturbance of an easement, or an incorporeal hereditament. An- 
other statute gave equity jurisdiction to caHcs arising under^be patent 
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law, but it did not prescribe what recovery the patentee shoald have in 
snch snits. It left that to the same principles which for a hundred or 
two hundred years had regulated eqnity jurisprudence. 

Senator MoRCriLN. Allow me to inquire whether there is any good 
reason why the action for damages at law should not be abolished so as 
to let the parties go into equity for whatever remedies they have in re- 
gard to infringements, damages, profits, and everything of the sort T 

Mr. Storrow. I do not know that there is any great advantage in an 
action at law, but I do not see any advantage in abolishing it. 

Senator Morgan. The action at law is abandoned by the profession 
and by litigants, and why not abolish it t 

Mr. Storrow. I know but one action at law within the last ten years 
actually tried in our circuit. We all go into equity, not because the 
remedy is so mnch better, bnt because the court is more intelligent than 
twelve jurors. 

Senator Morgan. At all events, you go there. 

Mr. Storrow. We go there. I understand in other parts of the 
country they try actions at law. 

Mr. Walker. We can get the same remedy in equity as at law under 
the act of 1870. 

Senator Morgan. I think were a patentee to go into court with a 
patent which was very valuable to the community at large, he would 
have a better chance for damages before a jury. 

Mr. Storrow. He would, but he can get damages in a court of 
equity. 

Senator Morgan. Then why not go there in the first instance f 

Mr. Storrow. We do. 

Senator Morgan. Then why not abolish the action at law entirely^ 
so as to let every party go into equity, and thereby avoid all the diffi- 
culty that arises between damages and profits! 

Mr. Smith. I tried an important case at law, I think, in 1865, and I 
believe that is the last one. 

Mr. Storrow. The sugar case I 

Mr. Smith. Yes, sir. 

Mr. Storrow. That was taken from the jury before verdict, and 
turned into a bill in equity, to be heard on the short-hand report of the 
evidence, with some additions? 

Mr. Smith. Yes ; we took it into equity. 

Mr. Raymond. There are suits at law now pending. Mr. Walker has 
one that I know. 

Mr. Smith. There are suits pending, but there is no actual trial. 

Mr. HUBBELL. How can you establish the possession which equity 
requires when you have no license-fees and no verdict of the jury t You 
must show possession in a suit in equity either by a license granted or 
by its use, or by the verdict of a jury ; and if you have neither, how are 
you going to support a bill in equity t 

Mr. Smith. The patent furnishes sufficient evi<lence of possession. 

Mr. HuBBBLL. It must be acquiesced in by licenses. If you can show 
the verdict of a jury, there is possession ; but suppose there is neither, 
then where is the i>ossession f The prima-facie title of the patent the 
courts have never received as sufficient evidence in equity unless it was 
supported by a license. 

Mr. Walker. The court might send the issue out to a jury to be tried. 

Mr. Smith. They can send the case out to a jury, as Judge Nelson 
did, in onler to find some issues of fact and to determine whether the 
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jodge should issue an injunction or not, and when the jury got back he 
coolly set the verdict aside and issued the injunction. The courts of 
equity entirely disregard, I think, the verdict of a jury as being of not 
much value in establisliing the rights in a patent case. 

Idenator Morgan. Ought there to be any real impediment in the law 
to a chancellor determining the extent of the infringement of a patent 
as well as a jury t 

Mr. Smith. They do determine it every day. 

Mr. Storeow. There is not the least difference. 

Mr. HuBBELL. They must show the possession by a license. 

Mr. Btorrow. iNo, sir; there is no such law at all. The remedies 
which a patentee has are these : He may bring his action at law, and in 
that action may recover actual damages. He may bring a bill in equity. 
In that bill in equity, after the court has sustained the validity of his 
patent and found that there has been some infringement, the statute 
provides that the case may be sent to a master to assess damages or to 
take an account of profits, and he may recover whichever of those two 
is the larger. That is the settled law on that point. Then at the end 
of this suit in equity he can have an injunction to prevent further in- 
fringement Now, what the gentleman refers to is this : that if you pre- 
sent to the court at the outset a patent which has neither been adjudi- 
cated by a court nor sustained by long use, they will not grant 3'ou an 
injunction until they have fully heard the case on the merits. If, on the 
other hand, the validity of your patent has been sustained in a well- 
contested suit or by a very large acquiescence and a great many people 
P&yitig jou royalties under it, the court will consider that that makes a 
prima facie case, and they grant an injunction pendente lite. 

Mr. HuBBELL. They will decide it is an infringement, and then send 
it to a master f 

Mr. Storrow. The statute authorizes and the practice is universal to 
send the case to a master to assess damages. 

Mr. HuBBELii. After the court has decided that the patent was in- 
fringed. 

Mr. Storrow. No account is to be taken unless the plaintiif has a 
claim. Undoubtedly the patent is not conclusive proof of the claim, but 
it is put in as making sl prima facie case, and is good until rebutted. 

Mr. Raymond. Is it not your opinion that the predominance of suits 
in equity over suits in the law courts is on account of the additional 
recoveries rather than the facilities ? 

Mr. Storrow. No, sir ; I think it is on account of the facility af- 
forded more than anything else. 

Mr. Smith. I am sure that the amount to be recovered does not lead 
parties to choose equity rather than law. It is impossible to try a suit 
before a jury and get a decision that is of any real value. 

Mr. Storrow. The sugar case that Mr. Smith referred to was tried 
eighteen days before a jury, and with witnesses brought up, experts, 
examined on the stand. No twelve jurors will be found in the world 
who could understand a complicated process of machinery under those 
circumstances. The only way to try these cases is to take evidence and 
print it, so that it can be studied by the counsel in preparing their ar- 
gument, and by an intelligent court in deciding it. It is not the ad- 
vantage of a larger recovery in the court of equity so much as the men- 
tal superiority of the court over a jury. 

Mr. HuBBELL. Senator Morgan's idea cannot be carried out unless 
they say the patent shall be primafacie evidence. 

M. Storrow. They have said so. 
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Mr. HUBBELL. I know the courts have said so, as distinguished from 
the old requirement of making the patentee prove it useful, but still it 
is very different. If Congress shall say that the preseuu&tion of the 
title of a patent shall be prima facie evidence of its validity in all re- 
spects, then a case could go into equity at once. 

Mr. Storrow. 1 come to the second section. The two rights of re- 
covery which now exist are the right to recover damages and the right 
to recover profits, and both may be exercised in a suit in equity, or oue 
in equity and one at law. I should be sorry to see the right to recover 
profits given up. I think that nothing tends so much to check willfal 
infringement as to cause the infringer to understand perfectly that he 
cannot make a dollar by his violation of the plaintiff's right. At the 
same time, under the guise of an account of profits, the courts have 
given an account of what was not properly profits, and we have ea- 
deavored by the second clause of this section to bring the rule dowa 
exactly to what Mr. Senator Morgan has suggested ought to be the role, 
that they were not to be treated as trustees of profits unless they had 
the profits in their pockets, and that they were to be held accountable 
only for such portion of the profits arising from the use of a whole ma- 
chine as were justly due and attributable to the particular element of 
the machine which belonged to the plaintiff, the same allowance being 
made for all other elements. That, I understand, ought to be the law 
now, but it is not, and we have put it in express terms in the second 
clause of this section which relates to profits. The first clause of this 
section, in the first part of it, provides that in certain cases there shall 
be no account of profits. 

Although, as I said, I think the account of the profits is very aseful 
in many cases, there are cases where it cannot conveniently be employed, 
and they are generally stated as cases where the use of the plaintiff's 
invention does not show itself in profits realized, but rather by greater 
ease and convenience in carrying on the business, or as some incidental 
or collateral advantage. An illustration once put by the Supreme Court 
is the case of a patent switch, so contrived that if the switch is misplaced 
the train will not be thrown from the track ; it costs more to build and 
to repair than the old ; it requires as many switchmen ; but some day it 
may save life. The patentee ought to be paid, but how can the gain in 
dollars to the railroad that uses it ? There is another difSculty in ascer- 
taining profits by an account in the case where the use of the plaintiff's in- 
vention is not the main purpose, the substance of the defendant's busi- 
ness, but is only some subsidiary and merely incidental matter. It is ab- 
solutely impossibleby any rule of accounting that can be devised to traoe 
through a complicated business and find out just how much of the ulti- 
mate results are due to a particular device employed. We have en- 
deavored to meet that difficulty by saying, in the class of cases referred 
to in the first provision of the section, that no account of profits shall be 
taken, but the plaintiff shall have his damages merely. As to the first 
part of that provision, referring to cases where the patentee has shown 
by his acts and manner of dealing with the patent that it is of that class, 
no doubt exists in the mind of the gentlemen who have considered it 
that the clause properly expresses a just rule. As to the second class, 
where there have not been dealings enough to determine whether the 
patentee has elected to treat his patent as of that class, then we have 
undertaken to say that the court or jury should ascertain from the 
nature of the invention itself whether it is one in which, although the 
patentee has not yet set up such a course of dealing, he must necessarily 
set it up. 
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The objectioDS which have been made to that I do not think lie so nmch 
to the principle of it as in the suggestion that the clause is so drawn 
that the courts may abuse it, and hold the patentee as coming under 
that class, when, truly and justly, it is not for his interest and not his 
desire to use bis patent in that manner, but rather to manufacture the 
article himself and sell it. It has seemed to us, with one alteration 
which has been offered, that, of all the suggestions made, none of them 
met the alleged difficulty or expressed the principle more clearly than 
the words we have used ; and it has not seemed to us there would be any 
serious difficulty in the construction of the claim as it now stands. Mr. 
Christy and Mr. Hatch made the suggestion that after the word ^' dam- 
ages," in the eighth line, '^and pay him a license-fee therefor, the meas- 
ure of the plaintiffs damages," we should insert the words " for infringe- 
ment by using, but not by selling ;" so that it would not apply to a case 
where a defendant has made a patented article and sold it where there 
would be no difficulty in ascertaining the profits, but to the case where 
he has used it. 

Senator MorCtAN. You seem to think that the difficulty lies in the as- 
certainment by the jury, or the court, whether the patent ought to be 
classed with those for which a license-fee ought to be charged f 

Mr. Stobeow. Yes, sir. 

Senator Mobgan. Could it be obviated by requiring that the Com- 
missioner of Patents, when the patent is issued, should define thatt 

Mr. Stobbow. No, sir; that would be the worst possible tribunal, 
because, when a patent is issued, you cannot tell what is the use to be 
made of it; and such a decision would always be ex parte. 

Mr. Raymond. Do you understand that the words ^^ the same" refer 
to damages! 

Mr. Stobbow. I will come to that. I was going to discuss that some- 
what at length ; but it has been discussed so much by Mr. Smith in the 
last hour that 1 do not think I need add anything. It seems to me un- 
questionable that it refers to damages ; but it does not seem to me to 
be very material which it refers to. The object of going to the court or 
jury is to find how many dollars the defendant is to pay the plaintiff. 
Now* to say to the court or jury you are to determine how many dollars 
the defendant is to pay from all the evidence in the case, or to say to 
them you are to determine the measure of the amount from all the evi- 
dence, and then by multiplication ascertain that number of dollars, seems 
to be much the same thing. It is like saying to a man, you shall have 
four pecks of potatoes or you shall have a bushel-basket full. What the 
oonrt and jury have got to begin on is all the evidence in the case ; what 
they have got to result in is a verdict or decree ; and the more things 
you interpose between the two, the more ways they have got to go up- 
hill and come down again, the greater chances there are for the court 
or jury to lose their way and go wrong. 

We have added to this section, in the last clause but one, a provision 
that the court may increase or diminish the amount of recovery which 
has been arrived at by the rules. One suggestion which was made was, 
suppose we put that in alone and leave out everything elsef The 
answer to that is that the court in arriving at the amount of the plaint- 
iff's recovery does not take abstract principles, but is governed by rules 
of law; and the difficulty which we reach is that, idthough in estimat- 
ing damages probably the rules of law are right, yet, in estimating 
profits to which that clause of the section applies, the courts have found 
themselves fettered by rules which they themselves have declared lead 
to hard and onerous results. We thought that, in order to give the 
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courts full power to break away from those rules, in the first place we 
must say, as we have in the distinction between savings and profits, that 
that rule was wrong, and then say that, after the verdict had, or the de- 
cree rendered in accordance with the established rules of law, " if you 
clearly think it is unjust or improper, you may have additional power 
to change it.^ We thought under that provision they would exercise 
the power. This is not entirely a new experiment. The old act of 1793. 
I think, provided that the plaintiff should recover three times the usual 
license-fee. Then the statute was change<l to provide that he should re- 
<K)ver three times his actual damages. Then in 1836 that was repealed, 
and it was provided that, after a verdict of the jury had found the actual 
damages, the court might multiply it by three. The construction which 
the courts have -put upon that generally is that the actual amount of 
damages found by the jury was presumed to be a perfect, exact, and 
entire compensation, and that they would not increase it except in cases 
of malice or viudictiveness. I am not aware of any cases, though pos- 
sibly there may have been some, where it has been increased for any 
other cause. We have thought fit to re-enact that and give them power 
both to increase and diminish ; because if you merely gave them power 
to increase, that might seem not for the purpose of justice, but of 
vindictiveness and malice. Giving them the power to increase or de- 
•crease would seem to be for the purpose of justice. 

Mr. Bayhond. Is there not this distinction about the meaning of the 
words ''the same"' in the first paragraph, that in the first part of it, 
namely, where the person has established a license-fee, by his own com- 
mercial transactions that shall be the measure of his recovery, whereas 
you define the words "the same" in the second paragraph, where no 
license-fee is established, to mean his damages ! Without any reason, 
therefore, you allow such other rules as the courts do sometimes adopt 
in addition to the rules of the license-fee in estimating the damages to 
come in. My idea was, whether the license-fee was established or not in 
the cases described in that first paragraph, that the license-fee should 
be the measure of the damages independent of any other consideration, 
while it is a fact that sometimes in cases at law they have ascertained 
the profits of the defendant as one element from which to establish the 
damages of the plaintiff, when the license-fee was not established. My 
point is that the word "same" should be consistent with the other part 
of the section, and limit him to the license-fee, which is not a license-fee 
established in the light of profits, but a license-fee established on the 
basis of commercial transactions, just such a license-fee as he would 
have established himself if he had gone at it to do so ; that in one case 
you allow other elements, profits, or savings, and what not, for the esti- 
mation of his damages, whereas in the first case, as is contemplated in 
the second clause, you allow the same elements only to enter into the 
license-fee. 

Mr. Smith. If you call it a license-fee, under the rule it is to be used 
just as damages would. 

Mr. Baymond. But still that is a technical license-fee, and you can- 
not, I understand, go into an account of the profits. 

Mr. HuBBELL. My understanding is that it fixes the amount of dam- 
ages on the basis of the license-fee. 

Mr. Baymond. That is exactly the thing I am after, damages as as- 
sessed on the basis of the license-fee, where it is the basis exclusively. 

Mr. Stobbow. When we were discussing this matter in Chicago we 
had present a gentleman who at first I thought was extremely hostile 
to patents. Judge Osbum, the leading counsel, I think, for the Michigan 
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Central Railroad. He had been for many years a judge of the supreme 
court of Indiana or Illinois. He was present while we were discussing 
this matter of damages, and had a great deal to say about it, and he 
finally told ns that his experience judicially and at the bar was that the 
more roles the legislature laid down as to the measure of damages the 
more trouble they got the courts into, and you had better leave it to the 
coorts on all the evidence rather than to fix a definite rule. I think 
everybody knows with regard to patents, with regard to compensation 
for infringement, license-fees, and everything else, the patentee's re- 
ceipts are be based in a general sense on the value of the invention 
to the people who want to use them. That is the theory on which the 
law goes. The patentee has an exclusive right, not because Congress 
sapposes he will exclude everybody from the benefits of it« for such a 
thing never happened, but because, having the exclusive right, he will 
immediately proceed to grant licenses and to sell his patent to every- 
body or to those persons who may wish to use it for a compensation. 
It is perfectly true, as was said here the other day, that almost every- 
thing in this room was the result of a patented process. I think it 
would be the better way to say that almost everything in this room has 
been cheapened by a patented machine or a patented process, for it is 
perfectly true, in the first place, that the exclusive benefit or use of a 
patent is only given for a limited period to the inventor, and, in the 
second place, it is known to be true by every one who has had any ex- 
l^erience in tlie matter that the inventor gets but a very small percentage 
of the public benefit which is derived from the use of his invention. 
The only way in which the inventor can introduce his invention is to 
say that he will take but a small portion and let the public get the rest 
of the benefit. I think it is perfectly well understood among the gentle- 
men here, as well as by the people, that it is very seldom the inventor 
gets five per cent, of the benefit derived from the use of his invention. 
There are cases where one or two per cent, is all they get, and they are 
contented because they can thus cheapen and so popularize the article. 
Its original cost may be reduced from a dollar to ten cents, and they 
know that to let the public get the benefit is the true way to make 
money, because their time is limited and their object is to introduce the 
invention while the monopoly lasts rather than afterward. 

The theory of that statute is like the universal theory of law that the 
damage to the plaintifi", the amount of the plaintiff's recovery, is to be 
based primarily on the market- value of that which the defendant took. 
Where that marketvalue has been fixed by the sale of licenses there is 
no difficulty. But where there has be^i no sale of licenses, no actual 
dealing to fix the market- value, you cannot do otherwise than to have 
some regard to the value of the invention. You cannot make a rule 
that will fix any other basis in the absence of actual dealing than some- 
thing or other referring to the value of the invention to users of it. 

The next clause in that section which is of importance is the proviso 
declaring to what cases this section shall apply. That clause was 
put in by us after deliberation. In the first place, it follows the pre- 
cedent of all previous statutes relating to patents. The rule of dam- 
ages and the rule of recovery has been changed from time to time; 
but in every case the section has been so drawn as to apply to ex- 
isting causes of action ; not only that, but the statute of 1836, which 
changed the old law, and gave the plaintiff the actual damages, with 
power in the court to increase it, instead of in all cases three times 
the actual damage expressly provided that that provision should apply 
to existing suits ; the last section of it so declares. I am not aware 
S. Mis. 50 10 ^ , 
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that the qoostion ever arose in the courts under that act. I under- 
stand there is a case pending now in the Supreme Court, where a 
question similar to it will arise under the act of 1870, and be argued 
in the course of the winter ; but that precedent being in all the stat- 
utesy we thought we might safely follow it without exposing this stat- 
ute to be overturned as unconstitutional, leaving it to the court in this 
case, as in all other cases, to determine whether the statute shall be 
construed to be retroactive, and, if so, how far it shall be retroactive. 
Our view is that the statute should retroact on existing causes of ac- 
tion, for this reason : The vested right of the patentee does not seem to 
us to be the right to any particular measure of damages. The right of 
the patentee is to the exclusive use of his invention. Everything else 
relates to the remedy for the infringement or invasion of that right. I 
have no doubt that the legislature, generally speaking certainly, can 
change the remedy for the invasion of existing rights, so long as they do 
not by changing it substantially impair the right itself or prevent the 
party from a free exercise of the full enjoyment of it, and I do not think 
that there is any sound distinction between a change before the infringe- 
ment and a change afterward. Can you say that this statute, which 
declares that the rnle of damages shall be what it now is, that the rnle of 
profits shall be one which is clearly just, and which adds to that the 
provision that the results to which those rules lead may be changed in 
any particular case where it is necessary to give a just compensation — 
can you say that a statute which provides all those remedies for the 
past and which leaves the courts power to issue an injunction against a 
future infringement, is a statute which so far deprives a man of remedy 
as to substantially impair the right which the man has in the exclusive 
use of his invention ? It seems to us it cannot. There is a case which 
states the whole doctrine, though it is not a patent case. It is Branson 
V. Kinzie (1 Howard, 317). In that case the Supreme Court say : 

It 18 difficult, perhaps, to draw a line that would be applicable in all cases between 
legitimate alterations of the remedy and provisions which, under the form of remedy, im- 
pair the right. But it is manifest that the obligation of the contract and the rights of a 
party under it may, in effect, be destroyed by denying a remedy altogether, or may be seri- 
ously impaired by burdening the proceedings with new conditions and restrictions, so as 
to make the remedy hardly worth pursuing. And no one, we presume, would say that 
there is any substantial difference between a retrospective law declaring any parucolar 
contract or class of contracts to be abrogated and void and one which took away all rem- 
edy to enforce them, or incumbered it with conditions that rendered it useless or imprac- 
ticable to pursue it. 

The committee will bear in mind that we are not discussing the question 
whether the man shall recover a sum of money which the defendant had 
previously contracted to pay, for any change — the slightest change — in a 
contract may properly be said to impair its obligation, for it is making 
a new contract. We are discussing the remedy which the law has 
changed from time to time since the government first created it and gave 
to the patentee the power to vindicate himself, to protect himself against 
an invasion of his right. There is one authority which seems to me to 
have a very strong bearing on this point. In a contract to pay money 
and interest, the amount of interest to be recovered is to be governed by ^ 
the law of the country of the contract, because the promise to pay in- 
terest is a part of the promise given ; but if the promise be to p^ a 
sum of money and nothing said about interest, then the interest you re- 
cover is not in fulfillment of the contract to pay, but is damages for its 
violation. The Supreme Court of the United States have decided 
{Foster v. Goddard, 17 Wall.) that in such a case as that the rate of 
interest to be recovered by way of damages is to be governed by the law 



Digitized by 



Google 



SEC. 2: SHOULD RETRO ACT. 147 

of the place of trial and of the time of trial. I am unable to see under 
that decision why the amount to be recovered for the invasion of a 
patent right may not be settled by the law of the forum, and conse- 
quently that the remedy may be changed by the law of the forum. 

Senator Morgan. I do not see any constitutional difficulty at all, since 
the patent is given by statute. 

Mr. Storrow. I do not think that makes any difference, because the 
patent, once granted, becomes property, and the right of the patentee 
is vested. But I think that respect for the doctrine of vested rights is 
so essential to the welM>eing of society that in case of donbt the legisla- 
ture may well hesitate to invade it or to do anything which seems like 
invasion. I think there is another reason. In making a general revision 
of the patent law we ought to be careful to see to it that nothing creeps 
in which can be thought to be suggested by a private desire to give a 
new defense to an existing suit, and so for our moral satisfaction we 
might change the clause so that the section shall not apply to existing 
sirits. 

I think there would be an objection to changing it so that it shall not 
apply to existing causes of action. Infringements are continuous : and 
in a suit to be brought next year, if I have got to try the question of 
damages and profits up to date under one rule, and in the same suit the 
question of damages and profits or the mode of bringing the suit or 
taking the account from this date forwanl under another rule, I shall 
pfoduce some practical inconvenience which ought not to be incurred 
unless there is strong reason for it. Those are reasons which have 
actuated it. 

Senator Morgan. Tou would confine the saving clause to pending 
suits, not to existing causes of action f 

Mr. Storrow. That would be the proper change. My own opinion 
is, that the courts would so construe it that when a contest between par- 
ties has become the subject of existing litigation, it has passed out of 
the legislative control and into the control of the judicial power. I 
think they would construe it in that way. There is a case very much 
to the point in 7 Johnson, where Judge Kent and the other judges give 
their opinion. It was an action against a sheriff for an escape— a tech- 
nical escape — of a debtor, outside of one set of limits and inside another, 
if I remember. At the time the action was brought, the statute was so 
framed that the sheriff was undoubtedly liable. Everybody admitted 
it to be unjust. During the action the legislature changed the statute, 
and put it back as it was before ; and the Supreme Court held that 
although the language was strong enough to make the act retroactive 
they would construe it not to be retroactive, because they would not 
l^ermit the defendant to have a defense which he had not when he was 
called into court. They rested that on a line of old English decisions, 
which were that when the plaintiff had brought a case and had a good 
cause of action, it would not be just to create a now defense, and send 
him out of conrt, and mulct him in costs. So far as the technical ob- 
jection went, that would not apply here, because our change would not 
defeat the action, and would only modify the amount to be recovered 
in it. 

Mr. Walker. Do you understand that this statute does materially 
change the amount to be recovered in many cases! 

Mr. Storrow. I think that under it the amount to be recovered as 
profits would be brought back to what we conceive to be the true rule, 
and not the unjust and erroneous rule which is laid down in Mevs v. 
Conorer. 1 think if that case were brought now under the new law, 



Digitized by 



Google 



148 MR. J. J. STORROW. 

instead of getting fifty cents a cord^ the patentee would have got no 
profits in equity. He would have got his damages, however. Whether 
those damages would have been greater or less than what be got as 
profits is a question depending on the circumstances of the case. He 
would, under section 2, have got damages, and as much more as the 
court thought necessary in the way of just compensation. 

Mr. Walker. Then in many cases it would materially change the 
amount of dollars and cents recovered. 

Mr. Storrow. There are cases in which it will. 

The only other topic that I believe I want to speak about is the ques- 
tion of reissues. The object of a reissue is to correct the patent, and 
make it t^hat it oug:ht to be. Ko one who has ever encountered the 
difficulties of drawing or construing a specification will doubt that that 
power ought to exist somewhere. It seems at first sight a very simple 
thing for a man who has made an invention to state it on paper, bat 
that is not all the statute requires. The statute requires that the in- 
ventor shall state, in the first place, his invention as distinguished from 
the machine in which he has embodied it. Then he must state and 
describe the paiticular method in which he has hitherto applied it, or 
the best method known to him for applying and utilizing it. Then 
he may go on and, in some genial language, state his invention in 
terms which shall distinguish it from every other invention. It is not 
altogether an easy matter to describe a complicated machine; but that 
is not the chief difficulty. After a man has described the machine he 
has actually constructed, the difficulty arises in stating what is the 
principle of the invention as distinguished from the accidental form in 
which at that moment the principle has become embodied; and then, 
afterward, in stating in proper language that which distinguishes his 
invention from all other inventions; because if he makes his state- 
ment too broad, and claims more than his invention, his claim is void 
for having been anticipated. If he makes it too narrow, everybody who 
wishes to practice his invention and get the benefit of it can do so and 
not infringe the claim of the patent, and, therefore, the infringement 
would not be illegal. 

I do not know that I can better illustrate the difficulty of that than 
by stating to you the questions that arise in a patent cause. The prin- 
cipal question in a patent cause is, in the first plaee, as to the validity 
of the patent. That generally depends upon a comparison of the ma- 
chine the patentee built with a pre-existing machine. The other impor- 
tant question is infringement. That is a comparison of the patentee's 
machine with the defendant's nmchine. The whole object of a patent 
suit with reference to those two questions is to ascertain, from an exam- 
ination of those different devices, what it is that constitutes the trae 
principle of each, because if you find the principle of one in the other, 
then the courts hold they are the same. Now, to the trial of a patent 
cause we bring the services of skilled couns^ and experts, the great 
labor and study and learning of the court, and then we find great difli- 
culty in coming to a result ; and when we have got a result through the 
learning of the circuit court, it comes up here sometimes and is reversed. 
I think no one can say that the difficulty of stating in appropriate lan- 
guage the true nature of an invention is other than very great. In a 
patent cause also, when we try it, we have the advantage of seeing 
before us not only the plaintiff's machine, but various other machines. 
We have three or four concrete things from which we are to rise np to a 
statement of an abstract principle. When the patentee takes out a 
patent, he has not that. He has his own machine, but you know how 
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extremely difficult it is from one single embodiment of a principle to 
state that principle in the abstract in sach terms as to be exactly accu- 
rate, covering not too much and not too little. 

There is a very good illustration of it which was supplied to me this 
morning by Mr. Smithy and that is Watt's condenser, his great inven- 
tion of improvement in the steam-engine. Before his time it had been 
customary to introduce steam in the cylinder underneath the piston, 
and, when the steam had lifted the piston up, to squirt its jets of water, 
condensing the steam, and the partial vacuum created by the con- 
densation let the piston down. The difficulty was, that every time you 
put the steam in you heated up the cylinder, and every time you 
squirted the water in you cooled it, and it produced very great loss, and 
the operation was very slow. He conceived the idea of doing the con- 
densing in a separate chamber, continually kept cool by a stream ot 
water squirting into it, and then opening a communication between the 
condensing-chamber and the cylinder at the proper moment, and letting; 
the steam escape into the cylinder, to be condensed, and thus produce 
the vacuum. That was a very great improvement unquestionably. If 
he was going to describe that, he would have descril^ed it as a mode of 
condensing steam by providing a separate chamber into which the steam 
could escape, where it could be condensed by squirting water into it. 
He did patent it, but you will not find to-day a marine engine that 
will come within this claim; for by the present mode — and it has very 
many advantages which I need not stop to describe — instead of squirt- 
ing in jets of water, you surround the condensing-chamber with cold 
water and keep the chamber cold, and there are tubes traversing it 
filled with cold water, circulating through them to get what is called a 
surface-condensation. It is almost inevitable, if Watt had described 
his invention according to any mode known to him, he would have 
described the principle of the invention technically to consist of a 
separate chamber, with a stream of water injected into it. There is a 
case where the builders of surface-condensers could certainly and clearly 
avail themselves of the most valuable features of the invention, and yet 
they probably would not have come in contact with the terms of his 
claim. 

There is another illustration that has been suggested to me, which is 
a little more complicated, but more curious perhaps in its application. 
Some years ago a gentleman invented a machine for sewing the soles of 
boots and shoes to their uppers. It was a modification of the ordinary 
sewing-machine in this, that instead of the large table of the sewing- 
machine the plate on which the work is laid was dwarfed to a size about 
as big as my finger- nail, and it was mounted on the end of a long arm 
or horn, so that the shoe could be brought down ui>on it sole upward, 
and this horn or rest could be inserted in the leg of the boot or shoe, 
and that served as a table. Then the needle above was forced through 
the sole and upper and sewed them together, the needle carrying a heavy 
waxed thread. One thing had to be introduced into that which was not 
needed in the ordinary sewing-machine. If you ever observed an old 
shoemaker or cobbler at work, the most striking thing is that after he 
got hold of the thread he would jerk his elbows and arms out and draw 
the stitch tigbt. The reason of that is, that unless the stitch is drawn 
very tight indeed, the two thicknesses of leather which form the sole 
will work on each other as they are bent in walking, and will shear off 
the thread, and the shoe will rip open. To accomplish that result 
in the machine, they gave to the needle which drew the thread so 
great a power as to bring on each thread a strain of thirty or forty 
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pounds. Presently they foand difScolty in that. The sole of a shoe 
is not of uniform thickness all around, the front part of the shoe being 
quite heavy, the shank under the hollow of the foot being quite thin, 
, while when it gets around to the heel the upper leather is folded over two 
or three times, and the thickness of the counter being added, there 
is a good deal more leather to sew through. They found if they gave a 
•certain amount of thread to the needle at all times, that where the sole 
was very thick there would not be thread enough, and it would break ; 
and where the sole was thin there would be too much thread and the 
stitch was not drawn entirely tight. So they had to devise some meth- 
od by which they could feed down to the action of the machine exactly 
the amount of thread needed for the purpose of the work to be sewed 
together at that exact point, and they did it by this device. The shoe 
was placed sole upward on the end of that horn. A little instrument 
called a presser-foot came on the top or outside of the sole and worked 
up and down at each stitch. When that presser-foot was down on the 
work, the distance between the presser-foot resting on the outside of the 
sole and the horn which bore against the inside was exactly the thick- 
ness of the leather, and represented the length of thread required at 
that particular point. This presser-foot was connected by levers and 
other devices with an instrument which drew the thread off from a reel 
in just the length required ; the higher up it was — that is, the thicker 
the leather was — the more thread it fed ; and if lower down, less was 
drawn off the reel. That was a great improvement on the old machine. 
They patented that. By and by the same gentleman who owned that 
machine undertook to make a machine for fastening the soles of shoes 
by nailing, and they took a coil of wire and fed it down, seized it by 
a pair of pincers, and fed it down between a pair of nippers or shears 
which cut it, and that made the nail. Then they fed down a further 
length and cut it, and that made another nail. The distance it was fed 
down determined the length of the nail. If the wire was fed down 
more, they got a longer nail ; and if fed down less, they got a shorter 
nail. They wanted to cut the nail to the exact length for each part of the 
shoe, so as not to stick through into the stocking. Whereupon, taking 
the device of the horn and the presser-foot from the sewing-machine 
and putting it on their nailer, they connected it with nippers, which 
drew the wire off the reel, and of course it drew oft' just the right amount 
each time. No doubt that machine perfectly utilized all the valuable 
principles of the invention embodied in the first. In point of fact, in 
that particular case, it did it so closely that the gentleman who built 
the second machine took the frame- work of the first, a great deal of the 
iron-work of one of the original machines to build it with, because his 
idea was to make merely the changes needed to adapt this principle to 
its real use ; but that required great ingenuity and invention, and for 
what he so did he got a patent. Then, when they came to look at the 
specification of the sewing-machine improvement, they found it described 
as a sewing-machine improvement, and that it did not refer to a nailing- 
machine, because the thing was not thought of at the time the patent 
was issued. Therefore, in order to cover the principle of that invention 
embodied in the second machine, they had to reisssue it. They did, 
and nobody made any objection. 

Senator Morgan. The same gentleman did not possess both ma- 
chines? 

Mr. Storrow. The same gentleman did not make both inventions, 
but the same people owned and controlled them. By and by, another 
person came along, a stranger, not interested in those machines, and he 
conceived the idea of fastening the sole on with screws, screwing it on. 
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It is ou that process that all the shoes of the Army are made now, 
though on a slightly different machine. He took a coil of wire and cut 
a screw-thread on it, and fed that wire down by pincers until it came 
between the nippers, and was screwed into the shoe. When just 
enough had been screwed in to reach through the inner sole, the screw- 
ing stopped and the nippers came together and the wire was cut off. 
He used precisely the same device of the horn and the presser-foot that 
the first man used. When the first man went to stop him, and said he 
was nsing the principle of their invention, they found the first patent 
deocribed a sewing-machine, and the reissue described also as a nail- 
machine, and neither described it in terms applicable to a screwing- 
machine, so they had to reissue it and state the principles in general 
terms which would cover that. Thereupon the owners of the first in- 
vention brought suits against the screw-machine, and, after considera- 
tion and examination, the defendants became convinced that the princi- 
ple of the original invention covered their machine, and gave up the 
defense. The right of the first inventor, you understand, was to exclude 
others from using his invention, and the right of the others was to ex- 
clude him from using theirs. He could not use their improvements any 
more than they could use his devices; so they did what all sensible men 
do in such cases, joined together, built all the best machines, and 
divided the profits on terms which they agreed upon. 

That is only one instance of many that illustrates the difficulty of, at 
the outset, stating every application which can be made of your inven- 
tion. 

There is another case which, if I had time enough, I should like to 
refer to, and which came before the Supreme Court, the case of Morey 
V. Lockwoody in 8 Wallace. The two pictures, perhaps, will describe it 
better than anything I can say. (Exhibiting.) There was the original 
invention, which was a syringe, consisting of an elastic India-rubber 
bulb with an induction-pipe at one end and a squirting or eduction 
pipe at the other. By squeezing it the water was forced out of one, 
and by relaxing the grasp the bulb expanded and the water was sucked 
in through the other. By and by a man infringed it by making that, 
(pointing.) He found that without any difficult change the bulb could 
be turned at right angles and both tubes could be made to enter it at 
one end, and by squeezing it as before, and with the same arrangement 
of the valves, the water was forced out through one, and when it ex- 
panded it was sucked in through the other. But the first man had de- 
scribed his invention in the only way known for using it, and it was 
thought to cover the principle of the invention. The court found that 
the description of the principle of the invention did cover the old ar- 
rangement, but did not cover the new. So the court defeated him in a 
suit, but said it was a proper case for reissue. Of course the court hav- 
ing said that, when he came to reissue it the defendant saw that he had 
no defense left. 

Now, that case was very curious in another respect, illustrating one 
of the modes of reissue which we think ought to be practiced. It appears 
in that case that when the man first came to the Patent Office and stated 
his claim he stated it in such a way as to include this second principle, 
but the Commissioner or the examiners in their wisdom said that it was 
not a proper statement of the invention, and they obliged him, as they 
have the power and the right to do, to limit his description so as only to 
describe what was the original form of its application. When the court 
read the patent it found that it did not cover this second form ; but the 
claim which he had asked for, and which the Commissioner refused, ex- 
actly did cover it, and they decided that he could reissue his patent ac- 
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oordingly. That is iastructive in this way, because the conrts have said 
two or three times that they will not allow a reissued patent to be valid 
unless they can see that it, or they will for the same invention as the 
first by comparing it with the original patent alone; but there was a 
case where they found themselves obliged, for the sake of justice, to say 
that the patent ought to be reissued, not in view of what the original 
patent contained on its face, but on what was contained in one of the 
papers which the applicant filed at the office, but which the Commis- 
sioner said contained matter which ought not to go into the patent. 

Now, this being the nature of a reissue, what shall it be based on f 
The applicant must bring to the Patent Ofiice, when he comes there for 
the first time for his original patent, the information upon which a patent 
can be issued. He must tell the Commissioner what he has done. That 
is not all he must do. The statute peremptorily requires that he shall 
state his mode of using his invention, the nature of his invention, the 
principle of his invention, and what is new and what is old. The statute 
requires him to make the statement, not generally to the understanding 
of ordinary men, but to state it specifically in such clear, exact, precise, 
and certain terms, without prolixity, that everybody can understand it; 
that is substantially the phraseology of the statute. Kow, our idea i» 
that when the patentee has once come to the office, and has laid before 
the office information which, in the language of the court, in one case, 
and it is very happy language, substantially indicates rather than cor- 
rectly defines or precisely states what his invention is ; and when he 
has once substantially indicated that to the office by papers filed there, 
the government ought to give him a grant in proper terms to cover 
what he has substantially indicated. It may be the fault of the Com- 
missioner, as in the case of Morey v. Lockwood, or the fault of his solic- 
itor, that he does not get it stated in legal form in his patent; that is, 
the accident or mistake which he wishes to remedy. Our idea is that if 
amendment is allowed, it ought to be allowed in such a way that persons 
having occasion to amend can go back to a description of the invention 
which the applicant first deposited in the office and reissue his patent, 
so that ito technical phraseology in compliance with the law shall set 
forth or cover the same, or nothing more than what was substantially 
indicated by this original application. 

We think that the party ought not to be allowed to cover anything 
which is his own invention unless it was substantially indicated or shown 
by the papers which he originally filed. There are various theoretical 
reasons why he should not, but the practical one is that if you allow 
a man, after an invention has been used for years, to go back and prove 
by ex parte evidence, for these are 6a? parte hearings, and by evidence 
aliunde^ generally his own testimony, what he has invented, you would 
open the door for frauds so monstrous that no legislature should enter- 
tain the project for an instant. We think, therefore, in reissuing the 
patent the party should go back to that information describing the in- 
vention which he deposited with the office at the outset. That informa- 
tion seems to us to be the written specification and drawings and not 
the model. The express requirements of the statute are that he should 
describe his invention by a specification and drawings, and then in cer- 
tain cases that he should add a model to ^' exhibit advantageously" the 
invention. I think, therefore, the true office of the model under the 
statute is exactly what Mr. Commissioner Leggett explained the other 
day, not to define or describe the invention, but to exhibit one embodi- 
ment of it, so that it can be conveniently and advantageously seen. I 
think it is more in the natrue of a verbal explanation, if I may say so,. 



Digitized by 



Google 



REISSUES. 153 

a crystallized and permaneut verbal explanation^ not to describe the in- 
vention bat to enable any one reading the application to better nnder- 
stand it. There is another reason why I think models onght not to be 
resorted to upon reissnes, and that is, considering the manner in which 
they are kept, the manner in which they are exhibited to every one who 
wishes to look at them, and the frequency and ease with which they may 
be tampered with, it would be a dangerous operation to permit a patent 
to be issned by any model in any important case. A great many models 
are made of mahogany or bay- wood glned together. For example, it 
may be very material to a machine whether a certain joint is a rigid 
joint, permitting no motion, or whether it is a movable joint. Suppose 
you have a wooden model, glued together, and it is broken, how are you 
going to tell whether that was a fixed joint incapable of doing certain 
work or a movable joint capable of doing itf 

It is a perfectly familiar fact that there is a lot of rubbish, little frag- 
ments of models, gathered in each show-case in the Patent Office, swept 
up, taken away, and burned. Those are parts of models which are gone. 
If yon were to reissue by models you would reissue by broken models, 
and have to supply the parts by conjecture or affidavits, and you would 
open the door to fraud. We think for that reason the word " modeF 
should be stricken out. 

Senator Mobgak. In the case of a reissue you would not prevent the 
Commissioner from looking at the model in connection with the papers f 

Mr. Stobbow. Kot for the purpose of better understanding the thing. 
I think the true office of the model is to assist the understanding of the 
person studying the patent, and not to describe and show what the 
invention is. 

Mr. Smith. There are two places where the word '^ model" would 
want to be stricken out. 

Mr. Stobbow. I will come to the second one directly. Now, the origi- 
nal provision about reissues in the oldest statute on this subject declared 
that a reissued patent should be subject to the same defenses as the 
original patent ; and although that clause has been left out of all the 
subsequent statutes, I suppose that, upon a proper construction of it, it 
is still law, because the defenses to an original patent are that the 
thing described in the patent was not invented by the patentee before 
any one else had invented it, or that it had been in public use too long. 
But that is not all that is necessary for a reissue. You do not reissue 
a patent to a man to enable him to claim everything that he has in- 
vented, or everything of which he was the first inventor. It is only 
such things as he was the inventor of and entitled to obtain a patent 
for as were substantially indicated by his original application. One 
trouble which now exists is that the courts have apparently laid down 
a rule which, to a certain extent, makes the act of the Commissioner 
conclusive or of considerable force. Therefore we have undertaken to 
provide that the Commissioner shall, under certain circumstances, make 
a reissue of a patent. That is the place where the word " model" first 
comes in, and may be stricken out. We have declared in the clause 
where the word comes in the second time that the court may revise that 
decision upon precisely the same elements that the Commissioner 
had to go upon. Under the present law there are ceitain classes of 
cases, where there are no models or drawings, where the Commissioner 
is allowed, and, indeed, required, to issue a patent to cover anything 
which was shown not only by the original papers, but by the affidavits 
of the inventor, by ex parte testimony, aliunde^ as part of his original 
invention. Patents have been reissued under that provision; and in 
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ODe very importaut case it is said a patent was very improperly issued. 
I do not know how it was about that case, but one can readily see it is 
a power liable to gross abuse if the Oommissioner may reissue a patent 
upon evidence aliunde or ex parte affidavits without the bearing of other 
persons interested, and his decision is to be conclusive. You not only 
open the law to gross abuse, but you shut the door against any attempt 
to remedy that abuse. We have thought it best to shut the door to 
that particular abuse entirely, but leave it open to the courts to see in 
all cases that what the Commissioner did was legal and rightful, and 
what he ought to have done in reissuing the patent. 

Senator MoBaAN. In the 'case you put of the three different applica- 
tions of an invention, one applying to sewing, one to nailing, and an- 
other to screwing a shoe together, is it not a rule of practice in the Pat- 
ent Office, for instance, to issue the second patent subject to the first, 
and the third subject to the first and second f 

Mr. Stobbow. It is not a rule of practice. As a matter of law it is 
subject to such patents as exist. The fact that a machine is described 
in a patent, or contains a certain device shown in the patent, does not 
exempt it and is not a defense to the charge of infringement of a prior 
patent. One of the early cases was a case in Washington's GircuitCourt 
Keports, where the patent in question happened to be a nail-machine too. 
A man had made a nail-machine, and another man had made an im- 
provement on it, and the question was whether the maker of the ma- 
chine should use it with all the improvements, or whether the maker of 
the improvements could use the improved machine as he had built it. 
The court said '^ No ; one man owns one thing, and another man owns 
another thing, and neither can use what the other owns." Of course the 
practical way in such cases is for the two parties to join and make the 
same machine, or for the second one, holding the improvement, to wait 
until the patent of the former expires. 

Senator Mobqan. I put the question with a view to get information 
as to whether there is any chance to remedy that difficulty by legisla- 
tion. 

Mr. Stobbow. I think not. I do not think any is needed. It is a 
matter of law, and the courts remedy it. It was suggested that in issu- 
ing a subsequent patent, the use of which involved, or might involve, 
the use of any prior invention, the Commissioner of Patents should be 
required to state everything that had been done or patented on that 
subject, and which prevents the improver from using the machine to 
which he wished to attach the improvement. The answer to that is that 
it would be perfectly impossible to do it. 

Mr. Hatch. I think there is a proposition of that kind before the 
House now. 

Mr. Stobbow. I was not aware that there was. I think if we could 
get a Commissioner and about one hundred and fifty examiners, and 
give them unlimited time and resources, with attending counsel on both 
sides, we might sometimes possibly accomplish it. 

Senator Wadleigh. U they got $25,000 a year apiece! 

Mr. Stobbow. Yes ; when you compare the character of men who 
can be paid as examiners, and the character of men who can be paid as 
counsel and experts, you must say that you must make some allowance 
and difference between the two. 

Senator Mobgan. It looks to me as if it was very liberal to give the 
inventor of the machine you spoke of as sewing the thread the benefit 
of an application about which he did not know anything when he ob- 
tained his patent. 
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Mr. Stobbow. It i8 not tbat. He gets the benefit of the use of his 
invention ; tbat is all. If he had saed the subseqnent user, the man 
who made the screw in s^-machine, he woold not get the profits of that 
whole machine. He would get under the law now so much of the profits 
as would be due to the use of his invention. 

Senator Mobgan. I understood yon to say he could get a reissue. 

Mr. Stobbow. In this way, sir. In this first claim he had described 
the device as part of a sewing-machine. That device might form part 
of a great many other machines, and what he got by a reissue was not 
the right to use an improvement, but the use of that device in any ma- 
chine to which it is applicable. In French law there are or were cer- 
tain rights given to the original inventor of a machine to appropriate 
to himself, or to have some superior right to improvements which any- 
body else subsequently makes on his machine. We have never adopted 
that principle. I do not think it is wise or just. I think each man 
should stand on his own invention. 

A good deal of opprobrium has been heaped upon the right of reissue, 
and I think without due reflection. There is no reason why a man's in- 
vention should not be fully protected ; if it is introduced into extensive 
use, it would be grossly unjust to allow a rival in business to substan- 
tially appropriate it and escape through a defect in the phraseology of 
the patent, which yet was clear enough to instruct the infringer how to 
avail himself of its benefits. In the nailing-machine case that I spoke 
of, the screw-machine was a direct rival, and owed its existence to the 
invention appropriated. The hardship comes when a patent has lain 
dormant, neglected, unworked till the original invention of another has 
constructed a machine some one feature of which infringes, and then 
the old patent, which gave rise to no industry of itself, which was inca- 
pable of giving rise to any, which was virtually abandoned by its owners 
without further expenditure of time or thought, turns up to stop the 
new industry due to another's genius; these are what we sometimes 
call obstructive patents. Now the annoyance — I may say the public 
injury — from these patents results from the inherent worthlessness of 
the inventions, and does not depend upon whether they are correctly 
set forth in the original or require a reissue ; it is because such patents 
are generally reissued that the outcry is made about reissues. The true 
remedy is to extinguish such patents altogether, and it is for that pur- 
pose that we have introduced the periodical fee of section 11. We be- 
lieve that this fee will accomplish the desired result, and we see no other 
way to do it. A more strict insistance by the Patent Office that the in- 
vention should be valuable as well as capable of some use would not 
do, because the mistakes of the office whenever it hivs attempted to ap- 
ply such a rule are notorious ; it takes several years' experience to de- 
termine the value of most inventions. Ericsson's caloric-engine is a good 
example. He invented it originally as a motor for sea-going vessels. 
Skilled men insisted and proved that it would not work ; still the office 
granted the patent. It proved worthless for the purpose for which it 
was especially designed ; the skilled men were right ; but, with some 
improvements, the invention was adapted to small engines of one-horse 
power or thereabouts, and there are thousands of them in use. 

The first revision of the patent law, which was made in 1836, was made 
by your predecessors, the committee of the Senate, and I think it is ap- 
propriate and reasonable that this second revision which, I think, is the 
only real revision of substance which has been made since, should be 
made by a similar committee. We do not think tbat anything can be 
changed to advantage in the principles of the law of 1836 ^ I mean the gen- 
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eral abstract principles. I do DOt thiak experience has shown that any 
changes in the principle of that law are required. What we have un* 
dertaken to do was not to make abstract and theoretical changes in the 
law, but to find where, in the administration of that law, certain hard- 
ships had crept in which I do not think were part of the principles of 
that law, bnt which I think were opposed to the principles laid down in 
it. We have undertaken, where we have fonnd that hardships have 
arisen in the administration of the law, to pat onr finger on that particu- 
lar thing and apply a remedy to it, and without undertaking to arrange 
a whole system and recast the whole of that system or reebange the lan« 
guage of that system in particulars where it had not been found to work 
practically bad, although on paper it looks as though it might work 
badly. That is one reason why we have put in this bill some phrase- 
ology which is not very apt in some instances, not very good English, 
not, I think, so good as some of the suggestions which have been made 
in the memorandum which I handed to the chairman, but we have been 
very loath to change the old language. 

Forty years of litigation hare settled the meaning of almost every 
clause of the statute of 1836 ; and we are very loath, in order to please 
our ears with better English, to change a word of that which has been 
settled at so much cost and by so much experience. 

A few years ago the English Government undertook to examine the 
workings'of the patent system. They had a commission which sat for 
a good while, and produced the usual large blue-book full of testimony 
bearing on the subject. The result of that commission was, that there 
were few things so valuable in the laws of England as the patent sys- 
tem ; and there is now a bill pending before Parliament, or was last 
winter, to correct that system, particularly by establishing pateut-oflQce 
examinations, making that system conform more to ours. Yon have not 
had the advantage in one sense of a commission and that kind of an ex- 
amination, but it seems to me you have had what is equivalent, I am not 
sure but what it is better. 

This proposed law which is now come to you is the result of an amount 
of conference among men skilled in it, such as I think never has been 
brought before to bear on any subject for legislation. We have had in 
our conferences, and you have had before you, gentlemen representing 
different, hostile, and opposing interests, special interests, and I think 
they presented themselves in such a way as to bring to the notice of us 
and of this committee pretty much everything that could be brought 
to notice, and that has been extremely useful. I think I may say also 
of those gentlemen, and of all others who have assisted in our confer- 
ences, that, although when they first came together they thought each 
had special grievances to be redressed or special remedies to be applied, 
they have brought to our discussion here, as certainly they did to that 
in Chicago, which lasted seven days, a spirit of candor, a true profes- 
sional desire, apart irom any interest of a special kind, to make what 
they honestly' and in their hearts believe to be a real improvement in 
the law. 

I think I may say properly that what you gentlemen have had before 
you at this meeting and upon this bill is not the argument of counsel 
debating for any special interest, desiring to aid any special client, but 
it is the testimony of men most skilled in this matter as to what they 
really, upon their professional honor and consciences, believe to be just 
and proper and desirable recommendations of changes in the law, and 
you have their testimony that they do not think of anything else which 
ought to be added to or changed in the law. 
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You have had all this work done for yoa during the summer, aud in the 
manner which has been stated, aud you have had it all done under the 
judicious, the zealous, and the conscientious care of a gentleman whom 
we in New England delight to acknowledge as the head of our patent 
bar. I think very few commissions that could be got up, very few ex- 
aminations of parties interested and skilled in the work, would be of 
as much weight as what you have had presented in the discussion, and 
summed up in the bill presented to you. I could thank yon. on behalf of 
myself and my associates, more earnestly than common, for the manner in 
which you have listened to us; but I think it not so much an occasion 
for thanks of counsel as it is for congratulations to the friends of the pat- 
ent system, that you have shown your appreciation of the importance of 
the subject by the attention you have given to it^ and I am sure will 
continue to give to it till the work is completed. 

Judge Abbott, of Boston, senior counsel for the Eastern Bailroads Asso- 
ciation, has had our amendments for several weeks, has conferred with 
his clients about them, and he and they approve them and hope that 
they may become law. fie intended to come here to-day to signify so 
much to the committe; and charged me to say it for him, if he found 
himself unable to reach here. 

AMENDMENT OF J. E. HATCH. 

Mr. Hatch. I desire to submit an amendment to take the place of the 
second section as to profits and damages. My amendment is to strike 
out the clause providing that the court may increase the amount three 
times, and to add at the close of the section the following: 



On the rendition of any verdict finding damages, or on the confirmation of a master*t re- 
port in a suit in equity ^»unded upon a patent, the court shall have power to increase or 
diminish the amount round by the verdict or the master's report, so as to meet the ends ot 
substantial justice between the parties, and may, in its discretion, award to the prevailing 
party as costs a sura sufficient to compensate the said party for the entire expense of the 
litigation, or such part of the entire expense as the court may deem proper. 

The object of the amendment, in just one word, is simply this, not to 
change the statute which has existed now substantially since 1836, and 
every word of which, as Mr. Storrow said, has been determined by 
judicial decisions, but to add at the close of the section a discretion to 
the court to increase or diminish, as it may see fit, to meet the ends of 
substantial justice in a case of peculiar hardship ; and certainly those 
eases do arise and ought to be provided for by some means. Also, to 
give the court power to award as costs an amount that may compensate 
the party for an unjust prosecution. It seems tome the amendment 
would meet everything that it is necessary to meet, and be far better 
than to add a clause like the second section, which covers a page, nearly, 
of closely printed matter, with such complicated provisos, that no one 
knows what it means, for the gentlemen who have presented it have not 
agreed as to the meaning, and it would require ten years of judicial de- 
cisions to determine what it is. 

Mr. Stobrow. I merely wish to say that, upon the question of an extra 
allowance of cost, it should not be done in every case at the will of the 
party, but it should be done where the claim is vexatious or frivolous. 

Mr. Hatch. My amendment provides that it shall be done in the dis- 
cretion of the court. 

Mr. Stobrow. I should like to have the discretion controlled, for I 
think in many cases in New York such discretion would be dangerous. 
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GBNEBIL SUGGESTIONS. 

Senator Morgan. I think the gentlemen who have appeared before 
the committee are entitled to great respect for the ability which they 
have displayed. I wish to say to them that my mind is strongly im- 
pressed with the necessity of confining the jurisdiction to one court — 
the court of equity. If there are objections existing in the statute, or 
in the proper administration of the patent law, which would militate 
against that view and show that it would be improper, I would be obliged 
to any of the gentlemen to address me personally by note or otherwise, 
or to address the committee, and to suggest those objections. My 
mind is impressed ^ith the idea that there is no necessity to have a 
double tribunal, and that the court of equity furnishes ])leuary jurisdic- 
tion of the very best kind for the disposal of every question relating to 
patents. 

Mr. Stobrow. It is only a question between law and equity whether 
the judge is sitting on one end of the bench or the same judge is sitting 
on the other end. 

Mr. BLA.NOHARD. I should like to ask whether this is to be regarded 
as the close of the bearing before the committee. 

The Chairman. No, sir ; it is not the closing, but the committee pro- 
pose to adjourn for a week. 

Mr. Blanohard. I should like to make a few remarks in reference to 
the matter of reissuing patents upon models. I feel that I ought to say 
now, with all due deference to what has been said by gentlemen here, 
that they are leaving out the most important feature upon which a 
patent can be reissued, and that the committee is asked to pass a law 
which shall substitute for the most important feature the thing more 
likely to be correct, more likely to embody the views of the inventor, 
than anything else can possibly embody them. The committee are asked 
to leave that out and pass a law which shall compel an inventor to re- 
issue his patent, if he reissues it at all, upon those features which are 
much less likely to be correct than the model itself. 

I should be very glad to have an opportunity to say a few words on 
this subject. 

The committee adjourned until Monday, November 26, at 10 o^clock 
a. m. 

Monday, November 26, 1877. 

The committee met at 10 o'clock a. m., pursuant to ac^ournment. 
In addition to the gentlemen heretofore present, A. J. Todd, esq., ot 
New York, appeared. 

ARGUMENT OF W. WHEELER HOBBELL. 
Mr. HuBBELL. Mr. Ohairman and gentlemen, I will endeavor to pre- 
sent my views in a brief way to a practical end. Your honors must 
have observed in the preparation of this bill and in the arguments that 
the inventors of this country have not been represented here. I sup- 
pose there are thirty or forty thousand inventors in this country, for 
whose benefit, as well as the public generally, in regard to the progress 
of the useful arts, that provision exists in the Constitution, and you are 
here in a measure as their guardians and as the executors of that Con- 
stitution. It is a right and a power vested in the United States and 
denied to the States to secure to authors and inventors, *< for limited 
time or times, the exclusive right to their respective writings and dis- 
coveries," the declared object being to promote the progress of the useful 
arts. Inasmuch as the power is denied to the States, aud><is not cpncur- 
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rent in them, the words '* exclusive right" mast be allowed to have their 
fall potency and meaning. They mean an absolate right; do not mean 
a conditional right; not a defeasible right ; bat a right absolate in its 
natare and exclasive as to the person, limited only by the provision of 
limitation expressed in the Constitation^nd that is as to time. To 
secare that, remedial laws are needed. Withoat a remedial statute, of 
coarse a naked right has no efl'ect as law. The remedial laws mast be 
coextensive with that right. Yon cannot grant the right, on the one 
hand, nnder the semblance of conforming to the Coustitutioo, and then 
provide a remedy, on the other, which detracts from the right. Tbat is 
well settled by the Sapreme Coart of the United States. The whole 
tenor of this bill is in favor of infringers and in denial of the right which 
the Oonstitntion professes to secare, and which, inasmnch as it is denied 
to the States, it becomes a duty in Congress to secure ; for I hold that 
where a power is vested in Congress by the Constitution, and is not a 
concnrrent right with the States, but is denied to the States, it becomes 
a power which it is the duty of Congress to execute. Congress cannot 
say that it will pass no patent laws. It has no right to refuse to 
execute the duties imposed upon it and denied to the States. It cannot 
say that it will pass a patent law that is not commensurate with that 
provision of the Constitution. It cannot say that it will deny a remedy 
coextensive with the right intended to be secured by the Constitution. 
If it is not the true principle tbat when a power is vested in Congress 
and denied to the States it becomes the duty of Congress to execute it, 
then this ceases to be a government de facto with duties and obligations, 
and becomes a mere institntion depending upon the will, for the time 
being, of Congress, Congress has its duties, therefore. Now, I would 
ask you, as the guardians of the inventors of this country, and as the 
executors of that instrument, to consider that it is a duty to execute 
that patent law and the Constitution to its fullest extent. 

Laying that down as the fundamental principle, how does this bill 
apply to it? Let me read the first section : 

That from and after the passage of this act no profits or damages in any suit at law or in 
equity for the infringement of a patent shall be recovered which shall have accrued more 
than four years next preceding the commencement of such suit. 

You have said by the law that the time, which is the only limitation 
that should have been authorized to be pat upon this grant, shall be sev- 
enteen years. You have issued these grants, and the law is now that 
they shall bo issued for that time ; yet, when it comes to the remedy, you 
say snbstantially, so far as the practical working is concerned, it shall 
be restricted to four years. Do you mean to say that a patentee, with 
poverty imposed upon him to develop his invention, with the unalter- 
able maxim applied to him as to every one, that ^^ necessity is the mother 
of invention " — for most of these inventions grow out of the necessities 
of the inventors and their poverty in a straggle to benefit themselves 
as well as to benefit the world — do you mean to say that he shall have 
imposed upon him the duty of bringing a suit every four years ! That 
would be five suits in the term of that patent against 1 he same infringer. 
He would have to bring five suits, provided the infringer commenced 
soon after the patent issued. 

You cannot reconcile any principle of limitation with the terms of the 
grant unless the litigation begins, as it would under the law of 1870, 
with the expiration of the patent. The very moment you come to apply 
the statute of limitations you detract from the grant you have made, 
yon deny a remedy coextensive with that grant ; and inasmuch as the 
infringement is a tort, you do what is not recognized in law, you under- 
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take to separate that tort into sections. A tort is a continuoas act. 
The law does not recognize any separation in a sait Yon may bring a 
suit in equity. I have had that question tried on a bill which I drew 
against the Philadelphia and Trenton and Camden and Amboy Railroad 
Companies. I did not set out whether I sued them jointly or severally. 
They demurred. That question came up. My answer to the court was 
that they are in a tort, and they are both jointly and severally liable. 
The court sustained the bill and ordered them to answer. You cannot 
separate it ; you cannot divide a tort ; it is not divisible in law either a^ 
to time or as to parties, and it should not be divisible as to any statute 
of limitations. 

The old law of 1870 proceeded upon the correct basis that the statute 
of limitation should not run during the term of the patent, but should 
commence to run at the expiration of it ; and then it proceeded as 
other statutes of limitation do, upon a presumption that if the inventor, 
within six years, did not bring his suit, he either remitted it or was 
paid. You could not have a statute of limitations run against a note 
before the note became due. Neither could yon properly have the 
statute of limitations run in a case where the infringement and use 
would be a tort, for that is not separable in its nature and not divisible. 
Y'ou could not do it upon any known principle of law, and any such 
statute as that, which has no precedent in a case of this kind, is in 
clear violation of every principle of law, and is an encroachment upon 
the term of the grant. 

Now, I am not in favor of denying a statute of limitations, but my idea 
is that it should be consistent with the principles of that law recognized 
in regard to statutes of limitations, and it should be consistent with the 
nature of the grant, and consistent with the duty of Congress to pro- 
tect the inventor during the term of )iis grant. It should read, there- 
fore, to give the greatest advantage: 

That from and afler the passage of this aet no profits or damages in aDj suit, at law or 
in eqaitj, for the infriugemeut of a patent shall be recovered which shall have accrued more 
than six years next preoading the expiration of the term of such patent, nor upon aoj suit 
unless brought within six years after such expiration. 

Senator Morgan. Do you think, if a man bad an estate for a term of 
years In a tract of land, that he ought not to be compelled to sue in an 
action of trespass quare clausum fregit^ or any action of that kind, until 
six years after the expiration of the term ! 

Mr. HuBBBLL. No; because that is a common-law right 

Senator Morgan. Is not the remedy growing out of or connected 
with the grant! 

Mr. HuBBELL. Yes; the right of remedy must depend upon the grant, 
but if he sits idly by and sees another person trespass, the law supposes 
him to acquiesce. 

Senator Morgan. That is what I understood was the decision in pat- 
ent cases; that acquiescence would be presumed in a case of that sort. 

Mr. HuBBELL. There it is a continuous tort. You cannot begin to 
make the division. Acquiescence could not be presumed, for thac rea- 
son. In the case of land, the person is supposed to have a personal 
supervision over the land ; he is supposed to be in actual possession of 
that land, and its nature is such that he can see and determine whether 
there is a trespass upon it ; but it is not so in relation to a patent. The 
law, in the first place, presumes that every one knows that a patent is 
granted, because it is a matter of public record, and the government 
gives notice by publication ; but it does not presume that a man knows 
his patent is infringed, because that would be a physical impossibility. 
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A man cannot be personally present all over tbe vast landed territory 
of this United States to see what is being made of his invention in all 
the workshops, which he has no right to enter. Furthermore, it does not 
pre^ame that be is personally present in these place><. Why should a 
man go to New Orleans and look around in all the shops there to see 
whether his patent is infringed, or why should he go to the State of 
Maine for that purpose? He cannot do it; the law does not presume 
it } bat in the case of land, where the person has acquired it by con- 
tract, and it is limited, of such a character that possession is a part of 
the title, the presumption is if a trespass is continued for any length of 
time he knows of it, or he ought to know of it. That is not the case 
with a patent You cannot apply that principle to an infringement. 

Senator Morgan. The question I had in my mind was this : You were 
making an argument to the effect that the constitutional qualities of the 
grant forbid any statute of limitations in reference to it until after the 
expiration of the grant. 

Mr. HuBBELL. Yes, I think so. You cannot make a grant of a cer- 
tain power and then provide a remedy which encroaches on that grant 
on a presumption, which presumption does not exist in fact; because it 
never has been presumed that an inventor knows of all the infringe- 
ments, or that he can know of all the infringements that are going on 
all over this vast country. How in the world can he know it! Suppose 
be owned all the land in the United States. In such a case as that, 
would the law presume that he was personally cognizant of every tres- 
pass f I do not think it would in that case, but the law has established 
through custom and from statute law, that a man owns only so much 
land, which he acquires as he is able to have the personal supervision 
over it, and therefore, if a trespass goes on for any continued length of 
time, and if he sees it, or his agent sees it, or there is a reasonable pre- 
sumption that he does see it, such as improvements going np, he is 
barred from setting up any defense. But you cannot apply it in the case 
of a patent; the country is too vast; the infringement is too vast ; you 
cannot get any foothold for its application ; and the only safe rule, there- 
fore, is to have the limitation commence from the expiration of the 
term. That was the old law; and if that is altered so as to encroach 
upon the time, you are only offering a premium to men to infringe and 
pirate in secret — an infringement and piracy which they can readily do. 
Ton cannot get at it in any way. You could not even have an order. 
I have seen that tried, where a bill in equity has been brought against 
a party upon slight proof that he was infringing a patent ; but there was 
DO such proof as would establish it in a court. After the bill was Hied, 
the patentee has had to go into court and ask for an order for inspecting 
those premises. You cannot go in without an order ; you cannot go in 
without permission. The court grants an order, and appoints a master 
to go and inspect and examine. That is the only way you can get an ex- 
amination before an action. 

The nature of the case is peculiar, and, therefore, it would be exceed- 
ingly unfair, and a practical and a clear violation of the nature of the 
grant, to have any statute of limitation to run during the term of the 
patent. It would not answer at all, any way. The easiest thing in the 
world for parties who are always ready to infringe patents is 
work in some remote place, or in a shut-up place, and say ^* no admis- 
sion here," and go on and pirate to any extent, and tbe patentee would 
be helpless. 

Such a provision would multiply suits also. It is not the policy of 
the law, where you grant an exclusive right to an inventor, to pursue a 
S. Mis. 50 11) ^ J 
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course that would overwhelm him with suits. This bill is oaleulfttod to 
overwhelm an inventor with suits. The man had better bury his inven- 
tion than bring it out and then have imposed upon him the burden of 
suits that he would have to carry on, if he oould. He could not carry 
them on under the bill ; it would be utterly impossible. If he even 
says a man infringes his invention he is to be sued everywhere over the 
United States, where any captious man chooses to file a bill against bis 
patent, and how is he to defend them all without money f It may be 
that all his property is invested in the development of that invention ; 
it is the hope of his life ; and here it is attacked on all sides by suits to 
declare that patent void. It is enough when he tarings his suit for the 
defendant to have the privilege of overturning, if he can, the prima 
fame title which the government has granted on an Invention, and to 
declare the patent inoperative so far as he is concerned. That is enough 
without subjecting the inventor to suits in all directions which he can 
not possibly defend, neither in time, nor in extent, nor money, in order 
to protect his patent from being declared void. 

It is all wrong. This whole thing is got up to facilitate the infringe- 
ment of patents, and it is got up by infringers. They say able counsel 
have been employed. I have no doubt able counsel have been employed, 
but they have been employed in the interest of infringers. Kow, I am 
an inventor. I have numerous patents. I am also a lawyer. l?bere- 
fore I speak here for myself and for the inventors of this country, as 
they have sent nobody especially here. I heard it suggested that they 
thought of appointing somebody ; I do not know but it was merely a 
casual suggestion. I feel it my duty to try and protect myself and pro- 
tect them. That is the reason why I am opposing the bill in the form 
in which it is presented. I am willing for fair litigation in every respect. 
Inventors never suffer by fair litigation j it is only by oppressive litiga- 
tion, which takes advantage of the fact that they cannot be in numerous 
places at the same time to defend suits, and because they are limited in 
means. They are required also, if they bring a suit, to give a bond for 
security for costs, which I will ask you to do away with, and require in 
lieu of that to file an affidavit that their patent is infringed. I shall 
take the course here to try to facilitate the carrying into execution of 
that provision of the Constitution of the United States which Congress 
is intrusted with as a duty to carry into execution. It is not a privilege, 
not a power conferred which may be exercised at option, but I say it is 
a duty, because this is a stable, permanent government, to be kept in 
existence with all the functions of the government in that Constitution, 
and expressed as powers. When there is not a concurrent jurisdiction 
in the States, so that there may be an alternative remedy, and there is 
not in this case, then that power of government must be exercised. I 
would ask the modification I have indicated at the beginning of the 
first section. Then the bill goes on : 

Provided^ That where a party, in order to preserve his right of recovery, finds it neces- 
sary to institute a number of suits involving the same issues, and he is proceeding with 
good faith and with reasonable diligence to bring one of them to final judgment, any court 
in which any of them are pending may, in its discretion, grant a stay of proceedings from 
time to time in any such other cases pending before it. 

That recognizes the very difficulty I have just stated, an inability to 
carry on all these suits coextensively at the same time. That is right. 
That is done now in equity. I do not know that it is necessary to state 
it in a statute. However, it does no harm. The section proceeds : 

Provided^ also, That rights of action existing at the passage of this act may^be en- 
forced by suits brought within four years — 
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I say 8ix years — 

thereafter, if DOt previonsly barred by laws already existing. 

Then I propose to add these words : 

And, on the plaintiff filing an affidavit that the defendant infringes his patent, no secnritj 
for costs shall be exacted from him. 

Ctentlemen, I have seen this actually occur. These railroad compa- 
nies iofrioged a patent beyond all qaestiou, and they kuew the inventor 
was poor and could not bring suits all over the United States against 
these different railroad companies, and they have taken a rule upon 
him for security for costs, and he, in his ipability to furnish it, has been 
barred and thrown out of court. They have resorted to that expedient. 
I say that is wrong, and if he will file an affidavit that his patent is in- 
fringed, no security for costs should be exacted from him. I think that 
is fair under the circumstances, beqause the current costs in the case 
they have to pay in advance, the fees to the clerk, and so on, and the 
cost of taking testimony, need not be incurred at all by the defendant 
until the plaintiff has first takeu testimony to make a prima facie case, 
and then they may take the risk for costs, just as they do in other cases, 
and not where they use a man's invention, and knowing that he is un- 
able to sue for infringements all over the country, take a rule on him 
for cost's and throw him out of court. This was done over here in Bal- 
timore. The Baltimore and Ohio Railroad Company did that, to my 
knowledge, where they infringed a patent. 

Senator Morgan. What is the extent of the security for costs — the 
costs incurred by plaintiff? 

Mr. HuBBELL. The court exacts security for $200, generally. 

Senator MoBGAN. It is not limited ? 

Mr. HuBBELL. It is not limited. 

Mr. Stobbow. It is only in a case where the plaintiff is a non-resi- 
dent of the district. 

Senator Mobgan. That is on the motion of the defendant. 

Mr. Stobbow. If the plaintiff does not reside in the district the court 
may order bonds in such sum as it may require, $200 ordinarily. 

Mr. HuBBBLL. They grant the rule where the plaintiff is a non-resi- 
dent, of course ; but the patentee cannot be a resident in all the districts 
of the United States, from the very nature of the case, and he would be 
liable to have a rule against him for costs. 

Mr. Stobbow. But if he goes into court and shows that he is unable 
to comply with it, in the discretion of the court the sum would be re- 
mitted. 

Mr. HuBBELL. He must either deposit the money, or give security 
within that district satisfactory to the court. 

Mr. Stobbow. If the court want it. 

Mr. HuBBELL. The inventors cannot do it always. 

Senator Mobgan. There is no u^e of protecting the business in one 
particular district with security for costs. They might have suits, as the 
gentleman suggests, in every district of the United States. I do not 
think there ought to be any security for costs required in such cases. 

Mr. HuBBELL. The inventor cannot make a case unless he first sub- 
mits evidence. He has to pay the clerk and the costs to get his writs 
in the court, and therefore the court should not exact this bond. 

Senator Mobgan. You would allow him to go into equity and file a 
bill, and swear to this bill ! 

Mr. HuBBELL. Yes ; he has to state that in equity. 
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Senator Chaffee. Do I understand your position exactly! You 
say it is the duty of Congress to grant these exclusive rights! 

Mr. HuBBBLL. I say it is the duty of Congress to carry into execu- 
tion that provision o1 the Constitution by the enactment of a law which 
enables the grant of these exclusive rights for a limited time or times, 
just as the Constitution states. 

Senator Chaffee. Why do you say it is a duty ! 

Mr. HuBBELL. Because it is a right which the States and the people, 
in the formation of the Constitution, have vested in the United States 
exclusively, and denied to the States. Now, they did it for what pur- 
pose! They did it that it might be exercised, not to be neglected. 

Senator Chaffee. Is it not based upon the public welfare and gen- 
eral polity of the country that these rights should be given or not given! 

Mr. HuBBELL. What is the fundamental object! To promote the 
progress of the useful arts. 

Senator Chaffee. There is no duty about it. Congress is not com- 
pelled ; it need not grant any patent for any invention. 

Mr. HuBBELL. I think they are compelled by the t^rms and nature 
of the Constitution. 

Senator Chaffee. I do not see why they should be compelled. 

Mr, Hubbell. You might say, upon the same principle, that the 
Congress of the United States sliould never pass any law to carry the 
Constitution int'> effect. 

Senator Chaffee. I do not think you take the right ground. Con- 
gress shall have power to do so and so ; among other things, to borrow 
money. Now, if the government does not need any money, because 
Congress has that power to borrow money it should not be compelled to 
borrow money. 

Mr. Hubbell. But they have power as to taxation. To borrow is 
simply an alternative power in relation to obtaining money by taxation; 
but there is no alternative power in relation to this exclusive right in 
Congress to promote the progress of the useful arts. 

Senator Chaffee. Congress shall have power to maintain a navy. 
If they do not think it is for the benefit of the country to maintain a 
navy, they are not compelled to do so. They shall have power to do all 
these various things. 

Mr. Hubbell. I think they are compelled to do so, because the 
framers of this Constitution knew that this country had a sea-coast, 
that it had a commerce, and they knew that that seacoast and that 
commerce, under the ordinary rules of national law, and under the 
duties of the nation, required protection by a navy. If they think dif- 
ferently they can amend the Constitution and take that out. If this 
had been an inland territory, so that a navy was not essential , that 
clause would not have been in the Constitution, the framers would not 
said, <^ Congress shall have power to maintain a navy" ; but inasmuch 
as this country had a sea-coast and had a commerce, and it was the or- 
dinary course of nations and national law to protect it by a navy, and 
as other nations do the same thing, the power is granted by the Con- 
stitution, and it is denied to the States. Therefore I say it is the duty 
of Congress to maintain a navy. As to the extent of the navy, that is 
a matter of discretion. They may say that " we will have but one ves- 
sel, and that is a suificient navy." I take it that this is a government 
de facto, and that it cannot perish by neglect, and that the powers which 
are conferred upon Congress and denied to the States, where there is no 
concurrent jurisdiction in the States, become duties in the Federal Gov- 
ernment. 
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Senator Chaffee. It does not appear that way to me. 

Mr. HuBBELL. That must be the log:ical conclusion of law. 

Senator Chaffee. Perhaps it is ; but it does not appear that way to 
me. These powers are defined here for various purposes. Congress 
shall have power to do so and so under various circumstances and on 
various matters. This is one of those powers. Now, then, if it should 
not appear to Congress to be for the public good and for the benefit of 
the country to grant these exclusive rights, I do not think tbey are com- 
pelled, or that there is any duty in Congress to do so. 

Mr. HuBBELL. I think they are compelled unless it is remitted in 
some way to the States, so that they may exercise their original juris- 
diction and discretion if Congress does not do it. I do not think the 
States ever gave the power to Congress and denied it to themselves 
that it should be neglected, because the purpose is set out in the Con- 
stitution. Those who framed the Constitution thought that it ought to 
promote the progress of the useful arts, and after that conclusion and 
that grant of power Congress has no right to turn around and say it 
will not promote the progress of the useful arts. Congress is a mere in- 
strument of that Constitution, and it has no right to say, " We will ride 
above the Constitution and deny the object and purpose for which those 
powers were granted." 

Senator Chaffee. I do not think they would ride above the Consti- 
tution. If Congress decided it was not for the public welfare, then there 
would be no violation of the Constitution. 

Mr. HuBBELL. The Constitution first and primarily says that to pro- 
mote the progress of the useful arts Congress shall have power to do 
this thing. The jurisdiction of that question is not given to Congress^ 
because it is a power accompanied with a conclusion as to the purpose 
and effect as to the useful arts vested in that Constitution, coextensive 
with the power which created Congress, and it is not in the power of 
Congress to turn around and say, ^^ We will conclude it does not pro- 
mote the progress of the useful arts." The instrument says it does pro- 
mote the progress of the useful arts. 

Senator Chaffee. Let me put another case. Suppose Congress 
thought it was not for the public welfare, or for the benefit of the pub< 
lie, to declare war^ would they be compelled under the authority given 
in the Constitution to declare war ! 

Mr. HuBBELL. No ; because the Constitution does not say it is for 
the public benefit to declare war. That is left as a matter of discretion. 
Congress has the power to declare war for cause. 

Senator Chaffee. Yes } and it has the power also to grant these ex- 
clusive rights. 

Mr. HuBBBLL. Ay, for cause stated. In the one case the cause is 
stated, and in the other it is not. The power to declare war is a power 
resting entirely in the discretion of Congress. 

Senator Chaffee. Certainly. 

Mr. HuBBELL. It is not upon any cause stated. If the Constitution 
had said that for any cause stated, defining the specific cause, then 
when that cause arose Congress would be compelled to declare war; but 
that is left entirely in the discretion of Congress. 

Senator Chaffee. I think it is all in the discretion of Congress. 

Mr. HuBBBLL. I will put this case. Suppose another nation declares 
war against the United States, or there is what is recognized amongst 
nations as a cause for war. Suppose there are ships seized at sea and 
destroyed by another nation ; under the law of nations, there being no 
redress obtained by this government in the way of compensation, or by 
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any arbitration or negotiation, and this thing goes on, and per se it' is 
an act of war, is it not the daty of the Congress of the Unitea States to 
declare war! 

Senator Chaffee. I should think probably it would be under such 
circumstances. Congress would be the judge there themselves. 

Mr. HuBBBLL. They would be the judge j but in this case it has been 
predecided by the Constitution that the granting of these rights does 
promote the progress of the useful arts. 

Senator Chaffee. I do not suppose that any inventor could compel 
the issuance of a patent. If there was not any patent law he could not 
get a mandamus against Congress and obtain a patent under the Con- 
stitution. 

Mr. HuBBELL. ITo; he could not. The presumption of law is that 
Congress will <lo its duty; but, nevertheless, if it does not do its duty, 
the only redress the people have is to put in another Congress. But 
that does not make it any the less a duty because Congress neglects it. 
I say it is a duty to have a patent law, and to grant a patent for time 
or times. As to the limitation of time, that is in the discretion of Con- 
gress. The Constitution does not say anything about that. 

Senator Chaffee. Then if a member of Congress should vote against 
the passage of any law granting these exclusive privileges he would be 
violating his oath under the Constitution t 

Mr. HuBBELL. I think he would, for he has sworn to sustain the Con- 
stitution, which has that express provision in it for that purpose. 

Senator Morgan. He would certainly be allowed to wait until he got 
a law that suited him. 

Mr. HuBBELL. Yes, sir; he is sent here to make a law to suit him ; 
but 1 understand the gentleman's question to be that if he voted 
against any law because he thought there should be no law, he would 
violate his oath. That is what I understood you to mean by that propo- 
sition. 

Senator Chaffee. ITo, sir; I do not think that under the Constitu- 
tion Congress is compelled to pass any law. 

Mr. HuBBELL. You cannot compel Congress to do anything. 

Senator Chaffee. I think it is not a duty of Congress that they are 
bound to perform. 

Mr. HuBBELL. I think it is a Constitutional duty. 

Senator Morgan. The right to the invention does not become a 
vested right until Congress has passed a law under which and in pur- 
suance of which it may take that form. The Constitution itself does 
not create the vested right. That is done by act of Congress. 

Mr. HuBBELL. No; it is an inchoate right. It is not a common-law 
right. You cannot say that a man has an alternative common-law right. 
If you could, then, of course, there would be grounds for your position. 
It is purely a Constitutional right, derived from the Constitution, through 
a law to be made by Congress, and, unless that is done, there is no right, 
as Senator Morgan says. 

Senator Chaffee. Your argument proceeds upon this basis, that it 
is the duty of Congress to grant these exclusive rights I 

Mr. HuBBELL. It is the duty of Congress to pass a law in accordance 
with that clause of the Constitution under which these exclusive rights 
for a limited time or times, taking the words of the Constitution, ^*can 
be granted," and become a right or franchise, or property. 

Senator Chaffee. Then you argue that any limitation of course 
would be equally unconstitutional ! 

Mr. HuBBELL. I say that the remedy must be coextensive with the 
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nature of the grant, and that it is anconstitntional, and it has been so 
decided hj the Supreme Goart, to deny a remedy or to so hamper and 
encumber it that it denies the exercise of the grant. The remedy mnst be 
coextensive with the nature of the grant, and not an abridgment of it, 
and not granted in such a way as to be practically impossible to exercise 
it. That is laid down in Howard's Eeports, and it is unanimously con- 
ceded by the jndiciary. I had a memorandum here. 

Mr. Stobbow. That is the case I read the other day, the case of 
Bronson vs. Kinzie. 

Mr. fiUBBELL. It is an elementary priuciple of law. It was more 
elaborate than you read, but the whole principle is laid down in 1 How- 
ard, 316. 

Mr. Stobbow. The principle is laid down. I do not say, however, 
that your principle is laid down as you state it. 

Mr. HuBBELL. It is the same principle. There is no difference. I 
know yon trembled a little in regard to it when you said it could not 
be considered so and so, but it can be considered so and so. The whole 
of it is exactly in that case, and the Supreme Court had no doubt about 
the principle ; they were unanimous in regard to it. Blackstone lays it 
down. Then this section proceeds : 

But nothine in this section contained sball revive any right of action already barred, 
nor prolong the right to sne on any cause of action already existing. 

With those modifications which I have suggested, I see no objection 
to the first section. As to the second section I would strike the whole 
of it out except the proviso. I will state my objection to that section. 
It never has been the practice of any government, and I hope it never 
will be the practice of this government, to undertake to legislate spe- 
cially for the courts; to put cases stated, and say that, on the cases stated, 
the law shall be so and so. That is an encroachment upon the judicial 
power, and it never should be <lone. If you begin in patent cases to 
say the law shall be so and so in cases stated, where will the end of it 
be? You would almost have to frame a new section for every difierent 
case that came up here every year. There would be some special case 
stated, and a special law would be passed in relation to it. I am in favor 
of leaving that, as it always has been left, to the judiciary. All these 
are special subjects of legislation encroaching upon the judicial power. 
I will read the second section : 

In all cases where the patentee has elected to license other persons generally to use his 
invention, in like manner to that in which it was used by the defendant — 

;Now, how could it be " in like manner to that in which it was used by 
the defendant," to begin with f The patentee, under the exercise of his 
exclusive right, elects to give certain persons a license for reasons which 
apply to him. They may be relations; there may be some obligation 
during life which induces him to do it ; there may be obligations execu- 
tory, family obligations, by which a party is induced to invest money. 
These are not all to be paraded out before the public; they are the 
exercise of the functions within his exclusive right. It is simply the 
exercise of a right vested in him for reasons which he chooses to keep to 
himself. Now, how could it be ** in like manner to that in which it was 
used by the defendant"? The defendant is a tortfeasor, an infringer. 
It is predicated upon perhaps an impossibility. At all events, it is pre- 
dicated upon a state of things which is not likely to exist at all. In 
effect it would be simply a license to a defendant to go on and pirate a 
patent and be subjected to no greater license-fee than was paid by the 
most favored parties of the patentee, who had risked their capital and 
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everything they had, perhaps, to demonstrate whether or not it was a 
success. If it is not a success they would lose all they ventured in it. 
If it is a success, and the business turns out to be profitable, then a tort- 
feasor, an infringer, is to be allowed to come in and break up that busi- 
ness by setting up an opposition, because it is successful in the hands of 
those who first ventured their capital in it. Is that right ! Is it equity f 
Is it justice! Is that the exercise of an exclusive right upon any prin- 
ciples that are pertinent to an exclusive right ? What right has Con- 
gress, when a man has an exclusive right granted, to come in and say, ^^ If 
you demonstrate through capital, through any of your friends, through 
any influences which will enable you to carry it into execution, that it 
is a successful business matter, therefore any pirate may come in and 
take away your profits or participate in them by setting up an infringe- 
ment, and you shall only hold him to the same measure of license-fee." 
That is denying the terms and the exercise of the right in the grant. 
It is denying equity ; it is contrary to public policy. No patentee would 
ever be able to get any one to invest any money in the development of 
his invention if such a law as that existed. Instead of promoting the 
progress of the useful arts, it would stop it and prevent it and lock it up. 
The second section proceeds : 

Or where it appears to the court or jury that, from the nature of the inventiou, it is for the 
interest of the patentee that other persons generally should use the same in like manner, 
and pay him a license-fee therefor — 

Now, in making laws, you do not always make them for railroad com- 
panies. This bill is written from a railroad standpoint. Here is an in- 
vention useful on railroads. It is to the advantage of the patentee to 
use it on all railroads. But this bill is not confined to railroads. You 
are making a general law here that refers to all cases ; and how are yoa 
going to make it refer to all cases and not merely to the railroads ! Very 
few men can build a railroad and get a franchise and the stock for the 
purpose of carrying the patented invention into execution. It becomes 
a mere incident of the railroad ; but it is not so with all inventions. 

Where it appears to the court or jury that, from the nature of the inyention, it is for the 
interest of the patentee that other persons generally should use the same in like manner, 
and pay him a license-fee therefor, tne just measure of the plaintifTs damages shall be the 
same, both at law and in equity, and no account of profits or savings shall be allowed. 

That is specious legislation. It is in entire contravention of the judi- 
cial power, and would break up a man's opportunities of introducing an 
invention where the profit or benefit of it was not of that character 
where its use depended upon personal enterprise, which is the case with 
ninety-nine in a bundled almost of inventions. Very few inventions 
relate to these public works, such as railroads. This section was written 
by a railroad lawyer to suit the railroads. You cannot legislate here for 
railroads by general laws which are inimical to the interests of patentees 
in relation to all other matters. 

If a license-fee has already been established by a reasonable number of transactions of a 
character applicable to the c^.^e at bar — 

That would refer to railroads — 

that shall be adopted as the measure of said damages; but if not, then the court or jury 
shall determine tne same from all the evidence in the case. 

That is, if a man has an invention applicable to a railroad and they 
pay him a license-fee, which generally is the case, then other railroads 
may go on and not pay a license-fee, and if he sues them and obtains a 
verdict he can only recover the same license-fee that he received from 
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the other roads. That is, they have the privilegfe of going on and de- 
stroying him if they can; and if they cannot, they are only to pay what 
they wonid have had to pay if they had taken a license. That would be 
the grossest iujustice. If tliey choose to set his patent at defiance let 
them take the consequences. They have the right with other roads in 
cases of that kind to bny a license. If they can prove that he denied 
them a license the court shall say, '' If you denied them a license npon 
the same terms that you granted a license to others, then you shall only 
recover the same amount"; but where it appears that they might have 
obtained a license upon the same terms and did not, but chose to set 
themselves to work to destroy bis patent, and set the law, the grant, and 
the Constitution, at defiance, to say that they shall only come in and 
pay the license-fee is monstrous. 

Senator Morgan. The great danger about that, it seems to me, would 
arise from the fact that the inventor is compelled oftentimes, perhaps 
always, to permit a railroad corporation for instance, or any manufactur- 
ing establishment, to have the enjoyment of his invention at a very low 
rate in order to get it introduced. 

Mr. HuBBELL. That is often done. 

Senator Morgan. It seems to me it would be a hardship npon him to 
compel him to abide by that rule after the invention had been developed 
and proved to be one of great value to himself or the public. 

Mr. Storrow. The only question would be whether the transaction, 
such as you speak of, would be a transaction of a character applicable 
to the case at bar. The object of putting in these words was to prevent 
inferences from cases not justly applicable to the case at bar. 

Senator Morgan. That idea was considered ! 

Mr. Storrow. Yes, sir; and those words were put in exactly for that 
purpose. The courts have considered precisely that matter, and in cases 
where they now apply the law the license-fee is the rule, if it is of a 
character applicable to the case before the court. It may be that the 
license-fee formerly established onght to be increased, or it may be that 
it ought to be diminished, according as the circumstances of the case 
at bar differ from the circumstances under which the license-fee had 
been granted. . 

Senator Morgan. The whole purport of that section is to allow the 
court to fix what are reasonable damages. 

Mr. Storrow. Exactly. 

Mr. HuBBELL. The words of the section are — 

Bnt if not. then the court or jury shall determine the same from all the evidence in the 
case. 

If you could prove he refused to grant a license, then, of course, you 
could fall back on the prior license-fee; but the motives of the inventor 
are not always subject to proof. Therefore you cannot, by specific legis- 
lation, lay down any rule in regard to it. Let the judiciary take care 
of that part of the section, which, perhaps, covers the ground as far as 
the Constitution recognizes any such ground in relation to common-law 
rights of property. Continuing with the language of the section, at 
line 14 — 

In taking an account of profits in any case, the defendant shall not be charged with any 
saying he may have made, unless it has enabled him tu realize an actual profit in that part 
of his business connected with the use of the invention. 

Suppose he uses the invention in a disadvantageous manner, to the 
ii\jury of the patentee and to the injury of the character and reputation of 
the invention, then, of course, he is to be allowed to t£^ke advantage of 
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that. The law could not recognize any such thing a8 that The law 
would simply say what in all probability that invention produced as a 
matter of profit incident to the invention by the use of it with ordinary 
€are and skill. 

Mr. Storrow. In Dean vs. Mason the Supreme Court decided it just 
the other way, aud that decision has been followed ever since. It is not 
a question of what the man would have probably made, using the inven- 
tion with diligence. 

Mr. HxTBBELL. What the defendant would probably have made by 
the use of ordinary care and skill. 

Mr. Storrow. The court, in Dean vs. Mason, decided that was not 
the law. 

Senator Morgan. The defendant might be so poor that he could not 
handle the invention at all. 

Mr. Storrow. He might be so careless and so ignorant as to be in- 
competent to handle it. The question is what he did make. 

Mr. HxTBBBLL. By the use of ordinary care and skill. Perhaps the 
ease was not prepared to bring all the points before the court. I never 
had any difficulty of this kind in these cases before 1857. The second 
section proceeds : 



And the conrt shall determine what proportion of sach profit is due to the ase of said 
invention, and what proportion to the other elements from which such profit was de- 
riyed, capital and personal services excepted ; and the proportion of actual profit so foand 



to be derived from the ase of the invention shall be the measure of the pronts to be recov- 
ered. But if» in any case, it shall appear to the court that the damages or profits, ascertained 
as above, shall be inadequate to give tbe plaintiff a just compensation for the injury done 
by the infringement, or shall be in excess of such injury, the court shall have power to 
increase or diminish the amount to such an extent as may be just and reasonable. 

What is the use, then, in all this special legislation, if that principle 
is to be adopted ! I propose to adopt that principle of law, and not to 
have all this special legislation in regard to it. The Constitution says 
that private property shall not be taken for public use without just 
compensation, and that is as far as those who framed it thought the 
legislative power ought to go. As to the mode of arriving at a just 
compensation, that is a judicial question, always depending upon the 
testimony in the particular case. Therefore, I propose in one section to 
embrace Senator Morgan's idea about an equity suit in this way: 

In all suits in equity the letters patent shall be prima-facie evidence of their validity, and 
be evidence of possession of the invention, and the right to proceed by suit in equity shall 
not be denied. 

I think you cannot take away a man's right to proceed at law or before 
a jury under the Constitution where the amount is over $20. You can- 
not deny him the right, but you may put equity upon the same footing 
and say that the letters patent, having undergone an examination by 
the court, shall be evidence of possession of tbe invention. He must 
show evidence of possession of the invention in some way or other in 
equity before his bill shall lie, but Congress may declare that the prima- 
facie character of the patient is sufficient for that purpose, and then it 
will sustain a suit in equity. That, 1 take it, will be. the proper way to 
put it. 1 propose to insert: 

In the estimation of damages or profits under a patent, the owner shall have a right only 
to recover a just compensation for his invention used, and his time, ingenuity, and expense 
bestowed upon the same. 

That covers the whole ground. Leave it to the judicial power to de- 
termine, not as profits, not as damages actually, but what is a just com- 
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pensatioD, under all the circumstances of the case, for the invention 
nsed ; not for his invention as covered by his patent, not for the whole 
invention. When I pat the qaestion to that old gentlemair here, what 
objection there would be to that, he said it would be very hard on the 
infringer if the defendant would have to pay for the whole invention 
under a patent. That is not the meaning of it. The court would not 
say the man was liable for the whole of an invention, but only liable 
for the invention used, and I put in the word '^ used," so that there i9 
no doubt about that. But the judiciary would settle that, of course. A 
man cannot be sued for the use of a whole patent exclusively, when he 
tises only one machine infringinf^ the patent. 

And his time, ingenuity, and expense brst >wed upon the same. 

That is the same language now expressed in the act of Congress, to be 
considered in determining compensation on the question of au extension. 
They are to take all those elements into consideration. 

With a right to a penalty not exceeding three times the amount in all, in the discretion of 
the court ; and due allowance shall be made for the capital, labor, and circumstances under 
which the invention has been used in the estimation of damages or compensation. 

It Strikes me that it is perfectly right and fair that due allowance 
should be made for the Capital, labor, and circamstances under which 
the invention has been used in the estimation of damages or compensa- 
tion. I will put a case. Suppose au invention is applicable exclusively 
to a railroad. The inventor not owning any railroad, not being able to 
organize and put one in operation, cannot derive any beneficial use from 
his invention. There is the franchise, there is the capital, the engines^ 
the cars, and all the appurtenances and machinery of the road, and this 
invention is only incidental to all that. It would be very unfair because 
that invention seemed to work to their great advantage in the saving 
of expense by its use on that road that no allowance should be made for 
capital, labor, and the circumstances under which the invention has 
been used. If it saved the employment of one brakeman, for instance, 
as in the case of brakes, it does not follow in the estimation of damages 
that the entire service of that brakeman would be applicable to the use 
of brakes. He might be useful in many other ways on that road. In 
the estimation therefore of the damages or of the compensation, they 
must confine themselves to the nature of the invention, the result that 
it produces, and all the other inventions or machinery that have to be 
used in connection with it, so aB to make it useful, and to which it is 
only incidental, and what amounts to ^^ just compensation." You can- 
not lay down any special law, any general rule, that is going to apply 
to all cases. That is the function of the judiciary, with all the ma- 
chinery of the court and the evidence that may be brought forward in a 
particular case to determine it. They shall not say that this thing is to 
be estimated on profits as such, nor on damages as such, but taking all 
these facts, what appears as profits, what it appears that the man has 
suffered in damages, what his invention appears to be worth in the rela- 
tion that it occupies in the mechanical world or in relation to other 
matters in connection with which it has to be applied, what would be 
a proper proportion of the particular use in relation to the general use ; 
all those are questions for the court, to be summed up and to be made 
to appear in the one expression " a just compensation," which this sec- 
tion, after winding around all through this special legislation, seems 
compelled to recognize in these words as an essential principle, and it 
is the only essential principle. 1 am in favor of leaving that which 
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beloDgs to the judiciary, and have the legislative fanctions expressed in 
the brief expression as the Constitation recognizes it, *'a just compen- 
sation,'* and confine the invention as incidental to capital, labor, and 
circumstances under which it is used, which I think is fair. Then let 
the proviso come in : 

Provided, That the provisions of this section shall not apply in any case in which a decree 
for an account or assessment of damages has, at the date of the passage of this act, already 
been pronounced. 

The object of this would be not to disturb a judicial determination. 

Nothing contained in this section shall affect the right of the plaintiff to an injunction. 

That would be in accord witb the right to bring a suit in relation to 
which the invention is incidental. That is as far, 1 think, as Congress 
ought to go. I do not think you can find that any government, and 
you cannot find that this Congress, has ever gone into this special legis- 
lation in relation to any matters or any rights arising under the Consti- 
tution. It is always left, where it properly belongs, to that branch of 
the government which the Constitution itself creates and recognizes 
coextensively with Congress, that is the judiciary. We all know the 
Supreme Court has jurisdiction both of the law and tkct, not simply of 
the law. In all these suits in equity, the Supreme Court has just as 
much jurisdiction over the facts as it has over the law. Then comes the 
third section : 

In all patent causes, after a decree has been made upon the merits of the case, in favor 
of the complainant, establishing the validity of a patent finding an infringement thereof bv 
the defendant, and ordering an account or an assessment of damages, the court in which 
the cause is pending may, i? it shall see fit, authorize the defendant to appeal forthwith from 
such decree ; and thereupon, if such an appeal shall be taken and perfected within such 
time as the court shall prescribe, it shall be competent for the court to stay proceedings in 
whole or in part during the pendency of such appeal, and to require from the defendant a 
bond, with sureties, to answer the final decree in the cause, or to dispense with such bond, 
as it shall see fit. 

The meaning of that, I take it, is that, before that account comes in, 
the case may go to the Supreme Court ; that is, you may divide it. I 
propose to add: 

Provided, That the Supreme Court may order an account before finally disposing of the 
case. 

You see the position which it would put the Supreme Court in with- 
out such a proviso. The determination of the amount of the decree is 
within the jurisdiction of the Supreme Court. They take jurisdiction 
of both the fact and the law. Suppose when the case went up, where 
the d cree of the lower court had been in favor of the patent, and they 
bad ordered an account, but the account did not go up with the record, 
and the Supreme Court sustained that patent, the case goes back again 
to the court below with the patent sustained. It has, therefore, to go 
up to the Supreme Court again on the account for damages. That is 
not right. 

Senator Morgan. Where would you find the original jurisdiction of 
the Supreme Court to pass upon that after the account had been ordered! 
It would be the exercise of original jurisdiction necessarily if the Su- 
preme Court, after decreeing that the patent was valid and the parties 
were entitled to recover, should order an account to be taken by the 
master in the court below, or by its own clerk, or by a special master. 
Whenever that report came back to the Supreme Court, in acting upon 
that, it would be necessarily exercising original and not appellate juris- 
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diction, and it has iiosach original jurisdiction, as I understand it, under 
the GonstitutioD, 

Mr. HuBBBLL. When it comes from the master, it goes to the court 
below. That court make upon the report of the master a decree of dam- 
ages. Now, if either one on the other parties appeal from that, you 
would have two appeals in one case. The Supreme Court would not 
like to submit to a thing of that kind. That would go up to the Supreme 
Court, and they might increase or reduce the damages. It would ^o up 
as a second appeal in the same case, which is never done. The Supreme 
Court will not entertain a case at all now, until it is finally and totally 
disposed of in the court below. 

Mr. Stobrow. That is the reason of the section, so as to meet pre- 
cisely that thing. 

Mr. HuBBELL. Exactly ; but what right have you, when the Supreme 
Court has established a practice which they are able to conform to, to 
say to the Supreme Court, '*We will appeal half of this case up, and, if 
it is necessary to bring the other half at another time, we will bring up 
the other halP? I say this, that you cannot require them to pass finally 
u|>on the case unless the account comes up ; so that they may order it, 
*' provided the Supreme Court may order an account before finally dis- 
posing of the case." I say that you should not legislate for the Supreme 
Court of the United States in that way, but should leave it to their dis- 
cretion to order up the account ; and when they make a judicial decision, 
let them make it up3n the whole case, as they do now. If they say upon 
any preliminary hearing that they may order, or upon the record that 
this patent is invalid, and that it ought not to be sustained, that this 
decree must be reversed, it is unnecessary to send an account ; let them 
make that interlocutory decree and send the case back again, but do not 
compel them to have two decrees in one case before they can get to the 
end of it. That does not exist in any practice of the Supreme Court of 
the United States, and I do not think it is right for Congress to impose 
any such obligation as that upon a co-ordinate department of this gov- 
ernment. It is never done. 

Mr. Stobbow. Cases not infrequently come up twice in the Supreme 
Court on an appeal from the decision of the court below, declaring that the 
patent is invalid and no account ought to be taken, or in a partnership 
case declaring that an account shall be taken ; and, when that question 
comes up on an appeal, the Supreme Court says an account ought to be 
taken, and then the case goes back for the account to be taken j or an 
appeal may be taken where the account was not taken on the principles 
enunciated in the mandate. The case may come up two or three times. 

Mr. HxjBBELL. The whole case may come up two or three times, but 
not half a case. 

Senator Mobg-an. In the case of the Galveston Bailroad Company 
t?«. Cowdry the case came up twice; first on the question of the priority 
of mortgages, and second on the account. 

Mr. Stobbow. It not infrequently happens. The established prac- 
tice of the Supreme Court is — and I do not think anybody ought to 
change that — that when a question is once deliberately passed upon and 
settled it cannot be reopened, and it is only new questions which arise 
subsequently that can be reopened. 

Senator Morgan. I made that suggestion because, as I understood 
it, Mr. Hiibbell proposed an amendment by which the Supreme Court 
would order an account to be taken pending a cause in the Supreme 
Court. 

Mr. HuBBELL. Yes; that the Supreme Court may order an account 
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before finally disposiug of the case. For iDStaooe, sappoee Ihe deciaioa 
of the court below is adverse to the patent ; of couirae there is no 
aocoant, and it comes up as an entire case to the Supreme Court. The 
Supreme Court reverses that decree and says the patent is valid, and 
then the case goes for an account, and then it may come up again ; 
but each time it comes up as an entire case ; it does not come up 
divided into sections. This section applies only to cases where a patent 
is sustained and an account ordered, and before that account comes up 
tiiey may take an appeal to the Supreme Court, so that you cannot take 
up the accouut There is no such practice as that in the Supreme Court, 
I say. 

Senator Moso-an. I think there is. I think the case of the Galveston 
Bailroad Company vs. Cowdry has settled that practice. 

Mr. Stobbow. The court have held in some cases that where the great 
question in dispute is the priority or validity of mortgages, and there 
is a decision below determining that priority, then it cannot decide 
finally the cause, because there haa been no tbreclosure by sale ; yet so 
far is it conclusive of the rights of the parties below, that they ailow an 
appeal to be taken as though the decision were final. This is in con- 
formity to that theory. 

Senator Moboan. I understand you are trying to remedy a difficulty 
of this kind which has existed in patent causes where the rule you re- 
fer to does not apply. 

Mr. Stobbow. Yes, sir. 

Mr. HuBBELL. It does not apply at all, because mortgages are fixed 
sums. 

Mr. Stobbow. Not fixed sums. 

Mr. BuBBELL. There is a valuation under sale, but in the case of 
damages that is a matter under appeal. They will only pass upon the 
points in dispute. The Supreme Court does not take any account. The 
Supreme Court issues its order to the court below, and that makes a 
reference to a master, who takes the account. That is the business of 
the court below. 

ARGUMENT OF A. J. TODD. 

Mr. Todd. I should like to say, on this occasion, a word or two. I 
have read this whole bill with great pleasure, and, as a practitioner in 
these cases, it has met with my approval, with one or two exceptions. 
One, I think, was an inadvertence on the part of the parties who drew 
the bill, and it leaves a portion of the matter unprovided for. In a cer- 
tain contingency, the section has provided where there is a stay of pro- 
ceeding a case may go up; and, in that case, the account may be held 
in abeyance. Now, I do not see any necessity for that, except that it ia 
optional, if the party defendant desires it; that is to say, it makes It 
his option. There should be, in my judgment, added to the 4th section 
this clause : 

The defendaDt may, in all cbmb, appeal before an accounting^ without a stay of proceed- 
ings ; and, if the account has been taken before the hearing of snch appeal, the proceedinn 
on such accounting, if appeal is also made therefrom, shall be added to the record of the 
case in the court below. 

As you gentlemen are all aware, it takes two or three years before a 
cause is determined in the Supreme Court of the United States ; and 
there is no reason whatever why the accounting should not proceed, 
and by the time that the appeal is reached, the accounting proceedings 
will be ready to go up to be annexed to the record ; und the labor of the 
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Snpreme Ooart may be saved to the extent of one-half* and the delay 
to the extent of one-half. 

Mr. HuBBELL. Under this proviso it is not oecessary to have any 
legislation. 

Mr. Todd. The object of this, as I understand it, is, in one case, the 
hardship of the injanotion pending the taking of the aecoant 

Mr. Stobbow. It is not so much that as it is the great delay, when 
what the parties really want to get at is a decision as to the validity of 
the patent. 

Mr. Todd. Certainly ; bnt while staying the order at one end you are 
letting it out at the other. Why not let the account proceed t 

Mr. Stobbow. It may in these cases. It shall be competent for the 
court to stay proceedings. 

Mr. Todd. But there is not any express clause providing that, if it 
is desirable to have the accounting go on, the plaintiff may not cause 
delay. 

Mr. Stobbow. It provides now that it may go on. The third section 
provides : 

*^ If such an appeal shall be taken and perfected within such time as 
the court shall prescribe, it shall be competent for the court to stay 
proceedings in whole or in part during the pendency of such appeal/' 
or they may allow them to go on accounting. 

Mr. Todd. Suppose, in the interest of a defendant (and a patent is in 
the hands of one man generally in these cases, and he has great interest 
at stake), the judge be so satisfied as to the patent being valid that he 
may say, '^ We grant a stay;" but he may say in the interest of the de- 
fendant also, '^The accounting must also be stayed; let the whole thing 
stand." Now we want to provide against just such a contingency, and 
I think in drawing the bill and endeavoring to make it perfect we siiould 
make it as near perfect as possible. 

Mr. Hubbell. I am opposed to all that special legislation. As I said 
before, all that it is necessary to provide is this: 

Provided^ That the Supreme Court maj order an account before finallj disposing of the 
case. 

If it is necessary for either party, on Friday they can go and make a 
motion in the Supreme Court, and have an order to take the account 
and send it up. All this legislation about it one way or the other is not 
necessary. Leave it to the judiciary. The only proceeding would be to 
make a motion for an order. 

Mr. Todd. An order in what court t 

Mr. Hubbbll. An order in the Supreme Court. The moment yon 
have docketed the case there you can get a motion made the next Fri- 
day, showing cause, and they issue an order to the court below to send 
up the account, and that disposes of the whole matter. There is no 
necessity for any legislation in Congress about it. 

Mr. Todd. Have not the statutes a right to say that no time shall be 
lostt 

Mr. Hubbell. They need not lose any time. Either party may do it. 
You may docket the case on Monday and make the motion on Friday in 
the Snpreme Court of the United States, or you may make the motion 
before a judge of the court in chambers. 

Mr. Todd. That was the objection I was met with the other day when 
I desired to amend section 4 by an application to the Snpreme Court. 
Senator Morgan said that the Supreme Court did not want to be trou- 
bled with motions in these cases, because it was necessary to some 
extent at least to look into the merits before issuing the order. 
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Mr. HuBBELL. Id a motion of that kind, the merits are stated in an 
affidavit which is filed, on which you make the motion, jast as yoa da 
in any other case. It is a common thing to make motions there to send 
up the record in some other form. It is a common practice in the Su- 
preme Court. You do not want any special legislation about it, but 
simply to settle that power in the court which they now exercise in other 
cases. Section 4 provides — 

The several courts vested with jurisdiction to cases arising under the patent law may at 
any time during the pendency of any patent cause grant or suspend the issuing or operation 
of an injunction upon such terms as the court may impose, and shall have like power after 
an appeal of said cause, and while the same is pending in the Supreme Court. 

Senator Morgan. Under the patent laws the district courts of the 
United States are vested with jurisdiction, I understand. 

Mr. Todd. The judges of the district courts sit also as circuit judges. 

Mr. Stobeow. Therfe are one or two districts where they have circuit 
court powers. 

Senator Moeoan. There is a great number of them, and I have been 
confused a little about those instances. I am very much impressed with 
the necessity, or at least the propriety, of confining the jurisdiction of 
the court in equity to particular methods of procedure. Is there any 
constitutional objection to taking from the circuit court what is called 
their conimonlaw power to assess damages f 

Mr. Stobbow. Either now or some time I should like to state the re- 
sult we have come to on that question. 

Senator Mobgan. I do not want to interrupt the argument. 

Mr. HxiBBBLL. Do you mean to take the whole jurisdiction away f 

Senator Mobgan. Yes, sir; and confer it upon the equity side of the 
same court. 

Mr. Hubbell. How does that article in the Constitution read t 

Senator Mobgan. The third article of the Constitution first relates to 
the judicial power of the United States, which '* shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish.'' 

Mr. Hxtbbell. I refer to the right of trial by jury. 

Senator Mobgan. That is one of the amendments of the Constitution. 

Mr. Hubbell. Does it not read that no person shall be deprived of 
the right of trial by jury, where the amount in controversy exceeds 
$20 1 

Senator Mobgan. But that was in cases where they had the right of 
trial by jury, at the time of the adoption of the Constitution, by common 
law. 

Mr. Hubbell. In any case arising under the Constitution, I think ; 
not at the common law only. 

Senator Mobgan. That was held in Josiah Morris's cotton case to 
mean this : that was a lawful proceeding to confiscate cotton, and the 
proceeding was instituted after the forms of admiralty; and it was un- 
derstood by the judge who presided in the district court and tried the 
cause, that all the admiralty jurisdiction and all these methods of pro- 
cedure applied to cases like that, and, therefore, the party was not en- 
titled to jury trial. The Supreme Court held that the party was entitled 
to jury trial because it involved the right of property, and was such 
a right as would have been tried by a jury because it was a right 
triable only in a common-law court at the time of the adoption of the 
Constitution. But where the right of trial by jury did not exist at 
common law in that particular ease, or in reference to that particular 
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matter, at the time of the adoption of the Constitntion, it was perfectly 
competent for Congress to pass a law by which the right of jary-trial 
shoald be taken from the party. 

Mr. Stobbow. Was that decided in admiralty cases t 

Senator Mobgan. Yes ; and that has been the decision of the coarts 
of the States, so far as I have taken occasion to follow oat the principle. 
I know that, in a case which arose in my own State, where three jus- 
tices of the peace were empowered by statute to try a slave for his life, 
and condemn him to death — and they did try slaves for their lives and 
condemn them to death — the right of trial by jury was insisted upon 
as being one of the constitutional rights guaranteed to every human 
being. The supreme court of Alabama held, after great deliberation and 
debate, that that was true in reference to all rights that obtained at the 
time of the adoption of the Constitution of the United States, but that 
at the time of the adoption of the Constitution of the United States these 
people were slaves, and were not provided for in that instrument ; and 
the consequence was they could not say there was a constitutional guar- 
antee in favor of such people, or the right of trial by jury ; and there- 
fore these three magistrates had the right to sit in final judgment 
upon the life of a human being. That was a case, you see, in which 
the very extreme view of the question was presented, and I think it has 
been firmly established. It was so considered by the supreme court 
of Alabama, when they tried hard to get rid of it, but under the com- 
pulsion of a line of authorities which was unbroken, they were compelled 
to hold that those constitutional provisions applied only to this right 
which existed at common law at the time of the adoption of the Federal 
Constitution. Now, this right, under the patent law, did not exist then. 
That is a right given by the Constitution in part, but really conferred 
by act of Congress ; and it seems to me that Congress have the power 
to regulate the trial of the right without reference to a jury at all. 

Mr. HuBBELL. Yon are right f^bont that. The right is restricted to 
the common law in the Oonstitution. 

- Mr. Todd. Do you think it right to restrict it in any court and not 
give the alternative remedy I 

Senator Mobgan. It is my judgment that we ought to restrict these 
cases to the equity side of the court. 

Mr. Todd. You know the present Revised Statutes do give the de- 
fendant the right of trial by jury where all property is concerned. 

Senator Mobgan. I know, but practically the whole profession resort 
to the law side of the court, and to suits in damages merely in reference 
to patent causes, and I think that this remedy belongs to the equity side 
of the court and ought to be applied to all cases. 

Mr. Todd. It may cost a man $50 to litigate a case on the equity side, 
where it would not cost $5 on the law side. Although he has on the 
law side the minds of thirteen men to satisfy as to the validity of the 
patent, in many instances the poor man is driven to the law side of the 
court because he cannot stand the expense of examiners' fees and coun- 
sel-fees, and the preparation of elaborate, arguments, and the printing 
of records for an equity hearing. 

Mr. Stobbow. The equity hearing is more expensive from the neces- 
sity of taking testimony. 

Mr. Todd. I Would be sorry to see anything of that kind in the bill, 
with all deference to the views of the Senator. 

Mr. Hxibbell. This provision of the Constitution is limited to com- 
mon-law actions ; there is no doubt about that ; but, then, in framing 
this modification here I have worded it so as to leave it optional with 
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tbe patentee. I bave framed it so as to give him, on the faith of his 
patent, a standing in equity without the necessity of going into a trial 
at law, or without the necessity first of inducing parties to take licenses 
so as to establish the t>ossession. 

Mr. Storbow. No such rule exists now. A man may sue in equity 
on his patent at once. 

Mr. HuBBELL. I beg your pardon. 

Senator Morgan. It is presumptive evidence of his right. 

Mr. Stobrow. It is so far evidence as that a court will grant a pre- 
liminary injunction on the faith of the patent only. 

Mr. HuBBELL. That is interlocutory only, and then they send it to a 
jary. 

Mr. Todd. That is tbe English practice, not the American practice. 

Mr. HuBBBLL. I know what the practice is. I have drawn many a 
bill. What I mean is this, that he may go on to a final decree without 
the intervention of a jury, or without reference to a master to ascertain 
any facts. Be may go on on the faith of his patent in this way : 

In all suits in equity the letters patent shall be prima-facie evidence of their validity. 

They may be contested in equity. 

And be evidence of the possession of the invention. 

They cannot contest that. That is, he is free of these reference cases 
that may be made subsequent to an interlocutory injunction. 

And the right to proceed by suit in equity shall not be denied. 

That leaves it optional with him to bring a suit at law if he prefers to 
do so, but you cannot compel him to bring a suit at law. That is the 
points 

Mr. Todd. There is nothing now to compel a man to bring a suit at 
law in the present practice of the law. 

Mr. HuBBELL. He may be compelled to bring a suit at law in order 
to sustain the possession of the patent. He must show the possessiou 
in some way. He must show it by acquiescence or license. 

Mr. Todd. There is no power in the chancellor to order a jury. ' 

Mr. HuBBELL. Then he may dismiss his bill or refuse to grant relief. 
That is not the point. The point is this, that he shall have a standing 
in equity on the faith of his patent. If you can show its invalidity, 
then it falls; but you shall not drive him first by obtaining an interlocu- 
tory order suspending proceedings in equity and turning him over to 
tbe law side, or by suspending proceedings until he shows possession or 
requiring him then to go into proof to show it. I say you should not 
do that. Let him go on upon the faith of his patent, but do not deny 
him his right to proceed at law if he elects and finds it is better for him 
to do so. For instance, these judges are very capricious sometimes. 
Some of these judges are good patent lawyers, and some detest patent 
cases and kick them out of court every chance they get. Suppose he is 
in a district where he has to proceed in equity before a judge of the 
latter kind. Some of these judges say they cannot understand these 
patent matters ; they cannot comprehend machinery and inventions, and 
they are glad to get rid of these cases as speedily as they can ; and 
they send a case to a jury when they can. Let the man elect in a case 
like that to go before a jury. He may say that he would rather go be- 
fore a jury than go before a judge. Give the man the right of election 
in cases of that kind and let him choose which forum he will take. 

Mr. Todd. Does he not have that now, Mr. Storrow t I understand 
he has. 
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Mr. Stobeow. He bas dow. Mr. Senator Morgan's snggestion is ta 
take that right of election away fh>m him and try the soits in equity in 
all cases. 

Mr. HuBBELL. I think it wonld be rather dangerous to take it away 
from him. By the way, I wish to meet Senator Morgan's view in this, 
to enlarge the power in equity by patting him in such a position that 
he can proceed with as much safety and certainty as he can at law ; 
that be cannot be thrown out of court because he has no verdict of a 
jury to sustain him, or no evidence of acquiescence or possession, or he 
may work the machine himself and show possession by that. If he is 
allowed to stand upon his patent alooe, then he can go on in equity on 
that, if he chooses, and you cannot throw him out of court. He may 
go on and get a final decree of damages on that 

Mr. Stoebow. You want the patent to be conclusive evidence? 

Mr. Hubbell. Primafacie evidence of validity, conclusive evidence 
of possession, not of validity. It is now "prima facie evidence of validity, 
bat it is not now prima-facie evidence of possession, and you may drive 
the man out into the law side now. I say arrange it so that he may 
stand as firiii on the equity side as he does on the law side. 

Senator Moegin. I suppose the equity jurisdiction in regard to pat- 
ents arose originally from the idea of getting an account of profits in 
the hands of an infringer. 

Mr. Stoeeow. The origin of the equity jurisdiction was in the statute, 
which allowed them to go into equity chiefly to get an injunction. 

Senator Mobgan. An injunction fii*st. 

Mr. Stobeow. An injunction after a hearing, and then an account of 
profits. 

Senator Mobgan. You go into a court of equity with a bill, for an 
account of profits, and you add to it the damages which might have 
been given by a jury at law, and you add also penalties at the discre- 
tion of the court. , 

Mr. Stobeow. Counsel fees. 

Senator Mobgan. Beally i>eDa]ties ; the |>ower to increase the dam- 
ages arbitrarily. That is a penalty imposed upon the defendant. 

Mr. Uubbbll. That is done on the law side. 

Senator Mobgan. On either side. 

Mr. Stobeow. It comes under the parpose of the statute to give him 
a iust compensation. 

Senator Mobgan. It is something resting in the discretion of the 
court, which the judge may impose upon the defendant, because he has 
in some way outrag^ the rights of the plaintiff, or does some great 
wrong to him. It seems to me that there ought not to be two tribunals, 
one to judge of the damages in a man's case by one rule of procedure, 
and another court or another side of the same court to judge of it by a 
different rule of procedure; one side of the court possessing power to 
take the whole subject into consideration, damages, penalty, compensa- 
tion, and everything connected with it; the other limited to the consid- 
eration of the damages merely according to the form in which the plain- 
tiff may bring his suit. It is said it is much more expensive on the 
equity side than on the law side, and yet clients and counsel are resort- 
ing all the time to the equity side, notwithstanding it is expensive. 

Mr. ToBB. In equity there is but one mind to satisfy instead of thir- 
teen,, and in a jury of twelve there is apt to be disagreement. 

Senator Moegan. And you incur addltk)nal expense in order to avoid 
that diffieulty. 

Mr. TODB. There is a statute providing that on the trial at law he can 
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waive tbe juo', and therefore get a viva voce hearing, and it is a very 
speedy mode of trial. The complainant always wants to waive the jury 
trial. What 1 want to do is to avoid taking testimony before commis- 
sioners, in order to save the expense which attends a caase on the equity 
side. 

Senator Morgan. Can you not take testimony also by a commissioner t 

Mr. Todd. They are commissioners in chancery. 

Senator Morgan. There is a little difference. One is the commis- 
sioner appointed in a particular case to hear all the evidence, the other 
is a commissioner to whom the parties go and examine witnesses. 

Mr. Storr(»w. Practically there is no distinction between them. 

Mr. Todd. They are considered commissioners. 

Senator Morgan. Of course these gentlemen know better than I do 
about the expense of different forms of procedure, but it seems to me 
the matter could be regulated so as to be cheaper. 

Mr. HuBBELL. I have tried patent cases that cost $125,000. 

Mr. Todd. Only about one case out of a hundred is now tried before a 
jury, but still sometimes you do have a poor man for a client, and yon 
want to get his case through cheap. 

Mr. HuBBELL. If you do not take the depositions, you have to pay the 
expense of carrying witnesses, and keeping them, and feeing them. 

Mr. Todd. Mr. Hubbell referred to section 15. The other day I asked 
to present an amendment providing leave to apply to the Supreme Court 
to sustain the operation of an invention. As I say, in many cases that 
I have met with, it has been a great annoyance and expense to my 
clients where you had to deal with a judge so prejudiced in favor of the 
complainant that you could not get him to budge from his decision in 
tbe case. Kow I say there should be this added : 

Snch application may be made to any of the judges of, or to the associate justice for, the 
circuit in which the case has been heard. 

The object is to give leave to apply to any iudge of that circuit or the 
associate justice. That is sometimes an advantage, because when the 
case is appealed, there is at least one member of tbe Supreme Court bench 
who has knowledge of the facts to a certain extent. The section, as it 
now reads, implies that you must go before the same judge who issued 
the mandate of the court or the decree. 

Mr. Hubbell. You can make any proposition after I get through. 

The committee adjourned until Friday, November 30, at 10 o'clock a. m. 



Friday, Xovemher 30, 1877. 
The committee met pursuant to adjournment. 

SUGGESTIONS OF W. WHEELER HUBBELL. 

Mr. Hubbbll. In view, if your honors please, of some remarks which 
fell from Senator Morgan in the examination of the law, as he stated it, 
I have modified this section, which I have marked '< Letter A," to take 
the place of section 2, so as to embody his idea, as far as I think it is 
proper to go, in relation to trial by jury. I cannot stand here and say 
that a man shall be denied entirely the right of trial by jury. I think 
in view of Magna Charta and the practice in this country that would be 
going too far, but the practice under the patent law can be regulated so 
that the party may have the benefit of that trial if, in the opinion of the 
court, it is necessary. I modify that section in this way, so as to read : 

In all snits in equity the letters patent shall he prima'faeie evidence of their validity, 
and he evidence of possession of the invention, and the right to proceed by suit in 
equity shall not be denied. The right of action at law is abolished, and the court may, in 
its discretion, send any issues of face to a jury for trial. 
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That is in aocordance with the English practice. 

Mr. Stobbow. There is an express statute on that point already, giv- 
ing that power to the court of chancery. 

Mr. HuBBBLL. I know that, but then that provision does not abolish 
the right. 

Mr. Stobbow. I does abolish the right. 

Mr. Hubbell. No, sir. 

Mr. Stobbow. They send issues out of chancery to be tried by a jury 
under the act of February, 1875. 

Mr. Hubbell. Yes j but when we confer a power, if we would make 
it exclusive, the entire power should be stated in the act itself, so that 
there may be no mistake about it. It Is not intended under all circum- 
stances to take away the right of trial by jury. I proceed with the sec- 
tion as I propose it : 

^^ In the estimation of damages or profits, or the amount of recovery, 
under the patent, the owner shall have the right only to recover just 
compensation for his invention used, and for his time, ingenuity, and 
expense bestowed upon the same, with the right to a penalty not exceed- 
ing three times the amount of compensation in all, including expenses 
of suit in the discretion of the court ; and due allowance shall be made 
for actual labor and circumstances under which the invention has been 
need iathe estimation of damages or compensation, if any penalty be 
allowed ; " that is, if a penalty is allowed, that penalty shall include the 
expenses of the suit, but it cannot, under any circumstances, including 
everything, exceed three times the amount of the compensation in all. 
That would be twice the amount of the compensation added. The 
words *' in all,'' would restrict it, and it would not be three times in ad- 
dition, of course. 

In regard to the principles of law upon which I wish to have these 
sections placed, the bill, as it is drawn, has been based, to my mind, 
upnon the erroneous idea that patents are granted in this country, under 
this government, in the exercise of a prerogative right, as they are 
granted under the monarchical governments of Europe. If patents 
were granted as a prerogative right of the Crown, they would have a 
right to impose all these restrictions and conditions and defeasances 
and litigations upon the patentee ; but patents in this country are granted 
not upon any prerogative right ; they are granted simply in accordance 
with that express declaration in the Constitution which determines the 
nature of the right in all particulars, both as to its character and as to 
its time, except that extent of time is left as matter of discretion to 
Congress. That being the case, the grant, I will say, must be in accord- 
ance with that. It cannot be a conditional grant. The word ^' exclusive " 
relates to the grant, and not exclusively to the person. It cannot be a 
grant conditioned upon some subsequent payment of a fee. The grant 
must be perfect in all particulars when it is made, as it is now and 
always has been in this country. The fee must be paid at the time or 
before the grant is made, and when the grant goes out it is perfect in 
all respects in accordance with the Constitution. It is not conditional 
and it is not defeasible ; it terminates by lapse of time solely. That being 
the principle, all remedial laws in relation to it must be coextensive with 
the nature of that grant to carry it into effect, and not detract in any 
way from it. 

Senator Chaffee. Do you mean that when Congress gives a. grant 
of this kind, it has no power to impose a condition I 

Mr. Hubbell. No ; the grant must not be a conditional grant. It 
must be an exclusive grant. That means an absolute grant ; that is, it 

Digitized by VjOOQ IC 



182 MR. W. WHBELBR HUBBELL. 

should not be a grant to ran for five and tben to ran for ten years, if a 
fee is paid at the expiration of the five years, and then to ran for fifteen 
years if a fee is paid at the expiration of the ten years. That woald be 
a conditional grant, a defeasible grant, and not an exclusive grant, abso- 
lately for a certain time. 

Senator Chaffee. Does not ^^ exclusive '^ mean that no other person 
shall have the right! 

Mr.HuBBELL. Yes; and ^^exclusive" means more than that; it means 
absolute ; it relates to the grant as well as the person of the inventor. 

Senator Ohaffee. Without any conditions whatever t 

Mr. HUBBELL. Without any conditions whatever. It means an exclu- 
sive grant for a certain time. That is what the Constitution says. The 
phrase *' time or times" gives the right of extension. " Time or times,'' 
says the Constitution. There is where^ the Congress gets the right to 
extend the patent, but there is no right accruing out of those words 
which gives a right to defeat it, or to make it conditional or defeasible. 
It never has been the practice. Now, the English law is that way, be- 
<!aBse it is the exercise of a prerogative right, and there is no form pre* 
seiibed whatever. The English law has always been re^rictive upon 
the origin^ prerogative right exercised by the Crown. They used to 
grant patents for making bread, and for all sorts of things. The object 
of these conditional fees is to derive revenue for the Crown. The pat- 
ents were originally granted in England in order to derive revenue for 
the Crown ; but that is not the case in this country. The object of this 
govemmei^ is not to derive revenue for the government The patent 
system is a self-sustaining institution. It would be, besides, an extreme 
hardship upon inventors, and contrary to the policy of the government 
heretofore, ^here it has been found that even fourteen years ofkm is too 
little. They cannot make, perhaps, the expenses which they have un- 
dergone in that time. It would be an extreme hardship to impose an 
additional duty of paying $100 or $500 when a man wants his patent 
extended, provided it has been granted only on a conditional granu 
Yoa would defeat some of the best inventions and ruin some of the best 
inventors in the country. They o^en do not realize anything until near 
the expiration of the term of the patent, when it has been granted for 
fourteen years ; and th^[i sometimes they do not realize anything, and 
Congress extended the term for seven years more. Now it is made sev- 
enteen years absolutely on tiie original grant. 

Senator Chaffsb. When Congress makes a grant, that includes every- 
thing necessary to carry out the object for which the grant was given^ 
either express or implied ; but then it does seem to me that Congress, 
having the power to make this grant, has the power to impose a regula- 
tion. 

Mr. HuBBELL. Exactly; a regulation in the nature of a remedy ; bat 
here comes in the principle of law, and I ask particular attention to this 
case, the ease of Bronson vs. Kinzie, laid down by the Supreme Court of 
the United States : 

The remedj nraat be oonsisletit wUb the nature of the origfhisl gt%niy find not in any way 
interfere with it. 

This whole matter hangs on this decision of the Snpreme Court of the 
United Sta4»s, and the principles laid down here always have been the 
law. I will read a few of the passages which bear very strongly upon 
the principle in regard to remedies. I will commence in the middled a 
paragraph ; I will not read the whole of it ; it is entirely too long: 

Rei^nlaUons of this description hare always been considered in erery civiliced comma « 
nity— 



Digitized by 



Google 



CHARACTER OF THE PATEKT RIGHT. 183 

That is iu relation to exemptions — 

as properly belonjriDg to the remedj, to be exercised or not bj every sovereignty according 
to its own views of policy and humanity, It must reside in every State to enable it to se- 
care its citizens from unjust and harassing litigation, and to protect them in those pnrsuits 
which are necessaiy to the existence and well-being of every community. And, although a 
new remedy may be deemed less convenient than the old one, and may in some degree 
render the recovery of debts more tardy and difficult, yet it will not follow that the law is 
uncx>nstitutional. Whatever belongs merely to the remedv may be altered according to the 
will of tiie State, provided the alteration does not impair the obligation of the contract. 

Xow, the Constitution of the United States directs a specific con- 
tract. It is Ta contract, and it has always been considered so. It is 
founded upon contract between the government and the patentee. Tben 
it goes on : 

But if that effect is produced, it is immaterial whether it is done by acting on the remedy 
or directly on the contract itself. - 

Senator Chaffee. You say it is a contract between the government 
and the patentee I 

Mr. HuBBSiiL. Yes ; it is so considered. 

Senator Chaffee. According to your theory, one of the parties to 
this contract has no power at all, but by the Constitution is directed 
and compelled to make this grant. 

Mr. HuBBBLL. Yes ; a grant of a specific nature. 

Senator Chaffee. Having no power to make any conditions or regu- 
lations except as to time t 

Mr. HUBBELL. Except as. to time. Congress may include conditions 
precedent to the granting of a contract^ and so it does. 

Senator Chaffee. Certainly. 

Mr. Hubbell. That is, it may require the performance of certain con- 
ditions-precedent to the granting of a contract. 

Senator Chaffee. It requires the invention, of course. 

Mr. HuBBELL. It requires the invention, it requires the petition, it 
requires an oath, and certainly forms,' witnesses' signatures, drawings, 
models, the payment of certain fees of money into the Treasury on cer- 
tain installments prior to the issue of the contract. It requires all those 
conditions. 

Senator Chaffee. Those are all incidents to the invention. They 
establish the invention. 

Mr. HuBBELL. No ; some of those are conditions and considerations 
precedent, and those are perfectly legitimate. Congress can do that. 
It can establish any conditions precedent ; but when they are all ma- 
tured and the contract becomes complete and the patent is issued, that 
patent must be an ^* exclusive right" or an absolute grant limited only 
by time, exclusive in its nature. It has to be absolute to be exclusive, 
and not conditional, and not defeasible. 

Senator Chaffee. It has to be exclusive as to others, of course. 

Mr. HxjBBELL. It is the "exclusive right" in the individual, provided 
he is the inventor, and the right itself is also exclusive or absolute, and 
prima facie he is the inventor under this action of the government; but 
if others can show that he is not, then, of course, he loses his right, 
because the Constitution makes that a condition precedent, and if there 
is a mistake as to that it is his misfortune. 

But if that effect is produced — 

That is, the impairment of the obligation of the contract — 

H 18 immaterial whether it is done by acting^ on the remedy or directly on the contract itself. 
In either case it is prohibited by the Constitution. 
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That is, your remedy must be coextensive with the nature of the 
grant. 

Senator Chaffee. I woald not dispute that. I think it is perfectly 
sound that the remedy has to be according to the nature of the con- 
tract, but the only doubt I had was in regard to the power of Congress 
to direct the nature of this contract^ that is, to impose conditions and 
regulations. 

Mr. HuBBELL. I do not think there can be any conditions subsequent. 
The conditions must be all precedent, because the Constitution pre- 
scribes the nature of the contract, and the only limitation or condition 
about it is the time or times. Congress can extend the patent under 
that phrase ^' time or times." 

The court further say : 

In decidiDs^ the point, the court saj : "It is no answer that the acts of Kentucky now in 
question are regulations of the remedy, and not of the right to the lands. If these acts so 
change the nature and extent of existing remedies as materially to impair the rights and 
interests of the owner, the^ are just as much a violation of the compact as if they directly 
overturned his rights and interests." And in the opinion delivered by the court after the 
second argument, the same rule is reiterated in language equally stroncf. (See pages 75* 
76, and 84.) This judgment of the court is entitled to the more weight because the opinion 
is stated in the report of the case to have been unanimous, and Judge Washington, who was 
the only member of the court absent at the first argument, delivered the opinion of the 
second. 

Then in a note at the bottom this is found : 

Nothing, in short, can be more clear, upon the principles of law and reason, than that a 
law which denies to the owner of land a remedy to recover the possession of it when with- 
held by any person, however innocently he may have obtained it, or to recover the profits 
received from it by the occupant, or which clogs his recovery of such possession and profits 
by conditions and restrictious tending to diminish the value and amount of the thing recor- 
ered, impairs his right to and interest in the propertv. If there be no remedy to recover the 
possession, the law necessarily presumes a want of right to it. If the remedy afforded be 
qualified and restrained by conditions of anv kind, the right of the owner may indeed sub- 
sist and be acknowledged, but it is impaired and rendered insecure according to the nature 
and extent of such restrictions. 

Now, the whole of that is derived from the principle laid down in the 
English law by Blackstone, which I will ask you to keep in your minds, 
in relation to this subject, because the whole of this bill has been writt^in 
in adverse interests to those principles. I ask that a great part of it be 
stricken out, and that other parts be modified in the manner in which I 
have made memoranda here. Blackstone, in his Commentaries, lays 
down these principles, and the law is founded upon the maintenance of 
them: 

The remedial part of the law is so necessary a consequence of the former two, that laws 
must be very vague and imperfect without it. » * 

That is as to the rights and to the maintenance of the contract. 

For, in vain would rights be declared, in vain directed to be observed, if there were no 
method of recoveriug and asserting those rights when wrongfully withheld or invaded. 

It applies directly to patents, it will be seen, as well as to other 
rights. 

That is what we mean properly when we speak of the nrotection of the law. When, for 
instance, the declaratory part of the law has said that the neld or inheritance which belonged 
to Titius*s father is vested by his death in Titius, and the directory part has forbidden any 
one to enter on another's property without the •leave of the owner ; if Gains, after this, will 
piesume to take possession of the land, the remedial part of the law will then interpose its 
office, will make Gaius restore the possession to Titius, and also pay him damages for the 
invasion. 

That language is just as applicable to patents and just as applicable 
to the nature of the grant under patents. I will not read any more of 



Digitized by 



Google 



185 

this decision, because what I have read shows clearly that the whole 
principle was discussed there and determined by the Supreme Court of 
the United States, and is an elementary part of the English law. 

Senator Odaffee. From what do you read f 

Mr. HuBBELL. I read from Bronson vs. Kinzie, 1 Howard, 316, 317. 
The principle is elaborated in other parts of the decision. But I would 
ask you to make yourselves familiar, and I have no doubt some of you 
are already, with the principles of that case, in refreshment of your 
memory upon the subject. Upon those principles, as I have heretofore 
stated, I have modified the bill as regards the limitations so that it 
shall not operate at all during the term of the patent. That is in regard 
to the second section that I have just read, and I have given a memo- 
randum of it. 

Senator Chaffee. On your theory any other limitation would be un- 
constitutional t 

Mr. HuBBELL. I think tliere is no right to enforce a limitation dur- 
ing the term of the patent, because you sanction the man to infringe 
the patent and only hold him responsible in a portion of the damages 
by doing so. That, I think, you will have no right to do. You will 
find that the case falls directly in the principles of this case. It is deny- 
ing them damages. But if the patentee has neglected, or from any in- 
ability after the patent has expired has not brought suit during the 
t«rm of the patent, you may say then, " You shall recover only for six 
years, and you may have six years to bring your suit in"— just as in a 
case of assumpsit on a note or in the case of contracts. 

As to section 5, in relation to the preservation of the records of pat- 
ents, some gentlemen objected to the model being used. I think there 
is nothing in that objection. You have no right to presume that the 
government does not take proper care of the records, the models, and 
the drawings. There ispnly one word I suggest to be inserted here, 
and that is the word " original '^ before model. 

Senator Chaffee. I did not object to the model. 

Mr. HuBBELL. 1^0 ; but some gentlemen who addressed the commit- 
tee objected to the use of the model, and said that the model could be 
altered. I would insert the word " original " before '' model,'' because 
then if the model was altered, and it could be proved, it would defeat 
the patent and throw it out of the case. As the section now reads i^ 
might be assumed that the model was absolute evidence, but by insert- 
ing the word •' original ^ it precludes any possibility of an alteration of 
the model without being subject to proof. That is all the alteration I 
would make in section 5. In other respects it is very much like the 
practice now, I believe. 

In regard to section 6, it was urged that it would be extremely hard 
for a man who built a machine which did not infringe tbe original pat- 
ent, on account of some technical defect in the claim to be stopped by 
an injunction. I admit that is so, and 1 would alter the section to 
read in this way: 

No machine or other article made prior to the surrender of a patent and the issue there 
upon of a new patent, which, or the use of which, did not infringe such surrendered pat- 
ent, and held to be an infringement of any of the claims of the new patent not existing 
when such machine or article was made, shall J>e stopped by injunction. 

That is, that no machine built and held to be an infringement of the 
reissued patent, and not of the surrendered patent, shall be stopped by 
an injunction. That, I think, is perfectly fair, but the patentee should 
be entitled to reasonable compensation for the use of the machine after 
the patent had been reissued, but he should not be put in a position to 
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stop that macbiae. It would be merely a qaestion of the ascertainment 
of compensation that the man shoald receive. I would strike out the 
proviso. A proviso that will not apply to past as well as to future pat- 
ents must be inequitable. We do not need the proviso with that alter- 
ation. That removes the only objection which I really see to that sec- 
tion. 

Sections 7 and 8 I have no objection to. Those are merely adminis- 
trative matters in relation to the preservation of testimony. But sec- 
tion 9 I do object to. Section 10 I object to. Section III object to. 
My reasons for objecting to section 9 are that it tends to plunge a 
patentee into endless litigation. If, when a man has a valuable patent^ 
every person is to be allowed to take it, and pi|t him on Ijhe defense all 
over the CTnitecl States, where he may be involved in a hundred suits 
at once, the poor patentee who has made a valuable invention is put 
into a position where he cannot carry, on the defense of these suits; he 
is at the mercy of a parcel of pirates who are seeking to get it away 
from him, and they may force him into such terms as they please. All 
they have to do is to begin these suits against him, and the more valuable 
the patent is that he may have the more he will be harassed by litigation. 
Now, that is entirely contrary to the spirit and intent of the Constitu- 
tion of the United States. The intention is, as expressed in the Consti- 
tution, to "secure'^ him, that is, that your legislation must be directed 
to making him ^^ secure" for a short time, and allow him to exercise 
that as an ^'exclusive right," not to burden him down with litigation 
which may be brought into existence at the caprice and motion of other 
parties, who, from their own interests, may be adverse to him, and desirous 
to break him down by litigation, which would be a very easy thing for 
them to do. Patentees are poor. There is great truth in the ^age 
that "necessity is the mother of invention." Often their poverty in- 
duces them to make these inventions, and they are not able to carry on 
these suits against every pirate and every man who may want to take 
away from the inventor this right, under any sort of process that they 
can bring against him. Therefore, I am opposed to all this plan of 
allowing parties to bring suits against the patentee to declare the patent 
void. If his patent is void or voidable he cannot sustain it. 

Senator Chaffee. The necessity referred to in that adage I do not 
think is the necessity of the individual to invent for means of subsist- 
ence; it is necessity for the nse of the invention. 

Mr. HuBBELL. Both. The expression covers the whole. How often 
do yon find poor men making inventions for the purpose of realiziug^ 
reward or compensation! It is ninety times in a hundred. 

Senator Chaffee. It is necessity which compels him to do anything 
of any kind for compensation. 

Mr. HuBBELL. Very often it is. Sometimes men think, although they 
are wealthy, that they cannot live without something to do, and they 
keep on in business; but there is universal truth in the adage, both as 
to the individual inventor and as to the wants of the community. Of 
course unless the inventor invents something that has not been known 
before, and that there is necessity for among the community, he cannot 
derive the profit he is seeking. So that it applies both ways. 

I will not elaborate on this section, it is so manifestly wrong and anjust^ 
and in violation of the spirit and intent of the Constitution, as compre- 
hended by the word " secured." It would make him unsecured or in- 
sednre in the most extreme way. Then section 10 provides — 

Whenever any person shall be injured by a claim by the owners of any patent, or the 
parties entitled to sae thereon. 
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I need go do Airther. If he is iDjored by a claim of that kind he has 
a right in an action on the case at common law for damages, and there 
is no necessity for Congress to establish any legislation npon the subject 
by which he may bring a bill. It is simply in keeping with the other 
section to plange a patentee into litigation. There is no necessity for 
Congress to have any litigation on that sabject. A man who thinks he 
is injured in that way or in any other way has a right to an action at 
common law for damages. That is another pretext for breaking down 
inventors and patentees with salts. 

Section eleven contemplates additional fees. I said at the outset this 
morning that that is the exercise of a prerogative right and not in ac- 
cordance wittt our Constitution. That is done by the crowned heads to 
derive revenue. It never has been done in this country, and I hope Con- 
$rres8 never will attempt it. I need not elaborate on that point. Senator 
Morgan was notiiere at the time I touched upon that, but he will see at 
once that under the Constitution the grant must be perfect at the time, 
and must not be a defeasible grant, and must not be a contingent grant. 
He can see what I have said upon that subject in print. 

Section 9 I have no objection to. It simply is doing as in other con- 
veyances, to put the evidence of transfers, &c., on record. 

Section 13 I have stricken out entirely. My reasons for striking out 
section 13 are these: where there are joint owners it proposes to give 
either one a power to convey the exclusive right. That is giving a man 
X>ower to do what he does not possess. 

Mr. Stoerow. You understand that is the law now. 

Mr. HuBBELL. One of the joint owners cannot grant a right under 
the law now which will prevent an account. 

Mr. Storrow. Certainly. 

Mr. HUBBBLL. No, sir; the other party is entitled to an account. The 
object of this section is to do away with that, so that the party taking a 
license shall not account. If it is the law now, why put it in here? You 
might as well say that where two hold a piece of land jointly, one of 
them could lease it and that the other should have none of the profits. 
You cannot divest him of his right without his consent in some way. 

Section 14 I have no objection to, nor to 15, nor to 16, nor to 17, nor 
tx) 18, nor to 19. Section 20 I object to entirely. The law now is that 
th3 Commissioner, under certain circumstances, has a discretion. The 
object of the section Is to forfeit a man^s invention entirely if it has laid 
unacted upon for two years in the Patent Office. That is contrary en- 
tirely to the spirit of the patent law. That is another process of stealing 
a man's invention. That is all it comes to in the end, and that I detest. 
Inventors often have to let their inventions lie there for many causes. 
They may be in extreme sickness; they may be unfortunate in pecuniary 
matters ; many troubles incident to lire may overtake them, so that they 
cannot go on and finish this, as required by this section, within the two 
years. Now there is a limited discretion left with the Commissioner, a 
very small discretion in relation to the matter, and the object of this 
section is to take that away and make it an absolute forfeiture, for what 
purpose f But that some other man may come in and get a patent for 
his invention, when the record shows that the former is the original in- 
ventor in reality, under a sort of presumption that it is not perfected, 
or that he has abandoned it, and therefore somebody else has a right to 
a patent for it. 

Senator Morgan. Could a man get a patent under such circumstances! 

Mr. HUBBBLL. Yes, sir. 
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Senator Morgan. How could the applicant say it was a new invea- 
tion, when it was not a new invention f 

Mr. HuBBELL. He could not under the Constitution, and I say it is 
inconsistent with the Constitution, and that the whole thing is wron^. 
It is only a process of stealing another man's invention. The Constitu- 
tion intended that the man who has first put it there shall have the 
right to it if he is the first inventor. 

Senator Morgan. Does this section or any law now in force permit 
the patenting of an invention which has been forfeited for the non-pay- 
ment of the tax! 

Mr. HuBBELL. Yes, sir. They never look at in the examination at all. 
Another man can go out and take a patent, and its original invention 
will be regarded as experimental, not perfected, and it will not be looked at. 

Senator EZernan. How is it held in court, where they find that the 
testimony had been published or filed t Do they not hold that the new 
man is not the original and true inventor, and that the invention has 
been described and its description filed in the Patent Office f I speak 
of the matter in the way it is considered by the courts. 

Mr. Hubbell. If that matter was to come before a court, I think 
they would decide (and for that reason I ask to have this section stricken 
out) that if the invention was shown in those original papers, and became 
a matter of public record ; if it was shown so clearly that a mechanic, 
or one skilled in the art, of ordinary ability, could construct it, it would 
be a defense against the patent. I think a court would be bound to so 
hold. 

Mr. Dodge. I will answer the question raised by Senator Morgan. 
When the bill was before our association we wanted to add at the end 
of it the words, "it shall become the property of the public^; but there 
was raised this objection to ft, that that would necessitate the publica 
tion of the rejected application in the office, which would be so burden- 
some that it could not be done. Mr. Hubbell is right. The case has 
been passed upon by the Supreme Court in the last two years, and it 
did lay down the rule that no matter how many rejected applications 
were in the office or how perfectly they may describe the invention, it 
is not a bar to a patent subsequently granted, unless it is proved that 
tbe thing had been put on public sale or in use; and the practice of the 
office since that decision has been changed entirely in that particular. 
Formerly they would reject a new applicant upon any former applica- 
tion which showed the invention, but the Commissioner thought he was 
bound by that decision of the court, which I think was a great mistake, 
because he would be able to distinguish between the grounds of posses- 
sion in a case where the patent had been granted and the inchoate right 
which exists simply in the application for a patent. Therefore they 
now hold that any rejected application cannot be cited at all as against 
another party who comes in subsequently and claims the same thing, 
and they are every month granting patents for things which their own 
records show were invented by other parties ten years ago perhaps, 
who complied with every requirement of law, paid their fee, and made 
as full and complete drawings and model as this last had been. 

Senator Keknan. If it is a vested right, the court will hold that the 
man was the true and original inventor according to the record which 
had been published. 

Mr. Dodge. The court has abandoned the experiment, unless it was 
put into public use. 

Senator Morgan. A man must be the true and original inventor, and 
not the first inventor. 
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Mr. Dodge. Yes, sir, that is tbe practical condition of things. I 
think it is all wrong. T do not see how we are to remedy it unless Con- 
gress provide for the pablication of those rejected applications. 

Senator Kebnan. As it reads, it would be forfeited to somebody if he 
files the application and does not do anything in two years. 

Mr. Dodge. That application would be forfeited, but he could come 
in and make a new application at any time in the future. 

Senator Morgan. He might, but not another. 

Mr. HuBBELL. \es, another. It simply says the application shall be 
regarded as abandoned by the parties thereto. I think the whole thing 
is wrong. I do not think there ought to be any such law. I do not 
think you have any right to takeaway a man's invention because through 
some mistake which was not within his control, through an act of Provi- 
dence, or something of the kind, he was not able to go on for two years. 
1 do not think you have any right to do it, and there is where the trouble 
arises. 

Senator Chaffee. The inchoate right becomes vested when the pat- 
ent is granted. 

Mr. HuBBELL. They will not allow him to take the patent under that 
application ; they say it is abandoned. 

Senator Chaffee. And the right of the patentee is inchoate. 

Mr. HuBBELXr. But some other man may take a patent for the same 
thing ; he may derive information from that same thing, and come in 
and get out a patent for that man's invention, and then undertake to 
turn around and say that the first invention was merely on experi- 
mental thing; and if the first inventor has not the money to go on, and 
perhaps that is the very resison why he had not got the invention into 
use, it is yet accessible to the public in some way or other. The very 
man who applies for the second patent may have got it through the 
record, or through his agent, and the original inventor be deprived of 
all right. That is not right. You are creating the constructive aban- 
donment of a thing which has been never abandoned. Under the act 
of 1836 the principle of abandonment was correct; and there was more 
law and jnstice in that act than there is in these modified and tinkered- 
up patent laws that they have here lately, and which they are trying to 
force upon Congress all the time. The law there was, that to abandon 
an invention it most be in public use for more than two years with the 
inventor's consent and allowance. That was the law, and that is reason- 
able. That ought to be the law now; but of course these alterations 
make business ; they make business for the office, but the true, original 
inventors suffer, and Congress is made to do things inequitable and un- 
just and wrong. The opponents in tliis case, those who advocate this 
bill (I say the proposers of the bill), say the Constitution is all right, 
but the law is wrong. I say the Constitntion is all right ; there is no 
doubt about it. The only thing is to administer it as it was meant to 
be administered. 1 ask that section 20 be stricken out entirely. The 
object of it is to take away even the little discretion left in the Commis- 
sioner. The fact is that the original section, section 4894, ought to be 
stricken out from the statutes. It is only a legalized system of piracy 
and robbery upon the true and original first inventors, who put their in- 
ventions into the castody of the government, then, through misfor- 
tune of their own, tbey are not able to go on and take out patents. 

Section 21 1 have no objection to. There was one suggestion made 
to me by one of the committee, to examine whether there was any such 
thing in the bill, which leads me to think it is something of the same 
character as these other sections which I have just objected to, in re- 
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latiou to abandonmeDt, and that is this : section 11 requires additional 
fees. One of the reasons for urging that was, that a great many 
worthless patents would be got out of the way. When a patent is 
issued by this government it is issued upon the ground that it is for a 
useful invention. A worthy invention may not for some years appear, 
to be of practical use ; yet the truth is, in the advance of science there 
is not an invention ever made but what has some place entitled to 
merit in the general advance. It may not appear how it may be de- 
veloped ; it may require some combination ; but each one is a link in the 
great chain of progress. That is the truth of the matter^ Take, for 
instance, Benjamin Franklin, with his kite at one end and his key at 
the other, the string intermediate. He was playfully experimenting 
with electricity, showing that the silken kite would attract electricity, 
the string would conduct it, and the key would be charged. It was not 
then applied to any useful purpose. You might have said it was a worth- 
less discovery, a worthless invention, but how is it now ? The same 
principle girdles the world with intelligence; and all over this continent 
that identical principle is the means of communication, simply by invent- 
ing an alphabet t^ measure the length of these sparks of electricity, and 
by the use of metallic conductors instead of a string. It is the same 
principle ; there is an illustration of It ; and yet they want you to say 
that these worthless patents, as they call them, these mistaken grants 
of the government, shall be pushed out of the way, unless the inventor 
has happened to be able to pay additional fees, and for what f To allow 
some other persons to say that they will obtain patents for substantially 
fhe same inventions with some little trivial alterations, claiming that 
they perfected the inventions, and these worthless inventions are now 
rendered useless, and so they will go on. You only open the door to a 
robbery of the original inventors by some trifling modifications rep- 
resented by the subsequent patentees. Tbat is all wrong. 

There should be no additional fees. When the grant of the govern- 
ment is made on the ground of a new and useful iuvention it should 
stand until the court overturned it. There should be no alleged grant- 
ing of worthless patents in order to fix fees upon the poor inventors who 
are struggling to make something. Mauy of them are struggling through 
misfortune; and, owing to the fact that their link of iuvention has not 
reached its full development, they cannot realize perhaps the expense 
that they paid to the government on their patent. Now, I am an 
inventor. I have seen the bearings of these things. I am a lawyer. 
How was it with my inventions first, when I, a young man only nineteen 
years of age, began to invent war-powers which carried this government 
to victory in every battle, which sunk the Alabama with her picked 
English crew and best of English guns, which reduced every fort, and 
which defeated every army brought against them in the late war t How 
was I met t I was met with the declaration that I had undertaken to ac- 
complish impossibilities. That is how I was met ; but I did not believe 
it. Through seven long years I struggled with all kinds of adversi- 
ties — pecuniary, experiments left in a maze — but I struggled to success, 
and this government had to take them in the hour of its extremity to 
maintain itself; and it did maintain itself in every contest where it used 
them. I had to struggle with poverty. I had to eai*n every dollar that 
I invested in building targets, in moving guns, and preparing shells and 
fuses. I was met with all kinds of adversities, and I feel the wrong suoh 
a bill as this would inflict upon the inventor. For thirty years I have 
had to wait to receive recompense, and then what t I was visited, by 
order of Congress, with a seven years' suit, and confronted by all the 
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evils that hQiuan nature develops, jealousy, pretensiou, adversaries, com- 
petitors; and finally when I obtained the finding of a court that there 
is $200,000 reasonable royalty dne to me from the United States, and 
that I am the first inventor, 1 have been paid as yet only fifty cents on 
the dollar by this government, and the balance is due to me. There is 
an illustration of what an inventor has to go through with. I ask you 
in the execution of that provision in the Constitution to have sympathy 
T¥ith inventors, in the spirit in which it was framed, and not to break 
them down with litigation, and with assessment of fees and forfeitures 
in the Patent Office, and every trouble that perverted ingenuity hostile 
to the spirit of invention can suggest. 

Senator Morgan. While I have no doubt that I felt the force of your 
inventions, I am ignorant of the precise inventions you speak of. 

Mr. HuBBELL. I invented what is called the Navy fuse for explosive 
shells ; and I invented the percussion-exploders for rifle-shells of the 
Army of the United Staten. Both inventions were used, the former in 
all the smooth-bore shell-guns, and the latter in all the rifle guns of the 
United States. 



CLOSING ARGUMENT OF J. J. STORROW. 

Mr. Storrow. Mr. Chairman and gentlemen of the committee, I will 
speak first of the suggestion which Mr. Senator Morgan made the other 
day with regard to giving up the common-law right of action for the 
infringement of patents. That involves giving up the right of trial by 
jury in such cases, because although a court of equity in patent causes 
may send issues to a jury, and by act of February, 1875, may summon in 
jfc jury to try them, yet it is at the discretion of the court whether it will or 
not, and the parties have no right to have issues sent to the jury in any 
cause in equity. The ground upon which it is suggested that Congress 
has the power so to modify the law as to take away the right of trial by 
jury in patent causes is that as Congress created the right of the 
patentee it has power to mold the remedies. The fact that Congress 
creates the right does seem to me to give it the power to modify the 
right itself. I think the right under the Constitution, so long as it ex- 
ists, must be exclusive, but the duration of the right undoubtedly may be 
fixed by Congress. They may make it for fourteen years or for seventeen 
years; they may make it for five years, extendible by the payment of a 
fee ; they may make it for seventeen years, defeasible if the fee is not 
paid. I do not find any difficulty in that. When we come, however, to 
the question of how far they may mold the remedy, there are other in- 
terests that come in. It does not seem to me true as a general statement 
that because Congress creates the right they can mold the remedy in 
any way they please. For example, 1 think no one would say that Con- 
gress could provide that if a patent was infringed the remedy should 
be by applying to the Representative in Congress for the district in 
which the patentee lived. One reason why that would not b^e lawful 
would be, that that would be conferring judicial power upon a person 
who was not a member of the judiciary. 

Senator Moroan. It wonld be trenching upon the powers of one of 
the co*ordinate departments of the government. 

Mr. Stobrow. The technical difficulty would be that although Con- 
gress in one sense did create this right, and might in one sense, and to 
a certain extent, mold the remedy, it must do so subject to the other 
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provisions of the Constitution which relate to the remedy, and one of 
those provisions is that the remedy shall be given through the judiciary 
and not through members of the legislature or any one else. Take an 
instance. If Congress should grant the right for seventeen years to 
mine minerals, to search for, raise to the surface, and take away min- 
erals from a certain tract of government land, that would be a right 
created by act of Congress, molded and formed by act of Congress ; 
its terms and conditions would be learned only from the act of Congress; 
and yet I think no one would say that a right like that could have a 
remedy attached to it that for a trespass upon it no jury should be sum- 
moned ; that neither plaintiff nor defendant should have a right to trial 
by jury to ascertain the damages caused by trespass upon that incor- 
poreal right. Take the case of a ferry franchise, a franchise to maintain 
a bridge over navigable waters, a franchise to build a railroad, a fran- 
cliise to become a national bank — all these are rights created by acts of 
Congress. In the great case of the United States Bank the Supreme 
Court held that inasmuch as the bank was created by Congress it could 
give exclusive jurisdiction to the United States courts not only in matters 
involving the existence of the bank, but in all rights connected with the 
exercise of its powers 5 that that power to give the remedy in the United 
States courts extended to an ordinary action on a promissory note, 
because all the rights connected with that bank grew out of the act of 
Congress which created it; and yet no one, I think, would say that Con- 
gress should declare that no action which touched the interest Of a 
national bank should be tried except in a court of chancery, and that 
no jury trial should be had upon it. 

Mr. HuBBBLL. The common-law rights of property are prohibited 
from a denial of jury-trial by the Constitution ; but this is not a com- 
mon-law right of property in any way ; it is simply a statutory right, in 
accordance with an express provision of the Constitution. There is the 
difference. You deny trial by jury at law, but 1 say you may give a 
judge discretion, and I would modify it in that way, so as to send spe- 
cial issues to a jury. 

Mr. Storrow. That is taking away the right. It seems to me clear,^ 
therefore, that to say because a right is created by Congress we may 
take away the trial by jury, is too broad a statement, and it does not 
rise to the accuracy of a definition of the power of Congress on that 
subject. One reason why limitations must be put upon that power 
is that the remedy for the infringement of a patent right does not con- 
cern the patentee merely. Inasmuch as the patentee asserts his right 
under the act of Congress, he may possibly be said to submit to every- 
thing which Congress annexes to the grant; but the defendant does 
not have his right under the act of Congress. If the patentee has an 
exclusive right and it is infringed, and he says to the defendant, " Pay 
me a thousand dollars out of your pocket; transfer it from your pocket 
to my pocket ; not because it was my money when it was in your pocket, 
but because, being your money, it ought to be paid to me to afford com- 
peusation/or the injury you have done me'- ; that is a case where the de- 
fendant does not hold his thousand dollars under any act of Congress. 
It is a case where the power of the law comes in and takes from him that 
which was his own, because he has inflicted an injury upon another or 
because he has destroyed the property of another. 

In every case, therefore, the remedy for the infringement of a patent 
involves the right of a defendant who does not claim under the act of 
Congress, as much as of' the patentee who does claim undei* it ; and 
that is where the limitation begins to come in. I stated the other day 



Digitized by 



Google 



RIGHTS AND REMEDIES. 193 

the distinction between tbe right of the patentee to the exclusive use of 
his invention and tbe remedy which the law gives him for an invasion 
of that right. I want to make another distinction in regard to the rem- 
edy, and that is between the character of the relief which is given to 
the man and the mode of procedare by which or the foram in which that 
relief is sought. For example, Congress may say to the inventor, *^ Ton 
ahall have an injunction.'^ It says to him, *^ Yon shall have damages 
for the invasion of your right." That is the kind of relief which may be 
given. When we come to the mode by which that relief is to be sought, 
the tribunal which is to measure the extent of it, then we come to a 
somewhat different class of questions. 

To state exactly the position, if I can, of the parties, I will say Con- 
gress has established a legal right in the patentee. His right is a right, 
I mean, which can be recogniz^ by a court of law, and not merely by a 
court of equity. It is tnmsmissible; it is assignable; it may pass by 
devise or inheritance. Congress has recognized in him (and this bill 
proposes emphatically to recognize in him) the right to have damages 
for the invasion of his exclusive right. That right to damages, in what- 
ever forum it may be sought, is in its nature a legal right as distin- 
guished from an equitable right; that is to say, it is a right which, ac- 
cording to the course of law at the time the Constitution was adopted, 
was a remedy given him by courts of law and not by courts of equity. 
The Constitution recognizes the distinction between claims which at the 
time the Constitution was adopted were the subject of common-law ac- 
tions, and claims which could be enforced in equity or admiralty. It 
undertook to say that with respect to all those matters which at that 
time were proper subjects of suits at law, the right of trial by jury should 
not be taken away. It seems to me, in the first place, that this claim for 
damages was in its nature a claim given by the common law, and was 
intended to be enforced in the courts of law. It is entirely true that the 
right which is created is one which was not in one sense a right at com- 
mon law ; but the claim of the party for the damages for which he brings 
his suit is a claim which was recognized by the common law; it is a right 
to maintain an action of trespass on the case for the invasion of an incor- 
poreal right; and whenever Congress created an incorporeal right in the 
patentee, without any provisions in the statute giving jurisdiction to any 
court to enforce those rights, without any provision giving remedies for 
their violation, the law and equity jurisprudence of the countr.v would 
'have taken hold of those rights and furnished that remedy. The law of 
England, long ago — long before the adoption of the Constitution — fur- 
nished a legal remedy for the invasion of patent rights by an action of 
trespass on the case for damages, or an equitable remedy in which prof- 
its or an injunction could be obtained. 

Senator Morgan. Wq call this a right of property. There is great 
force in the reasouing; but, after all, it is more of a privilege than a 
right. 

Senator Chaffee. It is a franchise. 

Mr. Storrow. What is the right to build and maintain a railroad? 

Senator MORGAN. That is a franchise. 

Mr. Storrow. What is the right to be a corporation f 

Senator Morgan. That is a franchise. 

Mr. Storrow. What is the right to mine and take away ore from 
land of the United States? 

Senator Morgan. You get into a different element there. One is a 
pure franchise granted by the government; the other is a privilege 
granted upon some basis of right, resulting from tbe discovery, or some. 
S. Mis. 50 13 ^ T 
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thing like that. It is something like the mine you spoke of. You take 
elements of nature and combine them into the discovery of some new 
combination of forces or principles, so as to produce a certain result in 
a convenient way. Now, that combination, though said to be a discov- 
ery by you, is not created by you by any means at all. There is not au 
element of it that tbe man creates who makes the discovery. The gov- 
ernment, the world, mankind at large, possessed these elements before 
in free use, and another man had a perfect right before yon became the 
patentee, if he could do it, to discover and combine the same things and 
use them freely. Tou have done so, and the law of the land gives you 
a privilege in connection with that tbin^, not because it is absolutely 
property of yours, but because it was simply made so by the acquies- 
cence of the government, that yon should have the exclusive right to 
enjoy it for a certain length of time. 

Mr. Storrow. Is that a franchise ? 

Senator Morgan. No, it is not a franchise in strict terms. 

Mr. Storrow. It is an incorporeal right. 

Senator Morgan. Tbe mere thought or idea is in the nature of an 
incorporeal essence granted by the government out of its own powers* 
The use is a privilege granted in connection with something which ex- 
ists independently of the government as a privilege to mine lands. 

Mr. Storrow. It is based on something which the inventor has Id 
the most jnst sense created: anew and useful art not before known, or 
a new and useful improvement. It is not something which he has sub- 
tracted — 8elf-approprirtte<l — from the world's possessions, as in the case 
of the old monopolies. The whole world has become, and forever after 
his patent has expired will continue to be, stronger or richer for what 
he has done, for the new use he has taught it to make of the forces of 
nature; this is the highest creation open to human power. 

But to take even what seems to me to be the lower class you mention. 
Suppose the government said to a man, **If you discover a gold mine in 
such a tract you shall have the exclusive right to dig out the gold for 
one year''! 

Senator Morgan. That is a mere incorporeal right, not a franchise. 

Mr. Storrow. That is an incorporeal right, and I have no doubt 
that is a right which is within the purview of the clause of the Constitu- 
tion which provides for trial by jur>. Let me go a step further to meet 
exactly the suggestion you make. Suppose we concede, as was laid 
down distinctly in the case of Parsons vs, Bedford, 3 Peters, 447, that . 
the provisions in the 5th and 7tli amendments to the Constitution apply 
to only those claims and causes of action which, at the time of their 
adoption, were recognized by the laws of this country. 

Senator Morgan. At comaion law. 

Mr. Storrow. Not simply by the common law. 

Senator Morgan. I mean the laws of the country. 

Mr. Storrow. You will find that decision expressly says that those 
provisions apply not only to those rights recognized by what is popu- 
larly called the common law of England, the unwritten law, but to those 
rights which existed at that time under the statutes and practices of 
this country. Of course the court in saying that did not mean to say 
that if the claim existed under a statute, Congress, by repealing that 
statute and the next week re-enacting it in the same terms, would so 
change the right that they could take away the trial by jury ; but they 
referred to the nature of the right in itself, the character of the right, as 
distinguished from the precise language of the statute which created it. 

Now, you will find it true, if you look at the dates, that the first pat- 
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ent law of this country was passed in April, 1790. That law gave to 
the patentee, for the invasion of his right, the right to damages, to be 
assessed by a jury. That was the law of this country before the 5th 
and 7th amendments were adopted ; so that upon precisely that ques- 
tion you have the fact that when those two amendments were adopted 
not only the law of England recognized the common-law right of action 
of trespass on the case for the invasion of a patent right, and gave a 
jury to assess damages, but the laws of this country had created it and 
recognized it. 

It seems to me it would be, very bold to say that a right of that sort, 
which existed at the time of the adoption of these amendments to the 
Constitution — for they were not adopted by all the States until 1791^—^ 
could be so modified by Congress as to take away the right of trial by 
jury, which those amendments were intended to preserve inviolate, be- 
cause, if you should take that construction, I hardly know any right at 
all which is created by statutes from which the right of trial by jury can- 
not be taken away by simply repealing the statute and re-enacting it iu 
different terms. 

I have stated the argument against the power of Congress to authorize 
a court of equity to find damages, But the argument in favor of that 
power is very difficult to answer. When a court has acquired jurisdic- 
tion in equity, by reason of the peculiar relief asked, or for any other 
reason, it can go on and give entire relief to avoid two sets of actions for 
the same wrong, even though a court of law would be competent to give 
part of that relief; at least this is true as a general principle. It is true,, 
also, that a court of equity can, in some cases at least, include unliqui- 
dated damages in its decree, ascertaining them either by a master or by 
an issue ; so the Supreme Court declared, through Chief Justice Taney, 
in Kelsey m. Hobby, 16 Pet., 279 ; so, also, the supreme court of Massa- 
chusetts, in Milkman vs. Ordway, 106 Mass., 242. Is it not, therefore, 
true that where a court of equity, in a patent cause, as one part of its 
relief, gives damages assessed by a master, it exercises only that juris- 
diction and power which was in courts of equity at the adoption of the 
Constitution, and which the Yllth amendment left to them! 

If this question should ever come before the Supreme Court, I am 
sure that the extreme convenience of the practice would be pressed 
upon them, and they would feel that convenience; it ought to weigh 
with them on a close and doubtful question. This is not all that should 
weigh with them. The Vilth amendment provides that the verdict of 
a jury in the cases to which the amendment applies shall not be re- 
examined otherwise than according to the course of the^ccapiiKni law. 
The patent-act of 1790 was repealed by the act of Fehj-oaw, 1793, and 
I believe that since that repeal there has never be^y /a t^e when the 
recovery in an action at law on a patent was limitetTtSN^e^iamount found 
by the verdict of a jury. During part of the time it Vas three times 
the usual license-fee ; during part of the tkne it was three times the 
damages; during more than half the time tihe court has had the power 
to increase the veidict up to three-fold, at its own discretion. Certainly 
this departure from the simple damages found by the jury is not accord- 
ing to the course of the common law ; it is not obedient to the Yllth 
amendment; and it has been universally acquiesced in by Congress, 
the community, the courts. Upon the question whether damages for 
the infringement of patents came within the Yllth amendment, a long 
line of honored authorities would justify, perhaps would require, the 
court to say that this construction (upon whatever theory it arose), con- 
temporaneous with the Constitution, ratified by the consent of all men, 
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at all times, in all places, has become too firmly a part of the established 
jarispradence of the coantry to be overturned by abstract reasooing. 

We mast not forget, also, that the power of the chancellor to pass 
upon questions of title, of validity, of infringement, has been established, 
and the only question open is the comparatively subsidiary one of dam- 
ages, and, perhaps, even if reasoning cannot solve that difficulty, the 
armory of the law can furnish means to cut it when it arises. 

I confess the question is one of considerable difficulty. It was first 
suggested to us several months ago by some gentlemen who were of 
opinion that the right to assess damages was in its nature a common- 
law right to be tried by jury, and ought not to be given to courts of 
chancery ; though when the suggestion was first made to us, it was not 
made in the view which Senator Morgan suggested, but upKon general 
principles. 

When the suggestion was first made I will say I thought there was 
Dothingiu it, becauseit seemed to me that if Congress created therightthey 
could mould the remedy, but the more I have studied it and thought of it 
since, the more difficulty I find in taking that view and the more strongly 
it seems to me that the nature and form of the procedure is something 
which is regulated by the Constitution ; that Congress may mould the 
remedy so long as they do not violate other provisions of the Constitu- 
tion ; and those other provisions apply, for the various reasons I have 
mentioned, to these cases. The case has never been passed upon by 
the Supreme Court, and I cannot bring myself to say that I can have 
an opinion definitely as to how the court would decide it when they come 
to pass upon it. In that condition of mind, it seems to me that, inas- 
much as by this bill we have restricted a certain class of patentees to 
damages alone, and taken away from them the right to recover profits, 
we ought not to embarrass them by taking away from them the only 
forum or court in which, possibly, they can recover damages/ I think 
we ought not, also, to take away from any suitor the right of trial by 
jury in a class of cases where it has existed from a time anterior to the 
provisions of the Constitution, unless it be clear that we have a right 
to take it away, in the first place, and perfectly clear, in the second 
place, that we can give him another forum in which to reach the same 
relief; and also that it be perfectly clear that there is an overwhelming 
necessity for taking away that right ; for, as was said by the court in 
the case I have referred to in 3d Peters, the right of trial by jury is justly 
dear to the American people. I think upon such a question, particularly, 
as^the assessment of damages, the jury tribunal is worth a great deal in 
J^*^Jjjy!jj^jy^ cases, for there is no tyranny that the citizens of a free 
adoption were^f^ under so grievous as the whims or fancies or peculiar 
Senator MorgWn^^® ^^^ ^s ^^ S^^^ *"^ ^^^ honest to be removed, 
Mr. Storrow. NoI wind inflicts great hardship upon suitors before 
Senator Morgan. I fi it to be true that very few cases will be tried at 
Mr Storrow You win ^^^ when you want, the right to require a 
provisions apply not only tJ<: is a good corrective against that kind of 

larly called the common la\^- ^ ^. , , u .. ..u i • ^.k^ 

rights which existed at tW>ot entirely clear what the law is oo the 
this country. Of course t^P'i^d \o patent causes, the right ought not 
that if the claim existed the existence of that right and the use of 
°*^"^"te and the next week hardship and no evil which it particularly 

B the right that they ^ , r - 4^ * r 1 *k 

d to the nature of the »e to ask you for information, if under the 
uished from the preciaa chancellor upon a bill filed on the equity 
iwou will find it true, 1 
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side ol the court has not the right to award damages to the complain- 
ant? 

Mr. Stobbow. Under the law of 1870 he has. A great many gentle- 
men have doabted whether that law is constitational, but the question 
has never been passed upon. 

Senator Mobgan. Still they award damages. 

Mr. Stobbow. It has been done since that law was passed, but never 
before. 

Senator Mobgan. Then is that a violation of the right of the defend- 
ant? 

Mr. Stobbow. That is just the question which I have endeavored to 
discuss. It never has been settled. I understand there is a case pend- 
ing in which that question has arisen, and is likely to be decided by the 
Supreme Court, unless the case goes off, as it may, on some other point. 

Senator Mobgan. The constitutionality of that grant of power is 
doubted. 

Mr. Stobbow. Yes, sir. Of course, it is the defendant who raises 
these objections. The plaintiff might prefer to go on. I happen to 
have a case now where I am counsel where there is no question at all 
about the infringement; it is admitted; the right of the plaintiff is 
admitted, and the sole question in the case is the amount of damages. 
That is peculiarly a case for a jury. 

Senator Mobgan. Neither the plaintiff nor the defendant can elect to 
avoid the law side of the court, if we have no power to deprive either 
of the parties of a jury-trial. They are obliged to go to the law side of 
the court if either party desires it as the statutes now are. 

Mr. Stobbow. Either can compel the other to go on the law side of 
the court if the right of trial by jury exists, though there is another way 
out of it, I suppose, under the act of February, 1875. The circuit court 
sitting in equity in a patent cause has a right, instead of sending an 
issue to a jury, to summon a jury of not less than five nor more than 
twelve, to whom the issue is transferred. It is a very convenient way. I 
suppose, if the defendant made the objection that the case ought to go to 
a jury the court could call one, but still that does not give it to him as 
a matter of right ; it is a matter of discretion on the part of the court, 
unless indeed the court should determine that the seventh amendment 
required them to give him a jury. 

Senator Mobgan. How would it strike you to transfer the whole juris- 
diction to the equity side of the court and let him proceed by a bill in 
equity, and prcvserve the right of trial by jury, by permitting either party 
upon a demand made in a certain form to have a jury ? 

Mr. Stobrow. Limiting that right to the question of damages, I think 
that would get rid of a constitutional objection. 

Senator Oha!ff£E. Let me inquire in a case of that kind, suppose a 
plaintiff' ('commences on the law side of the court and the defendant pre- 
fers to have a decision by a judge! 

Mr. Stobbow. He cannot help himself. A suggestion of the opposite 
kind was made in the old case of Goodyear v. Day. The objection to 
taking away the common-law right of trial by jury applies only to a claim 
for damages, because that is the only one which the common-law recog- 
nizes. It does not apply to the question as to the validity of the patent, 
or infringement, or profits, or an injunction. 

Senator Mobgan. I do not see how a right of trial by jury can apply 
to one point in the case when there are five other points to which it does 
not apply. 

Mr. Stobbow. Suppose the case was dne where the courts at law and 
in equity had a cpncurrent jurisdiction. There is one remedy in a court 
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of law aod one remedy in equity. Now, the Constitution says as regards 
the relief which you at that time had a right to obtain in a court of law, 
the right of trial by jury shall not be taken away ; but as regards the 
relief which at that time you had a right to obtain in a court of equity, 
the ordinary forms of procedure of courts of equity shall be aflForded. 

Senator Morgan. Here is a case involving five or six different propo- 
sitions of law and fact, and it turns out that the judge will have a right 
to decide four of these propositions, and the fifth must be decided by a 
jury. Then you have to go through a jury trial and exhaust the juris- 
diction of the law court before you can get at a decision which will 
afifect the equitable rights of the parties. 

Mr. Storbow. Not entirely. If we allow the plaintiflf to have the 
same remedy that he had before the act of 1870, he might elect to take 
no damages and go into equity and get his injunction and his profits. 
That was the course before the law of 1870. The plaintiflf went into 
equity, but got no damages ; he got profits and an injunction. The 
call for a jury only arises when there is a claim made for damages, eo 
nomine. 

Senator Morgan. That is your view of the Constitutional obligation 
resting upon Congress to furnish a jury, that a jury is demandable as a 
Constitutional right where there are damages to be given in a case f 

Mr. Storrow. It is my view that the question is doubtful, and we 
have no power in this room to settle it. 

Senator Morgan. And where there are no damages claimed the jury 
is not needed ? 

Mr. SxoBROVir. Yes, sir ; that is, if the right is one that the courts 
of equity can, in their nature, take hold of, and the party can go there 
and get equitable relief, profits, and an injunction ; but if the right is 
one which the courts of law, in their nature, take hold of, then the 
party can go there and get a trial by jury and his relief in damages; 
and trial by jury is secured to him under the seventh amendment. 

Senator Morgan. Onless there is some plain Constitutional objection 
to it, I should like to see the difficulty removed. 

Mr. SxoRRovir. Is it a difficulty T No one has found it so ; no one at 
any of our conferences or before this committee has complained of any 
evil from the right to bring actions at law. Should you not put it the 
other way, and say you ought not to take away or embarrass the power 
of the plaintiflf to get damages, when by this bill you provide that in 
certain cases he shall recover nothing except damages, unless it is Clear 
he has got a remedy to collect those damages which the Supreme Court 
would not declare nugatory ? 

Senator Morgan. Of course I have seen few patent causes tried, 
because patentees generally live in the Northern States,, and send their 
inventions down South. We use the inventions made here, and if you 
go before a jury in my country as a foreign patentee, you are just as 
apt to get no damages as otherwise, whatever the nature of your case 
may be. 

Senator Kernan. The parties in that country elect to take the profits. 

Mr. Storrow. I think there is a little of that feeling at the West I 
have no doubt that there are fifty equity suits tried for one at law, and 
that there will be, because the chancellor can understand a complicated 
machine better than the jury can. 

There are only one or two points in Mr. Hubbell's argument that I 
wish to refer to ; the rest, I think, are sufficiently answered by what has 
already been said by the friends of the bill. Section 9, to which he re- 
ferred, the section allowing patents to be repealed, does not introduce 
any new feature into the law. It is, I think, clear beyondr.much i doubt 
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that the proceeding to aoDuI a patent can now be bronglit in the name 
of the United States, firs^getting the permission of the Attorney-General 
to use that name. The grant of a patent is not a grant by the United 
States of something that belonged to it. It is an ex-parte grant, aflfect- 
ing the private rights of other persons ; and any person who is ag- 
grieved, if his grievance is of a suitable nature, upon applying to the 
Attorney-General, can get leave to bring a bill in the name of the United 
States to annul that grant. (See act 1793, § 10; op. Atty. Genl-, Nov. 
19, 1874, Pat. Off. Gazette, vol. 6, p. 723 ; Atty. Genl. vs. Rumford Works, 
9 ib,, 1062.) 

Senator Morgan. A bill in equity or a quo warranto f 

Mr. Stoebow. It has been an information in equity when- it has been 
tried. In England I understand it is by a scire facias. 1 think a bill in 
equity is the form. The change introduced by thin section is that instead 
of lobbying the Attorney-General, if I may use that expression, to get 
that right, you shall ask the court when you may be allowed to do it, 
and that the court shall decide. Certainly that is a great deal better. 
I will say in regard to all those sections — the 8th, 9th, and 10th, to which 
Mr. Hubbell objected so much — that every one of them is guarded in 
this way, that the proceedings therein contemplated cannot be set on 
foot unless on application to the court, and after the hearing they flndj 
in their discretion, there is good cause tor having it done. 

Section 20, to which he referred, is one which, I confess, as it stands, 
does not exactly suit my mind. Mr. Dodge, Mr. Raymond, and myself 
all thought that it ought to be changed a little; but 1 find a majority of 
the patent bar here, who are more familiar with that precise subject 
than J am, do not wish the change made. I do not know what the Com- 
missioner's views are on the subject. It seemed to Mr. Raymond, Mr. 
Dodge, and myself that when the application was abandoned the inven- 
tion should be abandoned, and abandoned to the public, so that it would 
become open to the world after that time, and not be put in such a posi- 
tion that some one else could come in afterward and take the benefit of 
it and get a patent for it. It does seem to be, I should say if the Supreme 
Court had not expressed a dictum on the subject, incomprehensible that 
when one man has made a proper application to the Patent Office and 
it has been rejected for want of invention, another subsequent claimant 
can come in and file a duplicate of that application and get a patent. 
Yet that seems to be the law, and such things have happened. 

Senator Morgan. The practice, you mean. 

Mr. Stobrow. I do not know whether it is the law; it is the prac- 
tice, because the Commissioner is of opinion that the Supreme Court 
has so decided. I do not think that if it were presented to the Supreme 
Court, and argued on that question, they would decide so; yet the tend- 
ency of their decisions has been in the direction of not allowing a pat- 
ent to be anticipated by anything except a printed publication or the 
actual use of the device. Two or three ways have been suggested to 
get rid of that difficulty. One is, that all rejected applications should 
be printed; and I do not see any reason why it should not be done, 
here. The expense would not be very great; and then they would be- 
come printed publications; the public knows what is in them ; and that 
of itself is a sufficient defense. Another way would be to put into the 
section a provision that, upon the rejection of any application or upon 
failure to prosecute the application under that section, the invention 
should be abandoned to the public, not merely the application. For my 
own part, I rather prefer the method of publishing the rejected applica- 
tions themselves, after they have been six months or three months re- 
jected. The expense would not be very great. 
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Seuator Morgan. This applies to a matter of practice iu the office. Is 
oot every patented invention numbered and published t 

Mr. Storbow. Every one that is patented is published. 

Senator Morgan. This applies to patented inventions that have beeo 
forfeited by the nonpayment of fees f 

Mr. Storrow. I beg your pardon*. It is the application for a patent 
on which the patent has not yet issued which this section applies to. 

Senator Kbrnan. What is the object of this part of the clause t 

Or npoD fail are of the applicaDt to prosecute the same within two years after any action 
therein, of which notice shall have been sent to the applicant or his agent, they shall be re* 
garded as abandoned by the parties thereto. 

Mr. Storrow. The intention of that is, that after a man has got his 
application in the office he shall not sleep on it more than two years. 
Suppose the Commissioner or examiner rejects the application or re- 
quires an examination to be ma<1e, suggesting some amendment which 
ought to be made 

Mr. Dodge. They write an official letter. 

Mr. Storrow. They write an official letter, and send notice in that 
way. 

Senator Chaffee. Suppose the party dies and the estate is not settled 
up in two years, what would become of his application ! 

Mr. Storrow. The application may be prosecuted by his executor 
within the time. U^ must attend to it. One difficulty arising in those 
cases is when a man makes an invention and puts in an application he 
sometimes lets it sleep for three years, and by and by he gets out a pat- 
ent, and that prolongs the monopoly longer than the law allows. 

Senator Morgan. Then he flies a caveat, which will keep everybody 
else away. 

Mr. Storrow. A caveat only lasts for a year. 
^ Mr. Dodge. It may be renewed from year to year. Morse's patent 
was preserved thirteen years by caveat. 

Senator Morgan. Then you can delay your application as long as you 
choose, and after you, get it you have two years to enjoy it before the 
patent need be be granted. 

Mr. Storbow. It must not be used for more than two years before 
your application. 

Mr. Senator Morgan suggested the other day something about dis- 
pensing with security for the costs on \he part of the plaintiff in patent 
cases. That is not a provision peculiar to the patent law at all. It is 
not a part of the patent law. In United States courts all suits must be 
between residents of different districts, and they must be brought in 
the distiict where the defendant lives ; and therefore the plaintiff is al- 
most always a nonresident, except in patent and bankruptcy cases, 
where by reason of the nature of the controversy jurisdiction attaches 
without regard to the fact of the residence of the defendant in the dis- 
trict in which the action is brought. 

If there is to be any change on that subject, it seems to me the amend- 
ment ought to be of the judiciary act and not merely of the patent law. 
I should not like to see a patent act loaded down with things which be- 
long to other matters. 

In accordance with Mr. Senator Morgan's suggestion, it was under- 
stood that a clause should be inserted in the latter part of section 2« 
authorizing the court at its discretion to award against the defeated 
party in patent causes such sum as it saw fit to cover counsel fees and 
expenses of suit, if the claims set up by the plaintiff', or defenses or in- 
fringements of the defendant have been vexatious or upon frivolous 
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grounds. Perhaps those phrases restrict the power to cases of malice. 
I would, therefore, use the words *' without probable cause," instead of 
" upon frivolous grounds." These words have an established legal mean- 
ing in the revenue laws, and in the law of prize, and are there used to dis- 
tinguish between acts which the court thinks are not deserving of cen- 
sure, though not justifiable as matter of law, and cases where the party 
offending has shown a lack of a proper respect for the rights of others. 

The answer to the rest of Mr. Hubbell's remarks is found in the views 
which have already been presented to the committee. There is one 
great beauty of the constitutional provision about patents which he 
seems to lose sight of and which I think cannot too often be insisted 
upon. Government does not collect taxes from the pjeople and pay 
them to the inventor in the way of reimbursement for his time and ex* 
penses. It gives him the exclusive right to his discovery — the right to 
use, to sell, and to license others. His reward, therefore, not only is a 
part of the general gain of which the public have all the rest, but it is 
directly based upon, dependent upon the money value of his invention, 
irrespective of the cost to him ; it is exactly what, under the operation 
of the inexorable laws of trade, he can sell his rights for. The remedies 
should be based on the same theory. He should have the profits which 
come for the use of it or the damage he suffers from interference 
with bis enjoyment of it, and they are to be based on the commercial 
value of his invention, its market-value, just as his gains would be if he 
were left alone. Otherwise dull, wasteful, expensive, cedious, and use- 
less mediocrity will get overpaid and the brilliant genius that invented 
the cotton-gin will get little or nothing. 

I had one or two verbal amendments which I thought of suggesting, 
but I can as well leave them with the reporter. I will say with regard 
to the longer amendment suggested to ^ectiou 8, it is one that I have 
been asked to hand to the committee. 

It seems to me to be proper. Without it the section is one-sided. 
The public have always the patentee to notify under this section, but 
thete is no one to be called the public and notified by the patentee. 
Practically the patentee cannot avail liimself of this section. It is there- 
fore quite reasonable that when the petitioner starts an inquiry upon a 
particular subject and puts in all the evidence on one side, the patentee 
may, in the same proeeeding, and on the spot (always under the direc- 
tion of the court), put in the evidence on the other side and thus, so to 
speak, complete the record ; and when any one opens that record to 
avail himself of it, the whole may be used if part is. I ought to say 
that I have not conferred with all my associates about it enough to say 
that all of them approve it, though I do not know of any disapproval. 
One of the other amendments is intended to prevent the depositions 
from being destroyed by technical or formal objections when it is too 
late to remedy them. 

I did want to say one word on another subject. Mr. Hubbell says the 
inventors are not represented. I beg leave to say that Mr. Smith, Mr. 
Livermore, and myself have undertaken to work upon this bill partly 
at the request of some inventors and patent-owners, who are far-sighted 
enough to see and to believe that a bill which is best for everybody is 
best for their own interests ; and between us and other gentlemen, I 
think that not only inventors, but both sides have been fully repre- 
sented, and probably as large interests on both sides as were ever col- 
lected in this room before. 

The arguments upon the bill having been concluded, the committee 
adjourned. 
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The ameDdments sn^gested November 30, 1877, by Mr. Storrow to Senate bill 300 are 

8RCTION 8. 

Line 12. After ** examined " insert " and the facte proposed to be proved by each.'' 

Line 15. After '' may ** insert ** if it deems it jnst and reasonable so to do.'' 

Line 16« After ** directing " insert " before wbom and." 

Line 19. At end, after " and," insert •* the petitioners may." 

Line 20. Strike out *' which" and insert "relating to the facts set forth in the peti- 
tion ; and therenpon, in relation to or in rebuttal or avoidance of the matters put in 
evidence by the petitioners, the respondents may introduce the legal testimony of such 
witnesses as they or any of them may see fit to call, and as the court, upon application, 
in the same proceeding may permit. All said." 

Line 21. After ** shall be" insert ^* certitied by the person or persons taking the same, 
and by him or them, respectively, returned to the court and." 

Lfne 28. After " party " insert '' No testimony taken hereunder shall be rejected by 
reason of failure to comply with this act in respect of the form of the petition or the 
manner of taking the testimony, or upon the ground that it relates to matters not set 
forth in the petition, application, or orders, unless, upon objection duly made, and upon 
motion filed in court, not later than one calendar month after the return of the testi- 
mony objected to, the court, in said proceeding, shall sustain such objection." 

Line 52. At end of section add : " But whenever testimony taken hereunder by the 
petitioners shall be used, testimony taken in the same proceeding, by the respondents, 
m relation to or in rebuttal or avoidance of the matters referred to by said evidence of 
the petitioners, may be used by the party against whom said evidence of the petitioners 
is used." 

Section 10. 
Line 5. After " shall " insert ** within a reasonable time." 

Section 11. 

Add at end of section { 

'* It shall be the duty of the Commissioner to keep a record of said payments, and a 
receipt therefor, or a certificate that the payment has been made, sealed and executed 
in the manner required by law for certified copies, shall be conclusive evidence of the 
payment ; and upon request it shall be the duty of the Commissioner to cause such a 
certificate to be indorsed upon or annexed to the letters patent." 

Line 5 and line 8. Before ** patent " insert " original." 



Suggestions of Mr, Dodge as to section 1 of Senate Mil 300. 

1. This is not a statute of limitations of the ordinary kind. It does not limit the 
time within which an action must he brought, but it limits the time for which a recovery can 
he had ; hence it is a limitation of the amount to he recovered, 

2. It will work a great wrong in certain cases, because it will cut off the right of re- 
covery in cases where patents are infringed without the knowledge of the owner of the patent, 
and such cases are numerous. 

All process patents, and a large proportion of mechanical patents, can be infringed 
secretly, because no one can telT from an examination of the article whether it is made 
by a patented process or machine. All such may be shut up in a room and worked for 
vears and the patentee know nothing about it. In nearly all manufaoturin|i; estab- 
lishments the public are shut out — not admitted ; hence can't find out. Besides, the 
owner has no reason to suppose his patent is being infringed, is no way put on his 
"guard, and how, then, can he know itl 

Again, this is a very large country, and in order to spread himself all over it at once, 
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a party must be spread oat exceedingly thin ; in short, it is a physical impossibility for 
him to know what is being done all over this vast conntry. 

As a prominent law-writer has said : " Patent property is the most difficult of all prop- 
erty to defend. It cannot, like real or personal property, be defended by possession or 
force, because it is intangible ; and a thousand different persons may infringe it in a tJtousand 
different places at the same moment^^ 

Why, then, should the owner be cat off for damages that accraed in a distant part of 
the country, or by a secret use^ when in the nature ot* things he could not know of the in- 
fringementf It is clearly unjust. It would be like a law prohibiting a citizen from 
recovering his horse or other property that bad been stolen, because, being from home, 
he did not know ichen it was stolen. 

Hence the section should be so amended as not to let the limitation run against a 
party before he had knowledge of the infringement. 

3. On the other hand, it does somer,imea happen, though not often, that a party in- 
nocently infringes a patent, or some claim of a patent, and the owner of the patent has 
knowledge of it, and purposely keeps stUlj in order to let the infringement go on^ so as to 
pile up the damages. 

This is all wrong; and therefore the law shoall be so amended as to compel the owner 
of a patent to give notice in writing, or bring suit, say within one yhar after he has 
knowledge of the infringement, or be barred from recovery. 

These two amendments would obviat ) the wrong or hardship on both sides, and make 
the operation of the statute just to all parties. 

I do think the committee will see the force and reason of these suggestions, and hope 
they will draw or amend the bill accordingly. 

Respectfully submitted by 

W. C. DODGE. 

As to jury-trials in patent causes, they are very seldom resorted t", and generally 
only in cases where the party hopes to secnre, by the sympathies or prejudices of the 
jury (generally his neighbors and friends), that which he feels assured a court of eqaity 
would not give him. 

I would as soon have a patent cause of my own, if I had one, decided by a toss of 
dice, as by an ordinary jury ; not because they are dishonest, but because they are 
utterly incompetent to understand the various inventions involved in the consideration 
of the case. Hence I would give courts of equity exclusive jurisdiction of these cases. 

What we ought to have is special courts for the trial of patent causes, as is proposed 
in England, with judges who have such a knowledge of mechanics and the arts as to 
enable them to dispense with the services of " experts," as a general rule. This would 
relieve the present overburnened courts, secure early decisions, and greatly lessen the 
expense and delay of litigation, which is becoming something appalling. But I sup- 
pose this cannot be had at present, though it certainly ought to be. 

W. C. DODGE. 



UNITED STATES PATENT ASSOCIATION. 

Mr. Podge presented a series of resolutions adopted by the United States Patent 
Association, composed of manufacturers and others interested in patents, and residing 
in various sections of the country, with the remark that they related to certain changes 
of the law, some of which are provided for in the present bill. 

At the annual meeting of the United States Patent Association, at Philadelphia, 
September 7, 1876, the following resolutions were adopted : 

Eesolved, That in the opinion of this association the best interests of the public and 
the Patent Office demand that the law be amended to provide as follows : 

First. That the Patent Office be separated from the Interior Department, and organ- 
ized as a separate bureau, on a basis similar to the Agricultural Bureau. 

Second. That the tenure of the Patent Office officials, from the Commissioner to and 
inclnding the principal examiners, should be for life, or during competency and good 
behavior; and that their appointments be made with especial reference to their qual- 
ifications for the duties to be performed, regardless of politics, under a proper civil- 
service reform. 

Third. That the entire receipts of the Patent Office, under proper safeguards, should 
be used for securing increased facilities for the transaction of its business with prompt- 
ness and efficiency. 

Fourth. That before any one shall be permitted to practice as a patent solicitor he 
mnst first have passed such an examination, before a board approved by the Commis- 
sioner, as shall satisfy him that he is of proper character and has sufficient capacity 
and education to properly conduct applications before the Patent Office. 
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Fifth. That all transfers of any riehts ander a patent, of whatsoever kind or natare, 
including licenses, should be recorded in the Patent Office within sixty days from their 
execution, so that the record shall show how and in whom the title standis. 

Sixth. That the law should be so amended that when a patent is reissued the owner 
thereof shall not be deprived of his right of recovery for infringements that occurred 
prior to the reissue ; but that such right shall be preserved notwithstanding the reissue, 
and so that machines or articles made prior to such reissue shall not be held liable for 
infringement of any new claim made in such reissue. 

Seventh. That in the case of an application for the reissue of any patent the applica- 
tion and oath may be made, and the corrected specification signed by the assignee or 
assignees of the entire interest. 

Eighth. That the examination system of the United States Patent Office, although it 
may oe in some particulars defective, and may admit of improvements, is based on 
just principles, and is to the best interests of inventors and the public. 

Ninth. That whereas, in a recent decision by the circuit court of the United States, 
the doubt has been expressed whether there is any authority in law for direct pro- 
ceedings in the name of tbe United States or of any officer of the United States, for the 
repeal of letters patent for inventions : Therefore, 

Eesolved, That an amendment to the existing statutes to provide for such direct pro- 
ceedings for the vacation of letters patent for inventions, on the ground of fraud or 
improvidence in the grant thereof, is desirable. 



Suggestions filed by John E. Hatch upon proposed amendments to the patent laws before the 

Senate committee. 

Section 1. 

Some statute of limitations upon suits under the patent law is desirable, but especial 
care is necessary to so frame it as to avoid any features which may facilitate powerful 
corporations or combinations in their efforts to thwart or crush out struggling pat- 
entees whose resources are comparatively limited. We respectfully suggest two modifi- 
cations of the proposed section : 

First. The four years' limitation should apply only where the infringement is public 
and open. Where it is a secret or concealed manufacture or use, the statute should 
begin to run from the time when it beoomes public, or is brought <>o the knowledge of 
the patentee or assignee of the patent. Infringements are often carried on stealthily 
for years. This is especially true where the invention relates to a process, as, for in- 
stancf^, a chemical process. Infringers should not be protected by law in such infringe- 
ments so long as they can successfullv evade detection. The analogy of other statutes 
of limitation should be observed in tnis respect. 

Second. Where the patentee is prosecuting in good faith one suit in which the valid- 
ity and construction of his patent is to be testtd, he should not be obliged to increase 
the expense by commencing a large number pf other suits which may be scattered 
through many districts in which only thd same issues can be raised. 

Such a suit often consumes, from the time of service unto the entering of the inter- 
locutory decree of the circuit court, more than the time allowed by the proposed stat- 
ute of limitations, when the patentee is pushing it with all possible diligence. It is 
not uncommon for the circuit court to hold the case under advisement njore than half 
that time, after it is submitted on argument, before rendering its opinion, and prob- 
ably all lawyers of any considerable experience in this branch of practice will recall 
cases which, after argument, the court has held under consideration much longer than 
this. There may be scores of similar infringements within the same district, and many 
more scattered over the country. It is neither considerate toward the patentee nor 
in the interest of a wise public policy to compel the owner of the patent, under pain 
of forfeiture, to institute a large number of suits involving the same issues. The court 
costs alone, irrespective of attorneys' fees and other expenses, would, in many instances, 
consume a fortune. The courts are already behind their dockets and overcrowded 
with business. Such suits, whether commenced to be immediately prosecuted or to 
be stayed by order of tbe court, would clog the dockets and greatly increase the labor 
of the chancellor and all officers of the court. Even under the provisions for granting 
a stay of proceedings, the difficulty is but partially remedied. The costs of commenc- 
ing tbe suit alone nsually amount to from one to three hundred dollars in each suit. 
The moving party is often required to give bonds in a considerable amount. Under 
tbe provision of this section he might repeatedly be compelled to appear before the 
conrts by his counsel in remote districts to attend upon motions made by defendants. 
The defendants are also put to the cost of employing counsel and appearing in court 
Nothing is gained by eitner party by all this expensive proceeding beyond a notice of 
the claims of the owner of the patent and a suspension of the statute of limitations. 



Digitized by 



Google 



BBIEF OF MB. HATCH. 205 

A powerfiil combination conld soon multiply expenses upon a patentee to snch an extent 
that he must surrender in despair. 

We suggest the following amendments as accomplishing all that is necessary in the way 
of protecting alleged infringers from delay and bringing the issues before the court, and at 
the same time as far as possible restricting the expense and labor to which the owner of the 
patent is put in preserving his rights : 

^* Provided, That where a party has commenced, and is prosecuting in good faith, and with 
reasonable diligence, a suit m which the validity or construction of the patent sued upon is 
in issue, he may serve upon any infringers of such patent notices that they are infringing, 
and of the pending of said suit, stating the court in which and parties between which the 
same is pending ; and in any suit upon said patent against any party so served with notice, 
commenced within ninety days after the entry of the decree or judgment of the court of 
original jurisdiction in said first-mentioned suit, determining the issues therein raised affect- 
ing the validity and construction of said patent, such notice, if pleaded in the declaration, 
petition, or bill of complaint therein, shall have the same effect in preserving the right of re- 
covery as such declaration, petition, or bill of complaint would have if filed at the time of 
service of said notice: Promdtd^ however. That if any party so served with notice shall at 
mny time make it appear unto the court in which said first suit is pending that the same is 
not being prosecuted in good faith and with reasonable diligence, such court shall have power, 
by its order, to limit the time thereafter within which said notice shall continue to preserve 
tiie rights of recovery against the party moving for such order. And in any suit against said 
party, commenced afler the expiration of the time so limited by court, said notice shall be of 
no effect for the purposes hereinbefore recited." 

Under this provision, court-costs and counsel-fees in commencing suits to be subsequently 
stayed are saved. The alleged infringers themselves are relieved from considerable expense ; 
ibey suffer nothing from the notice. Patentees will be deterred from serving notices unne- 
cessarily by the fact that they by so doing invite co-operation in defense. The courts will 
be relieved from a large number of unnecessary suits. The alleged infringers will be enabled, 
upon notice, to examine the scope and validity of the patent, and to determine their action 
accordingly, without the expense of appearing or obtaining any orders of court in suits 
against them. They will also, if they prefer, be enabled to avail themselves of their remedy, 
under section 9 or JO, by a suit in equity against any party who serves them with such 
notice. 

Perhaps, instead of this provision, it would be quite as well to so frame the section that it 
shall read as«follows : "That from and after the passage of this act no profits or damages in 
any suit at law or equity for infringement of a patent shall be recovered which shall have 
accmed more than four years next proceeding the service of notice of the alleged infringe- 
ment upon the defendant;" and strike out all that follows the seventh line. This would 
leave persons who served with notice to seek their remedy under the ninth or tenth section, 
if they do not choose to wait the commencement of suit by the patentee. 

Section 2. 

The latter part of this section, from the twenty -seventh to the thirty-ninth line inclusive, is 
desirable as an amendment to the law as it now stands. The first part of this section would 
not, in most instances, vary the operation df the law as contained in the Revised Statutes. 
Wherever an established license-tee seems to afford any measure of the damages actually 
suffered by the plaintiff, the courts would, under the present statute, invariably adopt it as 
the measure of damages. It is only in the absence of such a license-fee, where the plaintiff 
has chosen some other method of obtaining the benefit of his franchise, or where some pecu- 
liar equity arises which cannot be satisfied by a license fee, that the court adopts a different 
measure. In such cases it would be unwise to limit the discretion of the court. Suppose, 
under this section as now proposed, an exclusive license had been granted to certain parties, 
who are the sole manufacturers under the patent, the territory within which they have the 
exclusive license is invaded by infringers ; all their profits, which might otherwise be large, 
are destroyed. The license-fee would be the measure of recovery for the owner of the patent 
under whom they were licensed, but it would leave nothing for the exclusive licensees, who 
have perhaps suffered several times the injury inflicted upon the owner. Under the present 
statute the courts would be authorized to give actual damages or the profits acquired by the 
infringers by reason of the wrongful use of the invention. Under the statute proposed there 
would seem to be no relief for the exclusive licensees. 

There are also instances where the owner of the patent finds it extremely important to 
limit the licenses granted to certain localities, which will not affect the profits of his own 
manufacture. Inmngers coming directly into his market may inflict upon him an injury 
manifold greater than the amount of the license- fee which he has established in reference to 
the remoteness of his licenses. In all such cases latitude is allowed the courts under the law 
as it now stands to look into the actual damages suffered, adopting as their measure either 
the license-fee or such other evidence as may under the circumstances of the case seem to 
afford a more just and accurate means of determining the actual injury. 
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In cases where the license-fee is the proper measure of damages, the proposed amendment 
would not change the operation of the law as it now stands ; in cases where this is not the 
proper measure of damages, it is better that no change should be made. 

The question as to in what way it is for the interest of the patentee to use his franchise, 
whether by license or otherwise, is not a proper one to be determined by either court or 
jury. This property, so long as it exists, should be treated, like other property, as belonging 
to the owner, to be used by him as he may see fit, provided by so doing he inflicts no injury 
upon others. The theory of the patent law is that he has a right for a limited period of time 
to retain for himself the benefit of his invention. The inexpediency and injustice of sub- 
mitting to a court or jury to determine how a person shall use other property than that se- 
cured under letters patent would be at once evident. The public have an interest in having 
all property wisely used. It is for the interest of certain communities that certain crops be 
cultivated to the exclusion of others, and it would be as reasonable to empower courts and 
juries to determine how a land-owner shall cultivate his fields, and what produce he should 
bring into the market, as to submit to the same authority the question as to whether the pat- 
entee should reap the advantage of his franchise by manufacturing and selling the article 
covered by it himself iu person or through his agents or by licensing the public at large to 
manufacture and sell it upon a license-fee. It is as proper for courts and iuries to determine 
whether a man ought to sell his timber and fix a price upon it, when he chooses to preserve 
his forests undisturbed, as for the same tribunal to determine that he should grant licences 
under his patent and fix the price on such licenses, when he chooses to reserve the 'rights to 
himself. It is a fundamental rule of law, not in any way peculiar to this subject-matter^ 
that any person who has been wronged by another is entitled to such compensation as shall 
indemnify him, so far as pecuniary damages can, for the injury inflicted upon him, and that 
no person who has availed himself of the property of another wrongfullv shall be permitted 
to retain any profits made through his own wrong. The peculiarity of the present statute is 
not that it entitles a patentee, in seeking his remedy, to either rely upon indemnity for the 
injury inflicted upon aim, or upon the profits made by reason of the wrongful appropriation 
of his property by a wrong-doer ; it is in the fact that it enables the same court, ana that a 
court peculiar! V adapted to the purpose by its mode of procedure, to apply either remedy, a» 
the equities of the case may demand. In this provision the statute is peculiarly fortunate. 
There is no reason why patentees should be deprived of both these remedies any more than 
why they should be withheld in cases where the rights pertaining to other classes of property 
are involved. There are difficulties iu the application of these rules to all classes of property ; 
none that are peculiar to property existing under the patent law. • 

As the law now stands, the patentee, in an account of profits, is only entitled to such sav- 
ings as are shown to be due to the use of his invention, except, possibly, where the law in 
regard to confusion of property might apply. The only substantial change introduced by 
the portion of the proposed section, from line 16 to 26 inclusive, is that under this section, if 
a defendant could show that by reason of mismanagement or misfortune in any part of the 
business in which he had wrongfully used the invention he had recovered little or no profits, 
this would be so far a bar to recover, although it might be that through the us« of the in- 
vention he had actually saved a Vf ry large amount. For illustration : A railroad company 
might wantonly use an improved brake for years, saving to itself many thousands of dollars ; 
but if by mismanagement in some of its departments the company had squandered the 
profits so saved, and was able to say that, as a wjiole, it had accumulated no profits through 
Its business, the owner of the patent upon this brake could make no recovery. The proper 
rule is the one adopted by the Supreme Court under the present statute, by which the actual 
savings by reason of the use of the invention is the measure of the recovery. We suggest 
that the present law, that is section 4921 of the Revised Statutes, amended by substituting 
for its last clause the portion of this section extending from the 27th to the I^th line inclu- 
sive, would be preferable to the entire section as proposed. 

If the first part of the section proposed is to be retained, the license-fee should be made a 
measure of damages only as against a party who has established such fee. It would be un- 
fair for a territorial assignee of a valuable patent to be precluded from recovering substantial 
damages by reason of the fact that the owner of the same patent for other territory had some 
time granted licenses for a trivial sum. 

The 4th, 5th, 6th, and 7th lines of this section and the 14th and 15th seem somewhat at 
variance. Would it not be better to have the Nth and 15th read : '* But if not, then the 
court or jury shall determine from the evidence in the case what is an adequate remunera- 
tion for the damages sustained by reason of the infringement,*' striking out what precedea 
the middle of the 10th line f 

Section 3. 

This section is needed, and seems to be in all respects free from objection. 
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Section 4. 

Query, whether this amendment has not the effect of lessening the importance that shonld 
be attached to a final decree in the conrt of orif^inal jui isdiction, and of enconra^ng a dila* 
tory preparation for the trial upon the assumption that, if it should (ro*asrAin8t the defendants, 
they will still have an opportunity of looking up and presenting: new defenses. The practice 
in some of the circuit courts has become such already that in many cases the final decree is 
bat the beginning of litigation, to be followed by motions for rehearing and petitions for re- 
view almost indefinitely. It is on many accounts desirable that when a patentee has fought 
through a suit to final judgment, that final judgment should, so far as a judgment of the 
court in which it is entered can, set the question between the parties at rest. The parties 
should be made to feel that in preparing for trial thoy are preparing for a final adjudication 
of the issues between them, and while there may be exceptional instances where justice 
might be furthered by this statute, it is probable tnat the advantages obtained in this way 
would be more than counterbalanced many times over by the embarrassments and hardships 
that would be inflicted upon the patentee. If such a statute is passed, should it not be with 
the provision that the courts should have power, whenever motion is made for the relief there- 
in provided for, to award to the plaintiff m the original cause, costs sufiicient to compensate 
him for the labor and expense occasioned by the same ? 

Section 5. 

This section appears to be an improvement upon the law as it now stands. Should not 
the reissue be confined to that which is suggesteid in the original specification as novel vrith 
the patentee f Models showing entire marines are often filed where the invention relates 
to a subordinate feature. Where the patentee does not suggest that he has originated any- 
thing more than a particular feature of the machine, should he, after evidence that other 
features were old has disappeared, be permitted to reissue and claim all that is shown in the 
model f As the section stands, a patent which suggests no novelty in anything beyond the 
wheel or axle of a carriage, may be reissued ten years after to cover the carriaj^-seat that 
happens to be shown in the model The fact that a feature appears in a model is not even 
presumptive evidence of novelty. 

Section 6. 

This is also an improvement. We suggest that there should be inserted in the twelfth line 
of this section, after the words **and no suit shall be barred or abated by such surrender,'*^ 
the words, ** except as to claims not retained in the reissued patent." The provision at the 
end of this section as it now reads, would seem to exclude subsequent reissues of letters pat-> 
ent that have once been reissued prior to the date of the passage of this act, from the opera<«- 
tion of the act. This probably is not intended, and the language should be so changed as to 
avoid this construction. We suggest that instead of reading " shall apply to letters patent 
reissued prior to the date of the passage of this act,'* it should read, ^'shali apply to reissues 
granted prior to the date of the passage of this act.*' Letters patent reissued prior to the 
date of the passage of this act should, so fi»r as all subsequent reissues are concerned, be un- 
der the operation of the amendments. 

Section 7. 

This is au improvement much called for. It is possible that there should be some provis- 
ion by which either of seveial persons who had by mistake joined in the application as joint 
inventors, might, upon a proper showing to the Commissioner, and upon indemnifying the 
other nominal joint inventors against any costs to which they might be put in the proceed- 
ings, be entitled to have the patent corrected. Otherwise, one obstinate party might exact 
unreasonable terms of those joined with him, or prevent their obtaining the relief to which 
they were in equity entitled. 

Section 8. 

We think there are some objections to this section, and that its purposes are better 
answered by sections 9 and 10. Under section 8, as it now stands, it would be possible for 
powerful combinations, by serving notices of taking testimony in remote portions of the 
country, and perhaps contemporaneously, to inflict enormous expense and hardship upon 
patentees, and virtually to prevent their attending upon the taking of all the evidence that 
was to be used against them. The statute would often be abused, and made the instrument 
for crushing out patentees whose resources would soon be exhausted. If this section is to 
pass, it should be with such limitations as will enable the courts, by their order, to indemnify 
the patentee or owner of the patent for all reasonable costs and expenses, as well as for bis- 
time. 
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It would seem, however, that sections 9 and 10 answer all the reasonable uses for which 
section 8 is intended, while not exposing the patentee to the expense ot attending npon tes- 
timony that is not to be used in a case actaailj pending and to be prosecated to determi- 
sation. 

Sections 9 and 10. 

These are both much-needed amendments; and appear to be properly drawn. 

Sections 12 

ttnd following, appear to be substantially correct 



JOHN E. HATCH. 
BOBT. H. PARKINSON. 



Section 11. 



This section could not be justified upon the score of increasing the revenue of the Patent 
Office, for this avowedly is not the object of our patent-system, as it is of some European 
systems. It would probably hardly be withiu the scope of the authority conferred upon Con- 
gress by the clause of the Constitution relating to this subject, to impose an additional tax- 
ation upon inventors simply for the purpose of increasing the national revenues. This 
clause would be justified, if at all, upon the theory that it would serve to eliminate the 
worthless patents after a limited period. The practical difficulty is, that it is oflener the 
most valuable inventions than the most frivolous that only begin to pay for themselves after 
a period of years, during which they have been the source of both labor and expense. The 
statute would operate quite as strongly and probably more strongly against the most meri- 
torious inventions. The more novel an invention is, the wider departure it makes from estab- 
lished usages, the more opposition it encounters in the market. The history of the most 
valuable patents would show that few of them have remunerated the patentee for actual cash 
expenses during the first five years, while many have fallen far short of such remuneration 
during the first ten vears. Fifty or one hundred dollars is, to many inventors, who are 
struggling against the difficulties of introducing a new manufactura, aud exhausting all 
their resources in the effort, a very considerable sura, sufficient in many cases, when added 
to the difficulties they are encountering, to complete their discourasrement. The more frivo- 
lous patents often bring a speedy remuneration, and are quite as likely, if not more likely, 
to be continued under the provisions of this act than those of greater originality and scope. 
If a patent is worthless it does no harm to have it still nominfltlly in force. It is sometimes 
said that it serves to deter hubsequent invention. If it covers nothing that is really essen- 
tial and valuable in subsequent inventions it cannot do this ; if it simply shows some featare 
which is inoper%tive and invalid in the mechanism which it covers, tne patent would itself 
be invalid, so far as this feature is concerned, and could not be the means of preventing its 
use in combinations where it is operative. If it covers some improvement which is found 
to be esnential in subsequent inventions, it is but fair that so far as this improvement has 
contributed to the public by the original inventor, he should have the right of property in 
it during the term for which patents are usually granted. Mor^ver, if at the end of four 
years, the only purpose which a patent serves is to restrain subsequent invention, the fee is 
quite as likely to be paid for the purpose of continuing the patent in use and obtaining roy- 
alties from the owners of subsequent patents involving this invention as it is for any other 
purpose ; in any case the statute would not seem to discriminate between frivolous and 
meritorious inventions, to the advantage of the latter. 

ROBT. H. PARKINSON. 

We agree as to the suggestions above made, except as to the eleventh section. If, at the 
end of four years, a patent has not shown sufficient utility to justify an expenditure of fifty 
dollars to keep it alive, should it not expire, so as to leave the field open for subsequent in- 
ventors of really valuable improvements ? 

JOHN E. HATCH. 
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STATEMENT OF THE ASSISTANT COMMISSIONER OF 

PATENTS. 

Department of the Interior, 

Washington^ D C, December 10, 1877. 

Sir : Id compliance with the request of the ABRiBtant Gommissioner 

of Patents, I have the honor to transmit herewith, for the consideration 

of yonr committee, a communication embodyin;; his views on section 

24, Senate bill No. 300, for amending the statutes in relation to patents. 

Very respectfully, 

A. BELL. 

Acting Secretary. 
Hon. Newton Booth, 

Chairman Committee on Patents^ U. S» 8. 



Patent Office, Waahingtony December 7, 1877. 

Sir: I desire to submit, as briefly as possible, some remarks on the 
last proviso in section 24 of Senate bill No. 300 for amending the stat* 
utes in relation to patents. 

The proviso referred to reads as follows : 

**And provided further^ That in the case of reissaes no interference shall be declared with 
any patent of Uter date than that soug^ht to be reissued, except when the ori finical applica- 
tion tor sncb sabseqaent patent is shown by the office records to have been of prior date to 
the application of the patent soufirht to be rei^sned, nor with anj application for a patent 
filed subsequent to the date of the patent sought to be reissued ; but, if desired by such 
subsequent applicant or patentee, on an application for reissue, an interference maj be had 
with the reissued patent, after the same shall have been issued.*' 

An interference is a proceeding to determine which of two or more 
parties is the first and original inventor. 

The scope of a reissue and the power of the Gommissioner in granting 
the same is thus set forth by the United States Supreme Court : 

Power is nnquestionablj conferred upon the Commissioner to allow the specification to 
be amended, if the patent is inoperative or invalid, and in that event to issue a new patent 
in proper form, and ne may doubtless, under that authority, allow the patentee to redescribe 
his invention, and to include in the description and claims of the patent not only what was 
well described before, but whatever else was suj^gested or substantially indicated in the 
specification, drawinfr, or Patent Office model which properly belonged to the invention as 
actually made or perfected. Seymour v. Osbom, 1 1 Wall., 514. 

The act relating to patents of February 21, 1793 (sec. 9), first author- 
ized the proceeding known as an interferepce. It provided that in case 
of interfering applications the same should be submitted to the arbitra- 
tion of three persons, one of whom to be cbosen by each of the appli- 
cants an<l the third person to be appointed by the Secretary of State ; 
the decision or award of s<ich arbitrators in writing was final as far as 
respected the granting of the patent. 

The reissue of a patent was first provided for by section 3 of the act 
of July 3, 1832 (4 Stat, at Large, 559). The ground for such reissue as 
there expressed was, that the original patent was invalid or inoperative, 
by reason that any of the terms or conditions prescribed in tbe third 
section of the act of February 21, 1793, had not by inadvertence, acci- 
dent, or mistake, and without any trandulent or deceptive intention, 
S. Mis. 50 14 ^ J 
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been complied with on the part of the said inventor; and the Secretary 
of State was therein authorized, upon the surremler to him of such de- 
fective patent, <^to cause a new patent to be granted to the said inven- 
tor for the same invention for the residue of the period then unexpired, 
for which the original patent was granted, upon hU compliance with the 
terms and conditions presorihed in the said third section of the said actJ* 

The conditions of the thini section of the act of 1793 were that the 
applicant should swear or affirm that he was the true inventor or dis- 
coverer of that for which he solicited a patent ; that he should deliver a 
written description of his invention in full, clear, and concise terms; 
explain the principle thereof, distinguish the invention from others 
known before, furnish drawings, &c. 

Just prior to the passage of the act of 18<52 the United States Supreme 
Court (Chief-Justice Marshall delivering the opinion) had, in the ab- 
sence of any statutory regulation, upheld the Secretary of State in re- 
issuing patents to correct inadvertent omissions or other accidents ia 
the description of the original patent. (Grant vs. Raymond, 6 Peters, 
218.) 

Section 8 of the act of July 4, 183(> (5 Stat, at L., 117), gave to the 
Commissioner of Patents the power to determine *' the question of pri- 
ority of right or invention " between ))ending applications and between 
the latter and any unexpired patent; and section 13 of the same act the 
power to reissue patents. 

Section 8 of the act of March 3, 1837 (5 S. L., 191), provided that 
** whenever a patent shall be returned for correction and reissue, the 
specification of claim annexed to every such patent shall be subject to 
revision an<l re>trictiou in the same manner as are original applications 
for patents," and further required that the Commissioner should not 
grant the reissue until the applicant shall have ^^ altered his specifica- 
tion of claim in accordance with the decision of the Commissioner ; and 
in all such cases the applic^int, if dissatisfied with such decision, shall 
have the same remedy and be entitled to the benefit of the same privi- 
leges and proceedings as are provided by law in the case of original ap- 
plications for patents." 

The laws relating to interferences and reissues remained as thun pre- 
scribed by the acts of 1836 and 1837 until the passage of the act of July 
8, 1870. (16 S. L., 198.) Section 42 of this act, which is precisely the 
same in terms as section 4904 Rev. Stat., provides: 

Whenever an application is made for a patent which, in the opinion of the Commissioner, 
would interfere with any pending application, or with any unexpired patent, he shall give 
notice thereof to the applicants, or applicant and patentee, as the case may be, and shall 
direct the primary examiner to proceed to determine the question of priority of invention. 
And the Commissioner may issue a patent tu the party who is adjudp^ the prior inventor, 
unless the adverse party appeals from the decision of the primary examiner, or of the board 
of examiuers-in-chief, as the case may be, within such time, not less than twenty days, as 
the Commissioner shall prescribe. 

Section 53 of this act (sec. 4916 R. S.), relating to reissues, continues 
the restriction placed upon their grant by section 8 of the act of 1837, 
above cited, viz: ^^The specification and claim in every such case shall 
be subject to revision and restriction in the same manner as original 
applications are." 

From the time of the passage of the act of 1837 until nearly the pres- 
ent date the Patent Office and the courts, so far as the matter caiM be- 
fore them, held that these provisions requiriiig reissue applications to Jw 
reviseil and restricted in the same msuner as original applieaitious ai«, 
authorized the OommissioDer of Parents to declare interferences wUh 
reissue applications and original applications and unexpired patents %o 
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deteriniDe the question of priority whenever the reissae applicant 
claimed that to which another applicant or patentee asserted title. De- 
cember 20, 1859, in the sewing-machine case of Wilson (assignee of 
Aikeus & Felthoasen) vs. Singer, the circuit court of this District, on 
appeal from the Oommissioner, held, in affirmance of the Commissioner 
on that point, that undt*r the 8th section of the act of 1837, on a reissae 
'^ the question of joint invention is open, as is also priority of invention, 
laches, or any other le^al cause, which on an original would lead the 
Commissioner to refuse a patent. • • • It is not only competent 
for, but the duty of the Commissioner, to declare an interference if there 
is an existing claimant asserting right as original first inventor, and so 
the office has properly decided in this very case. • • * The duty 
of the Commissioner to the public calls him to decide these questions 
i^hen they arise and appear in the evidence before him, before he issues 
the I atent applied for. Mr. Wilson, the applicant for the reissue, must 
meet the questions not only of priority, as to Singer, but the right to a 
joint patent of Aikens & Felthousen, his tissignors in the original pat- 
ent granted to them August 5, 1851." (3 Book of Appeals, Patent Office^ 
334.) 

The same reissue application of Atkins & Felthousen was made sub- 
sequently the subject of a second interference with another party, and 
in sustaining the right of the Commissioner to declare such second inter- 
ference, Mr. Justice Nelson, in the case of Potter vs, Dixon, 2 Fisher, 381^ 
remarked that section 8 of the act of March 3, 1837, conferred on the 
Commissioner the same power on a reissue, over the q estion of grant- 
ing it, which he possessed in the case of an original application for a 
patent. 

The rightfnlness of declaring interferences with reissue applications 
was reaffirmed by the circuit court of this District, in the cases of Hicks 
vs. Shaver, 3 Book of Appeals, Pat. Off., 439, and Snowden vs. Pearce, 
lb., 468. 

In Jnne, 1868, however, a decision was rendered by his honor Judge 
Fisher, of the supreme court of this District, in the matter of the appeal 
of Merrill and Carlton, assignees for reissue of patent issued to C. Reich- 
man in 1858 for improvement in lamp-burners, in which it was held that 
the Commissioner's power over a reissue application was a limited one, 
to ^ revise and restrict " the same as original applications were restricted 
as to form, and to confine the same to the invention set forth in the 
original patent, and that icas all. '^ He has no right," the court observed, 
^*to review and revise prior decisions of the office made upon the original 
mjfplicatiou, bat only to restrict the specification proposed for reissue, so 
as to limit it to the original invention." The court., therefore, ordered 
the interference in that case to be dissolved. The effect of this decision 
would have been, if observed, to have prevented not only the declara- 
tion of an interference with a reissue application, but all inquiry on 
the part ot' the office as to the novelty of the invention at the date of 
the original patent. This narrow construction of the law as to the 
power of the Commissioner over reissues had never before been ad- 
vof)ated, and was oot followed by the Bame coart, as tlie veoords of this 
office show. 

Bat in two receirt cases the supreme court of this District orally 
held tliat the Commissioner of Patents had no authority of law to de- 
clare interferences with reissue applications. Mayall exparte^ June, 
1875: Mayall and Williams ex pa>rte^ May 21, 1877. The decree in the 
case last named was amended June 19, 1877, to read that the reissue 
application should not be withheld ^^ by reason of interference with any 
junior application." 
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Tbe practice of this office was modifle<l in accordance with these de- 
crees. 

The views of the Actiug Commissiouer of Patents on this subject were 
set forth as follows in the case of Carroll vs. Morse, 9 Off. Gaz., 453 : 

In the case of Grant v$. Raymond (0 Petera, p. 218), which was decided before the 
statute relating to reissues was incorporated in tlie law, it waa held, that ** the new patent 
and the proce^inffs on which it issues have relation to the original transaction. The time 
of the privilege still runs from the date of the original patent. The application may be con- 
sidered as appended to the original application.'* 

So in Shaw vs. Cooper (7 Peters, p. 314), ** the new patent has relation to the original 
transaction, and the application mav be considered as appended to the original application.'* 
If the Application may be considerea as appended to the original application, I see no reason 
why it should not be revised and restricted precisely as tbe original application was, not 
only for tbe purpose of considering whether or not the claim and the aescription are the 
same as those set forth in the original application, but whether or not the thing claimed was 
new and original with the applicant. The purpose of the reissue is not to enable the appli- 
cant to set up any claims which he may choose, regardless. of the state of the art, but for 
tbe pnrpuse of enabling him to give a more perfect description of his invention. (O'Rielly 
v$. Morse, 15 How., p. 112.) 

The terms of the act relating to reissues appear to me to clearly point out the duty of the 
Commissioner in respect to this matter. He is directed to subject the specifications and 
claims in every case of reissues to revision and restriction in the same manner as onginal 
applications are. 

Now, the duty of the Commissioner in respect to the examination of original applica- 
tions is not simply to see that no matter is introduced by way of amendment subsequent to 
tbe filing, whicn was not shown at the time of filing the application, for this would be a 
small matter^ and of very infrequent o<xurrence ; but he must distinguish between what is 
old and what is new in the application, judging it by comparison with the state of the art 
existing at that time. It must folL w, therefore, that the revision and restriction of reissue 
applications, in order to be the same^ as in case of original applications, must cover the same 
ground. Any other view of the matter appears to me a departure from the plain sense of 
the words — a departure not required by the spirit of the law, or to harmonise any conflict- 
ing sections, and with no other result than a wholly mischievous one. 

When an app ication, then, is made for the reissue of a patent, the duty of the examiner 
is first to determine what the invention of applicant is. Whatever existed prior to his in- 
vention, in any patent or printed publication, is not his invention : and both he and the 
ofiice are required to make a distinction between what is new, and of which a monopoly may 
be panted him, and what is old and must be denied him. In addition to this, the office must 
decide whether this new invention, which so far as appears from an examination into tbe 
state of the art may be conceded to him, was in any way shown in his original application. 
An examination into the state of the art is the very basis on which must be determined what 
his invention is, and without which nobody can know, not even the applicant himself. 
What a man invents is not necessarily his invention in a patentable sense. It may be the in- 
vention of a former g^eneration, and anv examination of an application for reissne which 
would leave out of sight the state of the art would not half fulfill the plain requirement of 
the law. This was the view of Judge Dunlop, in Wilson vs. Singer (MS. Appeal Casee, 
D. C, 60). 

And as follows by tbe Commissioner and Acting Commissioner iu the 
case of Sargent and Burge, 10 O. G., 285 : 

In the case of Brooks vs. Fiske (15 How., 212), the court, in passing upon a reissued 
patent in controversy, said : 

" It is deemed proper to remark that the fact of procuring a patent for a new and osefdl 
machine in 1845, under the assumption of a reissue, which was not useful as patented in 
182H, for want of feed and pressure rollers, now used, as alleged in defense, would present a 
question of fraud, committed on the public by the patentee, by giving his reissued patent of 
1845 date as an original discovery made in 1828, and thereby overreaching similar inven- 
tions made between 1828 and 1845.'* 

In Burr vs. Duryee (I Wall., 531), the court, after stating clearly and explicitly the fact 
that the invention embraced by the original patent in controversy was entirely new at the 
time of the filing of the onginal application, proceeded to say, however, that the purpose of 
the patentee was clearly transparent, by tbe means of elastic and equivocal claims and de- 
scription, to cover up inventions subsequently made. 

Tbe court not only condemned this practice, but indicated the duty of the Patent Office 
in the premises in the following language : 
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'*Tbe Patent Bureau in this country is composed of men of scientific attainments, who 
examine the merits of every claimant of a patent, and decide whether, in their opinion, it 
attempts to claim a monopoly of thinjj^s before known or invented. They are not expected, 
as formerly, to f^rant a patent, withont inquiring^, to every applicant who is ready to pay the 
fees. Such a course of conduct would be highly injurious to the public, by furnishing 
means to impose on the public by false pretenses, and with threats of expensive and ruinous 
litifi^tion. 

**The surrender of valid patents, and the grantine of reissued pateuts thereon, with ex- 
panded or equivocal claims, where the original was clearly neither ' inoperative nor invalid,' 
and whose specifications is neither 'defective nor insufiicient,' is a great abuse of the priv- 
ilege grantea by the statute, and productive of great injury to the public. This privilege 
was not given to the patentee or his assignees, in order that the patent may be rendered 
more elastic or expensive, and therefore more * available * for the suppression of all other in- 
ventions." 

Again the same court, in Carlton vs. Bokee ( 17 Wall., 471), remarked : 

** We think it proper to reiterate our disapprobation of these iogeniouM attempts to ex- 
pand a simple invention of a distinct device into an all-embracing claim, calculated by its 
wide generalizations and ambiguous language to discourage further invention in the same 

department of industiy and to cover antecedent inventions." 

• ••••• 

It being the duty of the office, then, to restrict reissue applications, in view of the state of 
the art, in the same manner as original applications are restricted, it remain.i only to inquire 
whether an interft>rence is a necessary part of such restriction. The only evidence, in man^ 
cases, which the office has of the state of the art, as opposed to a particular patent or appli- 
cation, is the fact that the same invention is claimed by a different party. 

Whenever a claim is made, of which the office has jurisdiction, it becomes its first duty 
under the law to ascertain wiiether the claimant is the first and original inventor. In the 
case of a patent opposed by an application, it is necessary to settle this question, in order 
to ascertain whether a patent shall also he granted to the applicant ; and jurisdiction is given 
to the office over the patent, not for the purpose of correcting, restricting, or invalidating it, 
but for the purpose ot ascertaining the rights of the opposing parties to the subject- matter 
thereof. So, in exercising the jurisdiction the law gives over a reissue application, no at- 
tempt is made, or lawfully can be made, by the office to invalidate the original patent. The 
surrender of that is not effected until a new one issues in its place. But the applicant for 
reissue having come within its jurisdiction, and the question being whether to him or to an- 
other party belongs the title of first and original inventor of the precise matter on which the 
government is asked to extend further and fuller protection, the office cannot avoid the de- 
termination of that question without violating the first and paramount duty required of it by 
the law. That question cannot be settled without an interference, or some other similar 
proceeding, by which the rights of the respective parties to this species of property can be 
judicially investigated and determined. 

Whether a patent is valid or not is a question for the courts; but whether the patentee is 
the first inventor is a question for the office whenever the protection of the office to a partic- 
ular invention is asked by one who opposes the claims of the patentee to that title. 

It is said that reissne applicauts, under the practice of declaring in- 
terf'ereuces therewith, are subject to the embarrassraeut of liavia^ their 
patents frequently held up in the Patent Office, while the life of the same 
is running out, to determine the question of priority between such re- 
issne applicant and another subsequent patentee or applicant wlio may 
have intentionally incorporated nit<> his patent or appliciUion matter 
fonnd bat not claimed in the original patent of the reissue applicant. 
In such cases, too, it is urged, the right of the reissue applicant to sue 
in the courts is so greatly delayed, that often, by the time the applicant 
has succeeded in correcting his original patent, no sufficient time remains 
to bring suit before the patent expires. 

Without now contending that, without any excep ion, reissue appli- 
cations should be put in interference whenever, upon coming into the 
office, they are confronted by patentees who have already claimed and 
applicants who are claiming the same invention, now for the tirst time 
perhaps claimed by the reissue applicant, it may be well to state that 
between six and seven hundred patents are now yearly reissued, and it 
is submitted that the power of the Commissioner to revise and restrict 
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reissue applications should not be curtailed or hampered to the detri- 
ment of other patentees and applicants and to that of the general public. 
I am, very respectfully, your obedient servant, 

W. H. DOOLITTLB, 
Assistant Commissioner of Patents, 
Hon. Newton Booth, 

Chairman Senate Committee on Patents. 

Amendments proposed and transmitted by the honorable Commissioner 
OF Patents to "A bill to amend the statutes in relation to patents, 
and for other purposes." (Senate 300.) 

Page 4, section 5, line 10, strike out all after the word ''invention" to 
amd including the word " entitled," in line 14. 

Page 5, section 5, line 30, after the word " act" insert ^^but no new mat- 
ter shall be introduced into the specification not shown^ contained, or substan- 
tially indicated in the specification or drawings of the original application or 
its amendments.^ 

Line 25, after *' restriction" insert "and rejection." 

Line 37, strike out from *' shown" to end of section, and insert " con- 
tained or substantially indicated in the specification or drawings of the 
original application or its amend luents, and to which he would have been 
entitled." 

Section 5 will then read as follows : 

Sec. 5. Section forty-nine hundred and sixteen of the Revised Statutes 
is hereby amended so as to read as follows: Whenever any patent is 
inoperative or invalid, by reason of a defective or insufficient specifica- 
tion, or by reason of the patentee claiming as his own invention or dis- 
covery more or less than he had a right to claim as new, if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudu- 
lent or deceptive intention, the Commissioner shall, on the surrender of 
such patent and the payment of the duty required by law, cause a new 
patent for the same invention, and in accordance with the corrected 
specification, to be issued to tlte patentee, or in the case of his death or 
of an assignment of the whole or any undivide<f part of the original 
patent, then to his executors, administrators, or assigns, for the unex- 
pired part of the term of the original patent. Such surrender shall take 
effect upon the issue of the amended patent. The Commissioner may, 
in his discretion, cause several patents to be isMue<l for distinct and 
separate parts of the things so shown or described upon demand of the 
applicant, and npon payment of the required fee for a reissue for each of 
such reissued letters patent. The specifications and claim iu every such 
case sUhM be subject to revision, restriction, and rejection in the same 
manner as original applications are. Every patent so reissued, together 
with the corrected specification, shall have the same effect and operation 
in law, on the trial of all actions for causes thereafter arising, as if the 
same had been originally filed in such corrected form, except as otherwise 
provided in this act; but no new matter shall be introduced into the speci- 
fication not shown, contained, or substantially indicated in the specifica- 
tion or drawings of the original application or its amendments. In any 
suit at law or in equity upon a patent hereafter reissued, the defendant, 
having given notice or pleaded the-same in the manner set forth in the 
forty nine hundred and twentieth section of the Revised Statutes, may 
prove in defense to the whole patent, or any of the claims thereof, that 
the new patent, or any c^aim thereof, is not for the same invention 
shown^ contained, or substantially indicated in the specification or draw- 
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iDgs of the ori|2nna1 application or its amendmeots, and to which he 
would have been entitled. 

Page 16, section 16, line 7, after the word " price^ insert ^^for iincer* 
tified manuscript copies^ the reasonable cost of making the samsP 

Page 1 7, strike out all of section 20. 

Page 18, strike out all of section 22 and insert, ^'Any pev^on who has an 
interest in an invention or discovery^ whether as inventor^ discoverer^ or as 
signeCj for which a patent was ordered to isstte upon the payment of the final 
fee, but who fails to make payment thereof within six months from the 
time at which it was passed and allowed and notice thereof was sent to the ap- 
plicant or his agent, shall have a right to make an application for a patent 
for such invention or discovery the same as in the case of an original applica- 
tion. But such second application, in order to be a continuation of the orig- 
inal application, must be made within two years after the allowance thereof 
But no person shall beheld responsible in damages for the manufacture or 
use of any article or thing for which a patent was ordered to issue under 
such renewed application prior to the issue of the patent. And upon the 
hearing of renewed applications preferred under this section, abandonment 
shall be considered as a question of factP 

Page 19, section 24, line 7, strike out the words ^'as the case may be." 
Also, line 12, strike out all after the word '^ chief" to and including the 
word " be." 

Also, line 27, strike out the words '^ application of the." 

Revised Statutes, section 483, is amended to read as follows : 

The Commissioner of Patents shall cause to be classified and arranged 
in suitable cases, in the rooms and galleries provided for that purpose, 
models, specimens of composition, fabrics, manufactures, works of art, 
and designs which have been or shall be deposited in the Patent Office; 
and the rooms and galleries shall be kept open during suitable hours 
for public inspection. 

The Commissioner may also receive such working models of patented 
machines or specimens of patented articles of suitable size as parties 
interested therein may desire to furnish and as will illustrate the prog- 
ress of the arts. Such models and specimen^ shall remain in the cus- 
tody of the Commissioner. 

Revised Statutes, section 4891, is amended to read as follows : 

In any case which admits of representation by model, if the drawings 
filed be deemed insufficient, or there be doubt whether the machine or 
device forming the subject of the application will operate in the manner 
set forth in the specification, or if in an interference or on appeal a model 
be deemed desirable for more ready illustration, the applicant, if required 
by the Commissioner, shall furnish a working model of convenient size 
to exhibit advantageously the several parts of the invention or discovery. 
Such models may, in the discretion of the Commissioner, be retained 
in the office or returned to the applicant. All such models, together 
with exhibits in interference cases, not deemed suitable to be retained 
in the office, and not removed after due notice, may be sold by the Com- 
missioner, and the proceeds paid into the Treasury, as other patent 
moneys are directed to be paid. 
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STATEMENT OF THE COMMISSIONER OF PATENTS. 

Department of the Interior, 

Office of the Secretary, 

December 11, 1877. 
Sir: I have the boDor to transmit herewith a commaDicatiou froiD 
the GommissioDer of Patents, relating to amendments of the patent 
law. 

Very respectfully, 

C. SCHURZ, 

Secretary. 

Hon. Newton Booth, 

Chairman Senate Committee on Patents. 



Department of the Interior, 
United States Patent office, 
Washington^ D. 0., December 11, 1877. 

Sir: I beg leave to submit, through yon, to the Senate Committee od 
Patents, some suggestions touching the proposed amendments to the 
law relating to patents, now under consideration by the honorable com- 
mittee, together with some further amendments in relation thereto. 

Sections 1, 2, 3, 4, 6, 8, 9, 10, 13, 14, and 24 of the bill (Senate bill 
300) relate to matters pertaining more to the courts, and not directly to 
the organization of the office or the conduct of business tht^rein, and 
I have left the discussion of these sections to the learned counsel who 
have heretofore presented this matter to the committee. I desire, how* 
ever, simply to add that the sections specified have my hearty ap- 
proval. 

Of the other sections, a part were suggested by myself, and the rest 
were given definite form after 1 had been consulted in regard to them. 
With some less important exceptions, particularly specified in a paper 
accompanying this, entitled ^^Amendments proposed by the Commis- 
sioner of Patents to Senate bill 300," it seems highly important to me 
that the amendments offered in the bill should be incorporated in the 
law. 

I suggest, in amendment to section 5 of the bill referred to, that all 
reference to the model in reissue applications be erase<l from the section. 
Under the present law, following the decisions of the courts, it has been 
the practice of the office to permit parties to amend their specifications 
and drawings in reissue patents by the model, and this although the 
model forms no part of the patent itself. This proceeding is objection- 
able, first, because it introduces into the patent matternot necessarily 
covered by the original oath, not describe<l nor illustrated in the draw- 
ing, and not attested in any way by the applicant's original signature 
or that of his witnesses. It affords opportunity, therefore, for the in- 
troduction of matt-er of which the public could have no previous notice 
except by inspection of the model deposited in the Patent Office. The 
part shown in the model, not described or illustrated in the specifica* 
tion and drawing of the original application, would not appear in any 
copies which might be ordered of those original papers. Further, the 
amendment of the specification on reissue by the model gives oppor- 
tunity for and suspicion of fraud in many cases. These models occupy 
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large space, and it is not practicable to keep them in sach close and 
faitbful custody as not to give sometimes the opportanity to change a 
model by adding or subtracting some part so as to materially change 
the invention, a very slight change in some instances amounting to a 
very substantial difference. At the present time, it should also be 
stated* nearly half of the models in patented cases have been consumed, 
and to that extent patentees have l>een deprived of the opportunity to 
amend by models under the law as it now stands, so that the proposed 
amendment would simply place all patents now existing on the same 
basis. I think the amendment, whether considered in relation to pat- 
ents already granted or hereafter to be granted, imposes no serious 
hardship, and is necessary for the protection of the public. The section, 
as amended, also omits the provision of the present law, authorizing the 
(Jommissioner in reissue cases, where there is neither model nor draw- 
ing, to sdlow an amendment of a specification upon proof, outside of the 
record, that the matter sought to be introduced by the amendment was * 
a part of the original invention. The only evidence which can be pro- 
duced in such cases consists of voluntary and ex parte affidavits. The 
opportunity for fraud is so great and the temptation in some cases so 
strong, that it seems wise to omit the provision. If any case of hard- 
ship should arise under the law amended as propose<l, it would be due 
to the patentee's own inadvertence in not originally describing his inven- 
tion, and the probable damage to individuals in particular cases would be 
less than that likely to be inflicted on the public by a reissue of patents 
improperly enlarged. 

The seventh section explains itself. Such cases have arisen from 
manifestly honest mistake, and the department has held that there was 
no authority under the law to justify the Secretary of the Interior in af- 
fixing his signature to a certificate of correction. The issue of a new 
patent seems unwise, and would not avail in case the invention had 
been in use more than two years before the mistake was discovered. 

The eleventh section provides for, the payment of certain fees'during 
the life-time of the patent, at fixed perimls, in default of which payment 
the patent shall expire. The object of this section is to abridge the life 
of patents which may be useless for the legitimate purposes for which 
patents are granted. It is to be presumed that any patents coveringan 
invention brought into use, or which the patentee is endeavoring to 
bring into use, will be worth the payment of the small fee specified in 
the section, and patents not having such value may as well be allowed 
to expire. Included among such patents are those granted for inven- 
tions which contain some elements of useful machines, but which are 
not, in themselves, organized so as to be of commercial value, and are 
never made or used. Such patents sometimes lie dormant, and are re- 
vived and reissued after improvements have been made which render 
the machine of value. There have been many instances of hardship in 
this respect; and many of these old patents, nntliought of, unappre- 
ciated, and worthless in themselves, have been reissued to cover inven- 
tions subsequently made and of great value, but which contain some 
elements shown in these prior but, in themselves, useless pate:its. 

The amendment in section 15 makes provision for the filing of a bond 
by the assistant commissioner. It seems proper: but as the assistant 
commissioner is liable to be in charge of the office for only short periods, 
I have suggested that the amount of bond for that office be fixed at 
$5,000. 

Section 16 is intended to give the Commissioner enlarged discretion in 
the sale of printed copies, specifications, and drawings. The law now 
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fixes the price of copies of specifications and drawings of patents at ten 
cents per copy as the minimum. This is a fair price for single copies, 
covering the expense of the copy and the attendance necessary for the 
prompt delivery of single copies. Applications are fireqaently made, 
however, for large numbers of copies, including a whole class. »In such 
case the price is deemed to be exorbitant, and, in fact, is greatly in ex- 
cess of the cost of the material added to the expense attending the se- 
lection and delivery of the same. 

Section 17 simply adds models to the list of those matters in the cus- 
tody of the office, certified copies of which may be furnished by the 
office and used as evidence, and provides that copies may be certified 
to by the assistant commissioner. The amendment appears to me just 
and convenient for the public and office. 

The change contemplated in section 18 is simply for convenience in 
the transaction of business in the office. Under the law as it now 
stands the final fee must be ]>aid within six months after the allowance 
of the application, but the issue of patents is made upon a certain day 
of each week. The proper conduct of the business requires that the issoe 
should be closed upon a certain day. In case the iinal fee is paid on 
the last day of the six months, occurring before the date of issue, it is 
impossible to give the patent the date of issue next preceding the date 
of payment of the fee, and the ))atent must be issued upon the regular 
day of the week following. In order to come within the terms of the 
law, which requires the issue of the patent within six mouths after the 
allowance, the office has been comi>elted to resort to the fiction of isso- 
ing a new letter of allowance of a later date than that originally issued. 
Further than this, the patent takes date and begins its term of seventeen 
years prescribed by law on the day on which it is signed. The present 
arrangement requires that these patents shall be signed in blank, and 
that afterward the (specifications shall be printed, the drawing photo- 
lithographed, the patent made up, and the seal affixed thereto, the whole 
business for each week's issue requiring about two weeks after the date 
of signing, and after the commencement of a life-time of the patent. ' 
The present section will permit the Commissioner to have the papers all 
prepared and ready for delivery on the day when the term of the patent 
begins. It seems also necessary in connection with this that the proviso 
should be added, that after the allowance of a claim, and the payment 
of the fee, which completes all the duties required by law of the appli- 
cant, the patent should not be withheld by reason of any interference 
with an application filed after the payment and allowance as aforesaid. 

Section 19 is intended to remove the restriction placed upon patents 
in this country by reason of the prior issue of foreign patents for the 
same invention in foreign countries. Dnder the existing law the life- 
time of an American patent is abridged if the inventor has taken oat a 
foreign patent prior to the issue of the American patent, when the 
foreign patent expires before the termination of the seventeen years 
which, otherwise, the American patent would run. The simple effect of 
the present law is to tend to discourage American inventors from taking 
out foreign patents. I know of no advantage whatever arising from 
this provision of the law. In the case of American inventions which 
the parties desire to patent abroad there arises this dilemma: if the in- 
ventor takes out a foreign patent first, he is liable to have his American 
term abridged thereby. If he apply first for an American patent, and 
that be issued, and he desires also to make application for an English 
patent, he is compelled to exercise extraordinary diligence in order to 
anticipate the arrival in England of the printed publication of his 
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AmerioaB patent, which would defeat his English patent. In order to 
prevent (what might be, perhaps, considered some disadvantage) the 
enjoyment of an invention abroad by a foreign patentee dnring any 
considerable part of the lifetime of his foreign patent, and the sabse- 
qnent taking out of the patent for the same invention in this country, 
a provision has been adde<l to the section requiring such foreign paten- 
tees to make application in this country within two years after the date 
of their foreign patent. 

The twentieth section of the bill under consideration, in connection 
with the twenty-second section of the same, contemplated simply put- 
ting applications allowed and forfeited by reason of the non-payment of 
the final fee upon the same standing as applications abandoned by non- ^ 
action for more than two years. Uu<ler the existing law and practice, 
an application abandoned after rejection and inaction over two years 
does not debar the same applicant from commencing de novo ; but if the 
same application had been allowed and not renewed within two years, 
he could not make a new application, but is forever barred from receiv- 
ing the pati'Ut for that invention, notwithstanding that the invention 
may not have gone into public use or been known except to toe appli- 
cant and to the ofUce. No reason appears for this discrimination, and 
I propose to remedy it without any other change in the statute than 
simply by inserting in section 4897 the words, ^' in order to be the con- 
tinuation of the original application." Tiiis renders unnecessary the 
amendment of section 4^94, and the repeal of section 4897, some of the 
provisions of which should stand. 

Section 21 is a modification of the act of 1870, so as to restore the 
law in this respect to the form in which it existed prior to the aot of 
1870. It permits the owner or owners of the entire interest in a patent 
to make application for a reissue, and sign and swear to the corrected 
specification. I know of no reason why this should not be done. The 
amendments introduced must be substantially covered by the original 
oath of the inventor, or they could not be properly introduced on re- 
issue, and there is no good ground lor referring to him when the inven- 
tion has gone wholly out of his hands. The law, as it now exists, gives 
an inventor control over a patent after he has sold the entire interest 
therein, and compels the purchaser to resort to him for aid in amending 
the patent in which he has no more right of property than any other 
party whatever. 

The twenty-fourth section of the bill referred to provides that the ap- 
plication of the successful party to an interference shall not be put into 
a second interference with any application filed subsequent to the clos- 
ing of the testimony taken on his behalf in the pending interference. 
Cases have arisen in which parties defeated in one interference have 
appeared in the office as assignees of some other inventor before the issue 
of a patent to the successful party, and put liiin to the expense and de- 
lay of a second interference. It is frequently alleged in such cases that 
the second interference is merely for the purpose of delay, and it is a 
matter of complaint that in such cases the defeated parties have the 
benefit in the second interference of knowledge of their opponent's case 
obtained in the first interference. The section excludes from interfer- 
ence with the application only such parties as file their applications 
after the closing of the testimony of the successful party. An inter- 
ference may then be declared, but it must be with the patent, the suc- 
cessful party having that presumption and advantage in his favor. The 
second proviso relates to interferences in case of reissues. The present 
practice of the office, following the decisions of the supreme court of 
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the District of Oolambia, is not to declare iiiterf<)reDces between applica- 
tions for reissaes of patents and any application for a patent, or with 
any patent, whose date of filing in the office is later than the date of the 
patent sought to be reissaed. The rnling of the coart has been that 
the application for a reissue should be revised and restricted precisely 
in the same manner as it would have been had the claim made in the 
reissue application been made in the original application. The prac- 
tice of the office has varied somewhat under different Commissioners. 
The provision referred to simply embodies in the statute what is under- 
stood to have been held by the courts, and what appears to be wise and 
just. 

I have added an amendment to section 4891 not contained in the bill re- 
ferred to. The amendment contemplates dispensing with models in a very ^ 
large number, perhaps a large majority, of cases. The practice hitherto 
has been almost uniformly to require models in all cases which admit of 
illustration by model or drawing. The result has been an immense ac- 
cumulation of models ; so great that before the destruction of one-half of 
them by the recent fire the collection had already become to some extent 
unwieldy. They required an immense space for such storage as would 
allow the exhibition of them afid ready access. They are accumulating by 
the addition of from twelve to fifteen thous^ind per year. It would be- 
come a matter of serioun emb irr^issmiut Co provride ro > n for th ij3 be- 
longing to cases already patented, and h %ve thnm properly arranged for 
exhibition, as the law requires. These models constitute no part of the 
patent. They are not referred to in the specification or drawing, and 
the law requires that the specification and drawing of the patent shall 
be complete in themselre;}, and shall disclose the invention so clearly 
that any one skilled in the art shall be able therefrotn to make the in- 
vention, in order that tho patent may be valid. The present model 
system tends rather to the issue of patents witli imperfect drawings and 
imperfect description. The model illustrates more readily the machine. 
In the examination of applications for patents, the examiner, hav^ing 
before him the model and the drawing, derives bis knowledge of the ia- 
vention most readily from the former. It may easily escape his notioe 
that the knowledge which he has of the invention may have been con- 
veyed in some respect solely by the model and that the drawing may be 
defective. But in any event the specification and drawing should dis- 
close to him fully the invention, if they are sufficiently clear and full to 
disclose it to the public. In case there be any doubt as to the suffi- 
ciency of the drawings, or capability of the macbine to operate, the sec- 
tion proposed contemplates that a working model may be required. It 
also contemplates the requirement of such models in interference cases 
and upon ap|>eals, where the ready illustration of an invention may be 
particularly necessary. In all these cases, however, working models 
are required. Where they are furuisiied and retained in the office, they 
illustrate to some purpose the state of the art. If not deemed worthy, 
they need not, under the proposed section, be retained. Under the 
present system, a very large i>roportion of the models are not practically 
working models ; not half of them are of practical value as illustrations 
of the arts to which they pertain, and often the really valuable are ob- 
scured in the crowd of comparatively worthless models. Under the 
section proposed, it will be practicable to retain all the advantages that 
can be derived from models, and at the same time the large bulk of 
models in cases hereafter patented may be dispensed with, thereby re- 
lieving inventors of a heavy expense, and also relieving the government 
of the expense attending the storage and custody of the models which 
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are of no material benefit to the pablic, or to any one, after the patent 
has been issued. 

In connection with this matter, I have suggested in the paper referred 
to an amendment to section 484, which provides for the reception and 
custody by the Ckimmissioner of Patents of working models of patented 
machines, and specimens of patented articles and the like. These mod- 
els and specimens, it is contemplated, will be only such as parties are 
manufacturing or using. A gallery filled with such specimens of arti- 
cles of practical value will be an object of great interest, and will show 
in a sobstantial manner the manufactures of the country. If the pro- 
posed amendments are incorporated in the law, it will be practicable to 
fill the halls made vacant by the recent fire, with models of machines 
used iu various parts of the country and of practical value, or with speci- 
mens of American manufactures, and without any intermixture of ma- 
terial practically valueless for the purpose of illustration or exhibition. 

I have the honor to be, very respectfully, your obedient servant, 

ELLIS SPEAR, 
Commissioner of Patents. 
Hon. Gabl Sohubz, 

Sectetary of the Interior. 
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H. B. 1612. [S. 300.1 

A bill to amend the statates in relation to patents, and for other purposes. 

Argument of J. H. Baymond, attorney, &c., representing Western Bail- 
road Association^ Chicago. 

Mr. Chairman and gentlemen of the committee : 

The subjects to be presented to the committee this morning are so 
manifold, and depend so largely upon peculiar facts, that, to cover the 
ground I desire to go over within reasonable limits, I have found it 
necessary to severely condense my remarks. I may have done so at the 
expense of perspicuity. If so, I will be obliged if any of the committee • 
should interrupt me and ask an explanation of any statement I may 
make. 

In discussing general amendments to the law and questions of public 
policy, no man can entirely divest himself of the prejudices which 
naturally grow out of his peculiar experience and business relations. I 
therefore deem it necessary, as well as advantageous to my argument, 
to frankly explain, on this my first appearance before this committee, 
the business in which I am and have been engaged. And it would 
materially assist the committee in weighing the arguments to be pre- 
sented if you should require a similar explanation from all those who 
may appear before you upon this bill, which proposes a revision of many 
of the general provisions of the patent law. 

You are aware that the patent statutes form the basis of a distinct 
department of the law, in which no solicitor, however able, is competent 
to advise in the simplest matters, unless he has given it particular atten- 
tion. As an illustration, we are continually forced to rebuy licenses 
under patents, costing in the aggregate many thousand dollars, because 
the first licenses taken, though drawn by the ablest general solicitors in 
the country — and drawn, too, with care, and intended at the time to 
convey full protection — still have some loop-hole, through which the 
sharks with whom we are forced to deal can drag us into court and 
technically mulct us in damages. For instance: A grants a license, in- 
cluding any possible extension, to two connecting railroads, B and C, ' 
which interchange cars. Because the respective licenses did not in terms 
give to B and C the right to run the other's cars, having the patented 
improvement, over its road, or to- run its cars, so equipped, over the 
other's road, the assignee of the patent claims and recovers additional 
compensation. This department of law, also, has this peculiarity, that 
each case, to a greater extent than in any other department, is sui generis. 
There is so little of logical, consistent sequence running through the 
system, and so few general principles which govern in all cases, that 
the patent counselor must have his eye upon the whole field of statutory 
provisions and adjudicated cases in order to give competent advice in 
any single case. 

Accordingly, in January, 1867, the railroad companies centering in 
Chicago, having common interests in a very large and fraudulent patent 
claim, put all their defenses into the hands of a gentleman who had had 
some experience in that particular matter, and for that purpose organ- 
ized the Western Bailroad Association, of which I have the honor to be 
8. Mis. 60 15 ^ T 
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an executive officer. The smaller claims followed that larger one, and 
we soon found that it was not safe to experiment with or to introduce 
any improvement, altliough bought from the owner of a patent, without 
a full investigation by experts and attorneys of its patent relations, on 
account of various and intricate questions of infringement involved, of 
which I shall speak more fully hereafter. The business, service, and 
membership grew, till now the association acts in the matters I have 
referred to, and in similar matters, as the general solicitor of eighty-one 
railroad companies, operating about thirty-two thousand miles of road, 
running from a line drawn through Buffalo, N. Y., and Knoxville, Tenn., 
north to Saint Paul, west to San Francisco, and south to Georgia and 
Texas. It would be gratifying to me to inform the committee as to the 
manner of our doing business and of the results thereof, but I will con- 
tent myself with citing the opinion of the attorneys who appear before 
OS, that the association is of as much real benefit to the honest inventor 
as it is to the railroad companies. So fair and so foil are our investiga- 
tions, that of the hundreds of claims which we have rejected during the 
last five years, only three are now in litigation. 

As the members of the committee, solicitous only for the public inta^- 
est, represent more largely the users of patents, and also the small portion 
of people comprising inventors, so the railroad companies represent, 
primarily, the business intere^ which is the largest user of patents, and 
secondarily the small number of railroad officers and employers compris- 
ing the inventors of the more valuable of the improvements we use. So 
far forth as it is consonant with the public interest to grant monopolies 
in inventions for the purpose of encouraging progress in science and the 
useful arts, it is for the interest of the railroad companies that inventors 
in their depanntent should be so encouraged. 

Plainly, the duty and, without doubt, the intention of the committee 
is to consider the questions presented by this bill from the sin^e stand- 
point of the pnblic good, the greatest good to the greatest number, be- 
ing mindful of the interests of the inventor only as to resulting benefits. 
There is no other lonndation for any action by Ck>ngress. The Consti- 
tutional provision is a limitation as well as a conferment of power, and 
confines Congress in the purpose of any and all legislation upon this 
subject to '* promoting progress in science and the useful arts.'' May I 
insist that this rule, which cannot be gainsaid, shall be kept in mind 
throughout this discussion, that all the arguments shall be made by coun- 
sel and weighed by the committee from the single selfish and arbitrary 
stand-point of the *^ general welfare and progress of the public " ? Ar- 
guments, specious and plausible in appearance, will be presented iu ob- 
jection to the provisions of the bill, and amendments will be proposed 
which would keep from the public benefits which are proposed to be con- 
ferred by the bill, and which are proposed simply and cunningly in the 
interests of particular patents and private interests. 

I shall leave it for my friend and senior, Mr. Chauncey Smith, of BoS' 
ton, to give you the history of this bill and to inform you as to the care 
and time, the ability and experience which were bestowed in its prepara^* 
tion^ only remarking that a* bill embodying its more important provis- 
ions in a modified form was first presented to Congress by our association 
in December, 1875 ; and, after a thorough ex-parte cousiderBtian before the 
Judiciary Committee, was passed by the House of Bepresentatives. 

Nor need I dwell upon the importance of the patent system as affect- 
ing all branches of trade and industry, or upon the necessity of its im- 
mediate and radical revision. A simple illustration is that of a loaf of 
bread which is produced by the use of andjpays tribute to twenty -one 
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classes of i>ateats, ia each of which classes many patents are now alive. 
The plowshare, point, handles, and tackle ; the barrower, the seed-soWer^ 
the cultivator, the harvester, the thrasher, and the separator; the bolts, 
the hopper, the stones, and the gearing of the mill ; the bag, the holder 
of the bag, and Uie strap or string with which it is tied ; the yeast or 
baking powder, the oven, the extension table, and the dishes are each 
the snbjeets of patents to which tribute is paid. Everything visible in 
this room has at one time been the subject of a patent monopoly ; and a 
fact important to n^e iscovered in the extravagant expression of another, 
" that yott can't ddv^ a nail into a railroad-car without driving it through 
one or more patent^s.'' 

The number and importunity of the requests which are coming to 
Congress from the people for such amendments as are now proposed are 
sufficient evidence of their necessity, to which I will only add the reso- 
lution adopted by that able and conservative body of business men, the 
l^lational Board of Trade, at its annual meeting in August last, ^Hhat^ 
in the opinion of this board, Gongrress should take action upon the stlb^ 
ject of the revision of the patent laws.'' 

The nature of tbe provisions proposed require a general cdnsideration 
of, 1, the utility of the patent system ; 2, its present defects; 3, the na- 
ture of the grant conferred upon the patentee and of the title held by 
hiln : 4, the specific provisions of the bill under consideration ; and, 5, 
the Constitutional powers of Congress in the premises; for which I beg 
yotir indulgence, promising to ^ as brief as possible, and confining 
myself, as to the specific provisions of the bill, to the sections relating 
to patent litigation, and leaving it for my brothers. Whitman and 
Dodge, of the Patent Office Bar Association, to explain tboSe provis- 
ions, which relate more intimately to the administration and practice 
of the Patent Office. 

UTILITY OF PATENT SYSTEM. 

Article I of the national Constitution confers upon Congress a dis- 
cretionary power << to promote tbe progress of science and useful arts 
by securing for limited times, to authors and inventors, the (exclusive 
right to their respective writings and discoveries.^ We are confronted 
at the outset of any general discussion arising under this provision with 
the question whether tbe practical results of existing statutes for the 
enforcement of this Constitutional provision and of the judicial rules 
which govern in the administration of the statutes demonstrate the 
wisdom of the provision and the statutes. The cry of the utilitarians, 
Cuibonof has here peculiar propriety and force. I answer that the 
wisdom of the Constitutional provision cannot be doubted. A wise 
patent system does encourage invention, and therefore promote public 
progress in science and the useful arts. The difficulty to be guarded 
against, but which, in my opinion, the public have been pushed head- 
long into by the statutes and judicial rules which have obtained for the 
past seventeen years, is that the system should not cost the public more 
than the necessity or justice of the case requires; and I unhesitatingly 
answer the question as to these statutes and rules in the negative. 

We are usually treated, upon occasions like the present, and frequent- 
ly in the courts, to eloquent panegyrics upon the patent system by able 
men, in which it is held up as the primary agent in the attainment of 
the civilization which we enjoy; as one of the principal guarantees of 
the permanence of our government; as the incentive upon which inven- 
tion solely depends; as the great cheapener of the articles of common 
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coDsuinption ; as the enticer and protector of capital, and the promoter 
of competition in trades and manufactares. 

• I liave not been in the habit of so considering it. The consideration 
of the elements which have caused the wonderful progress, patriotism, 
and peace which have characterized the last twelve years of American 
history and the guarantees given for the permanence of our principles 
of government form a favorite theme of my feeble thought. Of these 
elements the first is the Christianity which gives us an eternal and an 
immnatable foundation by which to measure and on which to base our 
civil and social laws. Then follow the general principles of our govern- 
ment, involving, among others, the sovereignty of the individual and 
the perfect enjoyment of the inalienable rights ; then the institutions of 
our civil liberty, with its freedom of the press, of public assemblage and 
discussion, its trial by jury, and its common schools; and the k«^ ele- 
ment is the statutory provisions punishing wrong, protecting property, 
and encouraging development in character, knowledge, and, indeed, in 
invention. Nor does the inventive genius of the people, which seems to 
be indigenous to the very soil, depend for its further development or exer- 
cise solely, or even primarily, upon the incentive and inducements of 
the patent law. The true, natural inventor invents for the same reason 
that the preacher preaches, the philosopher studies, the statesman edu- 
cates and guides, and the attorney advocates — I speak not of those who 
are in those prolessioiis by accident or mistake — because he can't help 
it. If you will pardon the homeliness of the illustration, the inventive 
genius making improvements is like the hen laying eggs, and she, un- 
like a few others of the female persuasion, knows well the sphere for 
which from all eternity she has been destined, and with commendable 
modesty and faithfulness sticks to it. 

I will not detain you to demonstrate the falsity of the theory that 
granting a monopoly upon any improvement in an art cheapens the price 
of the product of the art or creates competition therein. It, however, 
is to be remarked in this connection that, while the improvement itself 
cheapens ultimately the price of the product of any art, it is equaled, if 
not surpassed, by some other of the many elements which forever tend 
toward this result. 

I am not one of those who share the growing belief that there is no 
necessity for or commensurate benefit from a patent system, and who 
favor its entire repeal (which class of persons is much larger than is gen- 
erally supposed), nor do I sympathize with those other extremists who 
attribute all progress in science and the useful arts to the patents issued 
upon improvements and the law permitting and regulating the same. 
At the risk of being unjustly classed as an extremist ot the first kind, 
and of being characterized as inimical to a just and equitable patent sys- 
tem, I unhesitatingly and confidently assert that that part of the prog- 
ress of recent years, during which the genius of the people has been 
exclusively directed to the arts of peace, which is directly the result of 
the patent system which has obtained during same period, when put 
into the scales with the tax, the annoyance, the burden, the ^' scarecrow- 
ing^of capital, the unnatural strifes, the unhealthy speculations, the 
inflated values, the exorbitant prices, the blackmailing, the tedious and 
expensive chancery litigation, and the other unholy practices which the 
patent law has of late hatched and fostered, the progress which it has 
brought about receives a shock which throws it up into the thin air. The 
complaint, I repeat, is not against the Constitution and any patent sys- 
tem, but against the rules and provisions which now obtain, which seem 
to have been piled one upon another with the sole purpose of benefit- 
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ing the speculator in patents, who for years now has been treated with 
tbe same consideration as married women ased to be and as fools and 
minors still are. 

With these general considerations bearing upon the question how 
much of a reward the interests of the public dictate should be given to 
inventors, some of the 

• ' EXISTING DEFECTS 

to which the provisions of the pending bill are directed will be noticed: 

1. The practices of black-mailing which have been described to the 
committee in tbe consideration of another bill are not limited to the two 
cases then cited, but characterize some of the patents in each of the nu- 
merous classes we find in the indexes of the Commissioner's report. The 
practice consists of threatening suit to individuals unused to litigation, 
or living in the country, or away from the seats of Federal courts. 

2. To meet this and other evils, bills have been proposed which, in my 
opinion, are clearly unconstitutional, for the protection of innocent pur- 
chasers in open market. If constitutional, such provisions meet but a 
small part of tbe diflBculty ; for while it is perfectly safe to say that from 
eighty to ninety per cent, of the infringements of patents are, on account 
of ignorance, innocent, in my opinion not more than twenty per cent, are 
caused by the purchase of devices in open market in such a way that an 
implied license to use the device does not go with it. This illustration, 
which I shall have occasion again to refer to, is in point. Some time ago, 
say five years, acompound, of which Paris green was the base, was so made 
that it could be used to kill the cotton-worm without affecting the cotton, 
and was patented. Mr. Smith and Mr. Brown, in North Carolina, bought 
the right to use the compound from the inventor. It was not six months 
before the compound, traveling from mouth to month, from plantation 
to plantation, was being put up at a drugstore for Mr. Jones in a village 
OD the Gulf. 

The question in tbe practices and facts already noticed is, How to pre- 
vent the threatening of suits, and bow to protect not only the innocent 
purchaser, bat generally the innocent infringer, having a just regard for 
the rights of the patentee. 

3. The association which I represent is defending fifty-seven suits^ 
which were not commenced until after the patents had run for their 
original term of fourteen years, had exhausted their extension of seven 
yearsy and until tbe statute of limitation of 1870, of six years (making 
about twenty-seven years), had nearly run out. When I refer to the 
scores of suits now pending under the ^' middlings purifier" patent, 'Hhe 
Paris-green compound for killing the cotton- worm,'' 'Hhe conductory 
patent for mills," and hundreds of other suits that are now threatened, 
the evils resulting from the want of an arbitrary, short statute of limi- 
tations need not be enlarged upon. 

4. There are many patents tbat are void and fraudulent, the parties 
to whom the patents were issued not having been the inventors of the 
devices claimed, or who, if they were tbe inventors, were not the first 
inventors, and therefore have no legal or eqiutable rights in the matter. 
The testimony, however, necessary to show tbe illegal or fraudulent char 
acter of these patents depends upon witnesses of advanced years. These 
patents have several years yet to run, and the parties who own them are 
simply waiting for these witnesses to die, when suit will be commenced 
and tbe defendant will be remediless. A statute of limitations does not 
reach this difficulty, and the defendant should be allowed to perpetuate 
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testimony in this as in the protection of other kinds of property. If it 
be objected that the general provision of the Revised Statutes concern- 
ing the perpetaation of testimony is sufficient, the reply is, first, that it 
is the opinion of a considerable number of able patent counsellors that 
that provision has no application in such cases ; and, second, if it had, 
it does not allow any number of manufacturers, farmers, planters, 
tradesmen, or railroad companies, having merely a general community of 
interest, to join in such proceedings, and therefore reap the bepefit, by 
a single proceeding, of the perpetuation of such testimony. 

5. There is a considerable number of patents issued annually from the 
Patent Office which are of no force or value except for black-mailing and 
for interfering with the business of parties competing with their owners. 
I am glad to say that the present Commissioner of Patents appreciates 
this fact, and is doing all he can to correct the practice ; yet from the 
nature of the case this fact is unavoidable, and must continue to a 
greater or less extent. These patents should be repealed and annulled. 
The only mode now available for doing so is by a bill brought io the 
name of the United States, by and with the advice and consent of the 
Attorney-General. Individuals, as well as the government, should have 
the privilege, under proper restrictions, to commence proceedings upon 
their own motion and in their own right for the annulling of invalid 
patents. 

6. Another useless and pernicious class of patents is what I call the 
considerable number of accidental patents issued annually to ignorant 
and officious meddlers in arts in which they are not skilled. 

An Irshman from the backwoods, while taking his biennial trip along 
the railroad track '' to town,'' sees that some of the nuts attaching the 
fish*plates of the rail are loose, and having heard of *' the squire" who 
got rich out of somebody's patent, proceeds to invent a nut-lock. The 
only benefit which ever arises from such an invention is to somelS'ew York 
patent agency, whose sole object in business is to get as many patents 
as they can, no matter how narrow and frivolous they are, and as many 
fees as possible out of the people who are attracted to their office by ex- 
tensive advertising. 

7. Another great evil is the interfering with settled branches of trade 
and art by the granting of extensions and reissues. Many extensions 
have been gi*ante<l, both by the Commissioner and by Congress, which 
were due and compatible with the public interest. Many more have 
been granted that had not these characteristics. If a digression from 
the subjects presented by this bill be excusable, it is proper to suggest that 
the determinative consideration in any application for an extension 
which may come before the committee is, how much would progress in 
sciences and the useful arts be promoted by granting the application, 
and what would it cost? There is no privity- in such matters between 
Congress and any particular inventor. 

The present practice of granting reissues, while based upon a sound 
theory of giving opportunity for the correction of accidents and mis- 
takes, is an unmitigated fraud. That it constitutes a great evil is ad- 
mitted by all. A very large majority of such reissues are taken out for 
the sole purpose of incorporating into the patent some element that the 
inventor had not even dreamed of at the date of the original invention, 
and for the sole purpose of either covering or interfering with some part 
or all of an improvement subsequently made. I am free to say that I 
was overruled by the able attorneys with whom I was associated in draw- 
ing up this bill in this matter, adding only that my solution of the diffi- 
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<culty would be to enact thgt no reissue should be aUowed after three 
years from the date of the patent 

8. One of the greatest, if not the greatest embarrassment under which 
the public labor by reason of the patent laws, is on account of the many 
and very intricate questions of infringement and equivalents which at- 
tach to almost every patent issued. The first and simplest of these ques- 
tions affords bxi illustration. Having to deal largely with inventors of 
but a sinj^le improvement, and with business men whose attention is 
almost exclusively directed to other matters, I have found great difii- 
<5nlty in satisfactorily explaining how one patent may be valid and yet 
infringe another. 

This illustration, although the plainest one I have met with, I have 
used unsuccessfully. A invents a watch with but an hour-hand, B im- 
proves it by adding a minute-hand, and adds a second-hand. These 
inventions are made very near each other in point of time. C's patent 
is the one operated under. It shows all the parts of the watch with the 
three bands, and the public buys of him upon his exhibiting his specfi- 
cations and drawings bearing the great seal, not knowing that sooner 
or later they must account to B and also to A. In the case supposed, 
A, B, and C have each valid patents, but B's cannot be used without^ 
paying A, and G's cannot be used without paying both A and B. Add 
to this simple case the thousand and one questions of mechanical equiva- 
lents which determine questions of infringement, and the difficulty is ap- 
parent. The ingenuity of the profession has not been able to devise 
any direct, practicable, and just solution thereof. This matter has not 
escaped the appreciation of the present Commissioner of Patents, and 
I am at liberty to incorporate in my remarks the following circular in 
point reoently issued by him : 

Department of the Intbriob, 

United States Patent Office, 

Washington, D. C, January 15, 1878. 

[CiRCUUtR No. 4.] 

In the present conditioa af the pftient Siystem, with great qombers of patents isaaing 
efrery year, I am impressed with the convictiQn that more and more care ought to be exer- 
dsea by examiners in requiring applications for mere improvements to be distinctly defined 
from generic inventions, and that applicants should discriminate between what they claim 
•s new and what they deem to be old. 

The remarks of the United States Bapreme Court in the recent cases of MerriU ««. Yoe- 
mans, II O. G.,970, and Keystone Bridge Company v«. Phoenix Iron Company, 12 O. 6., 
960, plainly indicate the duty of the office in this regard. 

It IS doubtless a matter of common observation with the Examining Corps that the tend- 
ency on the part of the applicants for patents is to avoid or neglect reference to prior patents 
upon which their invention is an improvement. 

I think much of the odium attached to pcktents, and much of the injustice and vexation 
arising from patents with narrow claims would be obviated were the applicant compelled to 
state specifically, where it can be done, on what his patent is an improvement, and define 
accurately the state of the art prior to his invention, so that any one reading his patent, even 
if unskilled in patent matters, would see not only what is claimed, but would see set forth 
clearly the state of the art upon which bis invention was based. 

At this time, when patents have been brought into disrepute, principally on account of 
those of a trivial nature which are used to embarrass persons not able to determine the scope 
of such a grant, it seems especially necessary that the office should exercise great caution 
iu this respect. 

I think the practice of the office has hitherto been lax on this point, and I desire earnestly 
to call the attention of the Examining Corps thereto, and to urge the exercise of care and 
^more rigid requirement iu the examination of cases which may hereafter be brought before 
them. 

ELLIS SPEiR, 
Commissioner of Patents, 
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9. I come now to the greatest injoBtice now being perpetrated in the 
name of law, namely, the rales which obtain in ascertaining the measure 
of damages in patent litigation. Its importance will be appreciated 
when it is remembered how manifold are the ramifications of patents, 
and that their valne depends primarily upon the amount that can be re- 
covered for their infringement. 

A fair average estimate of the living expenses of every inhabitant of 
our country is $100 per annum. That equals ♦4,500,000,000. Those ig- 
norant of this subject will not, but those versed in it will admit that ten 
per cent, of this amount is a fair average for the amount paid annually 
as patent royalties, which equals the annual amount of $450,000,000. 
In short, it thus appears that the amounts paid on account of patent 
royalty would, in five years, more than pay the whole amount of the 
national debt. 

The law of 1790 gave such damages as the jury might assess and the 
forfeiture of the thing made. This was changed in 1793 to three times 
the license fee, and again, in 1800, to three times the actual damages. 
In 1836 the jury were to find the actual damages, and the court to treble 
them in its discretion. This was at law. In the mean time the courts 
have establised the rule, without seeing tchere it led, that in equity, the 
defendant's profits or savings should be the rule, and under this rule it 
has been recently solemnly declared, by judicial decisions, that a single, 
patent may be worth ten, twenty, thirty, fifty, and, in one case, sixty 
millions of dollars. It would seem as if such results ought to satisfy the 
most grasping. In 1870, however, a new provision was added to the 
law, by which, in addition to the profits, the plaintiff is to have the dam- 
ages he may have sustained by reason of infringement. 

These profits and savings are proved up in equity largely by expert 
testimony, which, to use a familiar phrase, ^^can be t>ought by the cord," 
and as a sole basis of ascertaining the damages for an infringment is 
capable of being justly applied in very few, if any, cases. 

I shall return to this subject of damages in a few minutes. 

We have seen how that it is impossible to remedy some of the defects 
in the system by direct, positive, and effective amendments to the law. 
This bill which I present to you as the result of the mature and labo- 
rious consideration and consultation of many of the ablest attorneys 
from all sections of the country, while conservative in its character, pro- 
vides great relief and goes as far in amending the law as we deemed it 
prudent to go at this time. 

A few brief considerations as to the 

NATURE OF THE GRANT 

conferred upon the patentee, and of the title held by him, will aid to a 
full understanding of the specific provisions of the bill. 

The Constitution and the law grant to the inventor '< the exclusive 
right'' to his invention for seventeen years. It is a close monopoly 
which, in my opinion, should be given in no case. While the law grants 
to the inventor the exclusive right to practice his invention for seven- 
teen years, there is no process by which he can be forced to practice it, 
and, at his discretion, he can lock it up in a closet and deprive the 
public of its benefits for the period named. This is especially onerous 
in view of the fact that almost every important invention is made 
simultaneously in different parts of the country by different persons* 
All patent litig;ation proves this fact. I know of but one case — the Eng- 
lish case of Smith vs. Davidson [1857], 19 C. S., 697^in which it has 
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been impossible to ascertain with reasonable certainty which of two 
ori^nal inventors was the first to perfect his invention, yet in almost 
every case in the books a prior invention by another is set up and con- 
tended for. 

In the second place, the sole object of the grant being the pnblic good 
pro tanio^ its very object is defeated by the provision depriving the pub- 
lic for any period of the benefits of the improvement. 

This is especially true, if, as I claim in the third place,- that an in- 
ventor has not a natural right to the exclusive enjoyment of bia inven- 
tion, and that while the granting of exclusive monopolies forms a part 
of the common law of England, it has no natural place among the in- 
stitutions of our government, but is flatly opposed to its general prin- 
ciples. [Vide Web. Pat. Oases, I, IV, and V.] 

You will be told that the highest title that man can have to property 
is the title of creation and discovery and possession. So in tangible 
property, less so in intangible property, and not at all *' so by natural 
righf in the creations, discoveries, and possessions of the mind, which 
were intended by Him after whose likeness mind was made to be given 
freely and fully, as through the air itself, to all men for their progress 
toward that which is to come. If, perchance, there be a single thought 
in these remarks which is new and useful it is not and was not mine by 
^ natural right, but was given me by Infinite intelligence to be by me 
'given again. So of every operation and result of the mind. And the 
most arbitrary, unnatural, and dangerous right that can be conferred 
upon man is to say that he shall have the power to prevent others from 
enjoying the results of his intellectual creations and discoveries. 

Time does not suffice to discuss the hardships which result from the 
conferment of this exclusive right, but in my closing remarks I shall at- 
tempt to show that the substitution for this exclusive right, of a right 
of property which would not be exclusive would be constitutional, and 
I would like an opportunity to argue that such a substitution would be 
of benefit to the inventor. 

THE SECTIONS OF THE BILL 

which relate especially to patent litigation and require any explanation, 
are, the 1st, 2d, 3d, 8th, and 9th, and, adding the 11th, I shall briefly 
explain them in the reverse order. 

Section 11, providing for a tax upon patents of fifty dollars at the ex- 
piration of four years, and one hundred dollars at the expiration of nine 
years after the date of the patent, under penalty of forfeiture, is copied,, 
except in the amounts of the tax and the dates of its maturing, from 
the English law. The evils resulting from trivial, impracticable, and 
invalid patents, and from those which become of value late in their ex- 
istence, and then only for the purpose of infringement suits and specu- 
lations, have been noticed. It has also appeared that it has been im- 
possible to prevent the issuance of such patents in the first instance. 
The remedy lies in this provision, which, in the English law, where the 
tax is more frequent and of greater amount, results in annulling seventy- 
five percent, of all the patents issued. The provision of this section has 
been criticised somewhat, because the tax was too great and too frequent. 
It has been criticised more as being too small and not frequent enough. 
In my opinion, if changed at all, it should be increased both in amount 
and frequency. The grant, in any case, is a tax upon, or a deprivation 
to the pnblic, and should not be perpetuated unless it is worth a good 
fee. 
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Section 9 allowa suits to be brought for repealing and annulling pat- 
ents. I have already alluded to the necessity for this provision, to which 
need only be added a citation to an opinion of the Attorney-Oeneral of 
19th November, 1874, printed in volume 6 of the Patent-Office Gazette^ 
at page 723. I have full confidence that without any further explana- 
tion or discussion you will find the provision to be sufficiently guarded 
to protect the owners of patents against vexatious ai;id malicious pro- 
ceedings of this character. 

Section 8 is a provision for taking testimony in perpetuam in patent 
cases, introduced because the general law applicable to all cases is not 
adequate in patent causes, as ha9 already appeared. My reading of the 
section will sufficiently show that the onus of this proceeding is upon 
him who wishes to perpetuate testimony, and that the interests of the 
owner of patents are sufficiently protected in this regard. 

Section 3. In patent suits in equity, the court first determines the 
validity of the patent and the question of infringement; it then orders 
an account. An appeal cannot be taken unless the account has been 
completed'. The accounting is very expensive, and consume^ much 
time, and if the decision as to validity or iufringement is reversed, or 
even modified, on appeal, it becomes useless. This section authorizes 
the court in such cases to permit the appeal to be taken at once. I pre- 
dict confidently that where an interlocutory decree has been given sus- 
taining the validity of the patent and the infringement, and an appeal 
is taken to the Supreme Court before a reference to the master for an 
account is had, and the proceedings of the court below are sustained in 
the Supreme Court, in nine cases out of ten no accounting will be bad, 
but the case will be settled, and this the most expensive aud the most 
unsatisfactory part of and the greatest delay in patent litigation will be 
thus entirely avoided. 

I come now to t^e first two sections of the bill, which at once form its 
most important features, and would afford the greatest relief to the pub- 
lic. With your permission I will consider the first section first. It pro- 
vides : — 

That from and after the passage of this act no profits or damares in anj salt at law or in 
eqnitj for the infrin^ment of a patent shall be recovered which shall have accrued more 
than four jemn next preceding the commencement of such salt : Prowid^, That where a 
partj, in order to preserve his right of recovery, finds it necessary to institnte a nomber of 
suits involving the same issues, and he is proceeding with good faith and with reasonable 
-diligence to brinff one of them to final judgment, any court in which any of them are pend* 
ing may, in its discretion, grant a stay of proceedings from time to time in any other cases 
pending before it : PropidSl aUo, That rijp^hts of action existing at the passage of this act 

" ' " I war vears thereafter, it not previo.osTy bar 



may be enforced by suits brought within four ^ears thereafter, it not previoosly barred by 
laws already existing ; but 
already barred, nor prolong 



laws already existing; but nothing in this section contained shall revive any rieht of action 
* the right to sue on any cause of action already existing. 



There is now no statute of limitations applicable to patent causes. 
This proposes that no recovery shall be had for an infringement more 
than four years old, leaving the right to sue for what has been done 
within four years where the infringement has continued. It allows the 
oourt, where many suits are brought on one patent, to have one brought 
to trial, and meanwhile to stay proceedings in the others. 

It is proper that I should remark that in explaining these provisions 
I have quoted somewhat from a ^^ memorandum of the principal 
changes^ made by the bill, which was prepared by Mr. J. J. Storrow, of 
Boston, to whom you will have the pleasure of listening during the prog- 
ress of the discussion. 

In support of the unquestionable doctrine that statutes of limitation 
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shopld be considered statates of repose, and are atrietissimi juris, I read 
from Cooley's GoDStitutional Limitations {vide ibid,jT>. 364 and note) : 

It is evidence of the mildness of this section that it is not a limitation 
upon the right to commence a suit, but upon the extent of the damages 
that may be therein recovered, and bears in character a perfect analogy 
to State limitations upon the recovery of mesne profits in actions of eject- 
ment, which limitation in the State statutes varies from one to three 
years. Under this section, the plaintift must delay bringing this suit 
for more than four years after the defendant has ceased to infringe, in 
ostler to have his right to recover barred. 

Referring again to the fact that so large a proportion of the infringe- 
ment of patents are innocent infringements. Be who doubts that the 
IK)licy of the government and the pdicy of the patent law is to give no- 
tice of these monopolies to the public, certainly has not read the stat- 
ates with intelligence. The government goes as far as it is practicable 
to go, in my opinion, in this direction, in publishing the printed copies 
of patents, and in requiring the stamping of patented articles. And yet 
the people are supposed to know (they are bound to know th6 law) the 
full force and efifect of the fifteen thousand patents granted annually, 
whereas in fact they know very little about it. 

The bill which passed the House by a large majority last year con- 
tained a limitation upon the recovery of one year prior to notice of in- 
fringement. While the raising in such a provision of the vexatious 
question of actual and constructive notice is objectionable, there is no 
so cheap, satisfactory, and coiqplete way of giving notice as by the fil- 
ing of a bill. 

The term of four years is named, because in contested patents it takes 
about three years to carry the contest to an interlocutory decree, and de- 
fine the validity, force, and effect of the patent. 

It has been objected that this section should not apply to cases of will- 
ful and secret infringement, to which there are two satisfactory answers: 
First, such cases are very rare — so rare as not to deserve notice in a gen- 
eral enactment ; and, seicond, it is well established to be bad practice to 
incorporate such exceptions in a statute of limitationi^. As evidence of 
the second statement, I refer to all the statutes of liipitation which have 
had any permapence, and especially to (hose pertaining to bankruptcy 
matters, which, while not having any such exception, are not applied 
by the courts to claims which, through fraud, accident, or mistake, 
are barred by the general provision of the statute. In other words, the 
courts will make all the exceptions which justice requires in these and 
similar cases. 

It has been suggested that an amendment should be added eliminat- 
ing from the operation of the section cases of willful or concealed iufriiige- 
D^ent, to which there are two satisfactory answers: 

First, such cases ajre very rare — so rare as not to deserve notice in a 
general epactment^ and, second, it is well established to be bad prac- 
tice to incorporate such exceptions in a statute of limitations. As evi- 
dence of the second statement, I refer to all the statutes of limitations 
which have had any permanence, and especially to those pertaining to 
bankruptcy proceedings. The court will make all the exceptions which 
justice requires in these and similar cases. 

I desire, however, to call your attention to the second proviso of the 
section. The first part thereof reads as follows: ^^ Provided, aUo, That 
rights of action existing at the passage of this act may be enforced by 
suits brought within four years thereafter." ♦ ♦ • It is a general 
rule of all statutes of limitation that a reasonable time should be given 
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after the passage of the enactmeDt within which to commeDce saits to 
recover for rights of action already existing. That provision is put into 
almost all laws of limitation, and varies from ten days to (in this case) 
four years, the longest case I know of. This had escaped my attention, 
and I want to demur to that proviso. It was put into this section be- 
cause the limitation in the body of the section was made four years; 
and we drifted along, I suppose, thinking the one provision was just 
hitting on it as a compromise betwean six years and a shorter time^ 
and, therefore, adding the other provision of the same length. 

In the second place, that question of how long a time should be 
granted to escape the operation of any statute of limitations, is wholly 
and entirely within the discretion of Congress, and cannot, except in 
very extreme cases, be reviewed by the courts. In my opinion, six 
months is all the time that should be allowed for the commencement of 
suits that will not be subject to this provision. And this is because of 
a good many reasons, which are apparent on the face of the matter. 
Whether or not the statute of limitations of 1870 has any force or effect 
at all ; whether the repeal of the Revised Statutes (if, indeed, it was re- 
pealed) wipes out its effect entirely, is a mooted question. If it did, then 
we have no such recourse against patents that were granted twenty- 
seven years ago ; more than that, we have no recourse at all for any 
patent that has ever been granted by the government. Any hour they 
may trump up a case where we infringed forty years ago, unless we 
have relief very soon from this bill. 

A MEMBER OF THE COMMITTEE. Do I Understand this provision to 
cut off suits absolutely t 

Mr. Raymond. Kever, except in the case I supposed, where I infringed 
your patent six years ago, and continued infringing six months, and 
then stopped, and you delayed suing until today; in such a case it 
would. There is a bill pending before the committee, introduced by 
Mr. Lathrop, of Illinois, which provides for a limitation against the 
commencement of suits unless it is done within two years (I think it is) 
of the commencement of the accruing of the right of action. 

The pending bill was put in the condition in which it now is as the 
result of a m^ification of the bill that was before Congress two years 
ago, and to avoid the intricate questioning of notice which was therein 
involved. The evil of this matter is, that ninety per cent, of the infringe- 
ments that occur are innocent infringements; and the patentee should 
be obliged to give the public notice. The government is doing all it can 
in this direction by scattering its volumes of reports. It is the theory 
of the law that the parties shall give notice, and the public should not 
be mulcted in damages unless they have notice. The theory started 
out with was to make the statute of limitations apply one year prior to 
the notice ; they could recover for one year prior to the notice. To 
obviate the difficulties of that notice, it was changed to this form. 

A MEMBER OF THE COMMITTEE. Why does uot the general statute of 
limitations with reference to actions apply T 

Mr. Raymond. There is no general statute of limitations in the Re- 
vised Statutes. 

A MEMBER OF THE COMMITTEE. Why don't the Statutes of the States 
where the court is held apply! 

Mr. Storrow. It has been held that rights created by the United 
States authorities are not subject to State limitations, because it would 
allow the States to interfere with Congress. It was supposed for a long 
time that the State statutes would apply, but it has been decided that 
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they would not, for this reasou, that every State coald put a six mouths' 
limitatiou on the right given by Congress. 

Mr. Eaymond. I would like to make this suggestion to the committee: 
There is hardly a word in this bill that has not been thoroughly consid- 
ered by the best talent in the country and very thoroughly discussed. 
Everything in it means something 

A MEMBER. Was it discussed by parties representing both interests? 

Mr. Raymond. Yes, sir; by parties representing both interests and 
all interests — the interests of the patentee and the interests of the user 
of the patent. It has received the attention of all the gentlemen pres- 
ent who have participated in the discussion, and who met in Chicago 
and Boston during the summer, from time to time, to consider the pro- 
visions of this bill. A thousand copies ofthe first draught of the bill were 
sent from my office to the patent attorneys of the country, requesting 
them to make suggestions as to the revision, and a committee met in 
Boston afterward and considered the objections and suggestions made 
by the patent attorneys of the country ; and they made such modifica- 
tions and as they could before presenting it to Congress. Mr. Storrow 
and Mr. Smith will give you the history of the bill, however, if you de- 
sire it. Allow me to say that, unless there are some radical objections 
to the provisions of the bill, I hope the committee will be a little jealous 
about making amendments to it, so that we may get through without a 
difference of action in the two branches of Congress, which causes de- 
lay, and which prevented tbe passage of any bill at the last Congress. 

The two things that 1 insist upon that the committee shall consider 
in the way of amendments to the bill are, first, as to the matters of 
reissues ; whether the provision abolishing all reissues from three years 
after the issuing of a patent is not preferable ; and, second, reducing 
the time within which the parties may bring suits on existing causes of 
action after the passage of this act. 

I come now to the second section of the bill, which is the most impor- 
tant provision in it. [Beading the section.] 

A HEMBEB. What rule does the court adopt as a measure Of dam- 
ages now ? 

Mr. !^YMOND. If a party sues now at law before a jury, he recovers 
damages. His damages are measured by his license-fee, if one is estab- 
lished. The question arises, What is the license-feet It is hinted at in 
a phrase used iu the section, and is determined '^ by a reasonable num- 
ber of transactions applicable to the case ac bar." If I have just re- 
ceived a patent and want to introduce it, and I go to a railroad company 
and say, ** I want the prestige of having it introduced by your company, 
and I will give it to you for $500," that has no effect at all upon the li- 
cense-fee. If I am in straitened circumstances and obliged to sell the 
thing for much less than it is worth, to keep myself from starvation^ 
that has no effect at all. on the establishment of the license-fee. But a 
reasonable number of transactions, varying from three to three hundred, 
according to the nature of the case, to be judged of by the court — a 
reasonable number of commercial transactions, free from restrain^^ or 
duress, establishing in practice the patentee's estimate of the value of 
bis patent, and fixing the value as betweeu the buyer and the seller of 
the thing which is the subject of the controversy, will constitute the li- 
cense-fee, and limit, in an action at law, the plaintiff to that recovery. 
There is now a one-sided provision that the court may increase the same 
three times. " It is a poor rule which will not work both ways," so this 
bill gives to the court full discretion to increase or decrease. As a mat- 
ter of fact all patent litigation is now brought on the equity side of the 
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court, but that provision, which applies both to law and equity, allow- 
ing the court to increase three times, has never jet been used in a single 
instance. The reason is that the recoveries which have been obtained 
in patent cases were so ridiculously high, that the court has never dared 
to use that provision, or the advantage of that discretionary power. 
That being the rule of damages which now obtains at law, the amcunt 
of damage is ascertained in equity largely by expert testimony as to 
what the defendant has made or saved, or what he might have made or 
saved, and what the patentee (if that is the basis he wants to go on} 
would have made or saved, or both, and they award that amount to the 
patentee. Of course we don't find any such statement as that in the 
adjudicated cases, but that is the fact about it : the damage is ascer- 
tained in equity largely, if not entirely, by the theoretical profits, or 
savings, or both, of the user ; that is the rule of damage in patent cases, 
and the practice of the courts. 

Mr. Blancbard requested an opportnnity of saying a few words as a mechanic and in- 
ventor, and not as a lawjer. He said all the speakers before the committee were lawyers, 
so far as he knew. 

Mr. Baymond. I would be glad if the rule would be established by 
the committee that anybody who has a material amendment to present 
to the bill can be heard, so that the friends of the bill may be present 
and have an opportunity of answering any objection that may be raised 
to it. 

Adjourned until Saturday, February 2, 1878, at 10 a. m. 



HotrsE Committee ON Patents, 

Ten o*clock a. w., February 2, 1878. 

Mr. Eaymond continued. Mr. Chairman and gentlemen of the com- 
mittee : I would like to give the committee some additional illustrations 
and arguments on the point submitted yesterday, but can only indulge^ 
and that very briefly, in two particulars : 

And, first, as to the character of the grant giving to the patentees, 
and the exclusive monopoly which he enjoys. I reffer again to this be- 
cause I believe the principles set forth in the pending bill, and the 
pending public agitation, constitute the first step in the abolition of this 
kind of a grant ; and I think it may be added, the first step in the abo- 
lition of the rule of profits or sayings as having any consideration in 
the measure of damages to be recovered. But as to the exclusive grant,^ 
I take this illustration of the only case in which it is possible that such 
a grant should be the real objective desire of the patentee. If a half- 
dozen or more manufacturers through the country are now making pins 
by hand, and a machine is invented by which the whole market can be 
supplied from a room not the size of this room, the inventor wants a- 
monopoly of that market; what his selfish interests require and demand 
is, that be have a perfect monopoly, so that he can control the market, 
being able, through making these pins by machinery, to make them 
much cheaper than by hand, and thus control the market at a little less 
than the usual price and at a greatly enlarged profit. That and similar 
Oases are the only ones in which it is the true interest of the patentee, 
even, to say nothing of the public interest or questions of public policy, 
that he should have a close monopoly upon the things granted. Alt 
such classes of cases, in which close monopolies are desired, must result, 
of course, in hardship to the people, which I need not delay the corn- 
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mittee to eonmerate. Secondly, they defeat, as I have already shown, 
^0 tanto^ for the term for which the grant was made, tbe object and the 
sole purpose of the grant under the Constitution, and without any com- 
mensurate and without any immediate advancement of the interests of 
the people. In the third place, such a grant, on such terms, is directly 
contrary to public policy. 

The second point in the argument yesterday, to which your attention 
is again called, was that concerning reissues; and the proposition was 
submitted to abolish the right of reissue after three years after the date 
of the patent. I desire to add an illustration given by a member of the 
present House of Bepresentatives, who is president of a sewing-machine 
company and a large manipulator of large manufacturing patent inter- 
ests, who is in full sympathy with this bill, and in full sympathy with 
this provision concerning reissues. In fact, the provision is proposed 
by him. In his sewing-machine business they are manufacturing ruf- 
flers — an article which every lady in tbe land uses — which picks up the 
dotfa, makes a tuck, and holds it until the needle passes through and 
takes the stitches. It is one of the simplest combinations in the world, 
requiring simply the stamping out of a piece of metal in the proper form. 
It costs him to make it, twenty cents. For seventeen years, and I think 
longer than that, he made it without paying anybody any royalty on it, 
being advised that there was no patent claimed on that trifling machine 
or device. At least, until after seventeen years after the grant of three 
I^atents (the original grant and their extensions), there was no patent 
claim upon this device, and no royalty paid. But they were then so re- 
issued that he now pays upon this device, the cost of which is twenty 
cents, twentp'seven centa as patent royalties. That royalty must be, of 
course, a small amount per machine, on account of the number of them 
being made. That royalty is paid to men who are not entitled at all to 
it, and never were, but got it by the reissue of old patents. No claim 
was made until after the seventeen years had run. 

Mr. Olabk. After he had found it an article of such utility, why did 
he not patent itf 

Mr. Raymond. I think he had a patent on It. 

The Chairman. And theu did he have to pay a royalty on all ho 
had made previously t 

Mr. Raymond. No, sir; that is the only salvation or palliating cir- 
cumstance about this question of reissues. Heretofore, when a man 
surrendered a patent to have it reissued, he surrendered all rights under 
it. There is one clause in this bill which I leave others to advocate to 
tbe committee. It is that clause which saves to the patentee any right 
of action under the original patent, even though he surrenders it for a 
reissue; but does not cotitinue any such right of action unless it is con- 
tinued in the reissued patent. 

I pass now to explain the provisions of the second section of the bill, 
having yesterday stated the rules which now govern in ascertaining the 
damages through profits or savings, both at law and in equity. 

I am well aware that this provision of the bill amounts to a little less 
tbaii a revolution in equity jurisprudence in patent cases; but it is a 
revolution such as is demanded, in my opinion, not only by the princi- 
ples and the purposes of the patent law, but by the prevailing economy 
of the timos and by the unmistakable demand which comes from the 
people in this regard. 

Tbe provision is as to the measure of damages in patent cases, estab- 
lishing tbe same rule for both law and equity that now obtains in law, 
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and says what this shall be^beiag, as to cases at law, simply declara- 
tory. 

If the committee will pardon me, I have made statements which con- 
tain the provisions of this section, though not in the order in which the 
provisions are found there, but which, I think, will serve to a better 
understanding of them than if the provisions were read again. 

The section abolishes, in the first place, the distinction in these 
matters between law and equity, the reasons for which distinction no 
man within the past two years has been able to give. That distinction 
is abolished, and the rule is made — subject to the provisions which I 
shall further notice — the same in equity as it is in law. 
"^i Second. The section abolishes profits and savings in all cases ^< where 
it is for the interest of the patentee that other people generally should 
use ^ his device. I have referred to the pin-machine. That would not 
come under this provision which 1 am now citing. 

The controlling clause is in the fourth, fifth, and sixth lines, which 
read: ''Where it appears to the court or jury that, from the nature of 
the invention, it is for the interest of the patentee that other persons 
generally should use the same in like manner, and pay him a license-fee 
therefor.'' 

In such cases the license-fee, and not profits or savings, shall govern 
the mea&^nre of recovery, with the provision at the end of the section, 
which applies not only to profits and savings, but also to the license- 
fees — allowing the court to increase or decrease the amount of recovery 
so found, at its discretioti. The proviso reads : '^But if, in any case, it 
shall appear to the court that the damages or profits, ascertained as 
above, shall be inadequate to give the plaintiff a just compensation for 
the injury done by the infringement, or shall be in excess of such in- 
jury, the court shall have power to increase or diminish the amount to 
such an extent as may be just and reasonable." 

I noticed on yesterday the provision of the present law, allowing the 
court to increase the damages three times, and said if it was right to 
give that discretion to increase, they should also have the discretion 
which the courts wish they had, to decrease the damages in cases where 
they were excessive. We thought it better not to direct the court to in- 
crease or decrease threefold, but give in this matter, as in similar mat- 
ters, the widest discretion. It should be a proper discretion to either 
increase or decrease the damages, according as the justice of the case 
may require. 

The Chairman. Why should not the court, if this power be given to 
increase or diminish the verdict of the jury — if it is proper for the court 
to do that — why should we have any trial by jury at all? As I under- 
stand this provision, it gives the court discretionary power to increase 
or decrease. 

Mr. Raymond. There are a great many reasons for that. I will simply 
say this, that the present provisions of the statutes allowing courts to 
increase the damages have been found to be of advantage, and reasona- 
ble in their operation in actions before a jury. In a law case, it is well 
known that a jury know little or nothing about patent law. They go 
by their prejudices in such matter, very largely, and if we have a jury 
made up of a certain class of men, whose business interests are on a cer- 
tain side of the matter, the minds of the jury will be molded thereby; 
whereas if this discretion, which should be double, to increase and de- 
crease, and that discretion, too, being the subject of review in the higher 
court, be given, no injustice follows it; it is a relief from injustice which 
might otherwise follow, and require an additional trial of the case. 
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Mr. TowNSEiTD. What wonld be the use of a jury trial at all, then ! 

Mr. Raymond. We are boand to open the case to be passed npon by 
a jnry on accoont of the fifth amendment of the Gonstitntion, which pre- 
serves inviolate the trial by jnry. The proposition was argned before 
the Senate committee, under a suggestion to give the trial of patent 
causes only to equity. That was clearly in the face of the Oonstitution, 
and was abandoned. 

Mr. TowNSEND. But you propose to abrogate the trial by jury in- 
directly, if not directly. Why not directly ? 

Mr. Raymond. If it would amount to abrogation of trials by jury, I 
think it would be unconstitutional. We can reach it by indirection, and 
not directly, and thus save the violation. It saves setting aside the trial 
and granting a new trial, which power is given to the court in many cases, 
and has been sustained as a proper provision. 

Mr. Ward. I wish to call attention to one expression of yours, that this 
reduction or increase is a subject of review by a superior court. Don't 
yon think the affirmative power to increase or diminish, is a question of 
discretion, and not a question of review by a superior court? 

Mr. Raymond. It can be reviewed in equity cases, where all questions 
are considered on appeal, but in a case of law, where the basis of the 
action in the superior court was on a writ of error, where questions of 
law simply were reviewed, probably it could not ; but in an equity cause 
the qnestions of fact are reviewed, as well as the questions of law. 

I defined, I think, yesterday, what a license fee is sufficiently to show 
that it, as a measure of damages, would not be unjust in any sense. You 
will see that where it is for the interest of the patentee that other people 
generally should use his device, then the license fee obtains. 

The remaining portion of the provision is directed to what I consider 
to be a prostitution, by the courts, of the doctrine of trusteeship, and 
no matter how much we may differ as to what the rule now is as to re- 
coveries in equity courts, the Supreme Court has held that a man may 
be decreed to pay to the plaintiff, say $50,000, where it appears from the 
expert testimony in the case that he saved $50,000 by use of the device, 
although in his business he has not actually made a cent In other 
words, to make myself plainer, if he had not used the device he would 
not have lost as much as he did lose into $50,000; under which circum- 
stances the court holds that he is bound to pay that amount although 
he has rot got fifty cents in the world. One becomes a trustee for the 
conversion of property only where he has had that property in his pos- 
session, or for damages from the use of a patented device where he has 
had that money in his pocket, and there is no justice to require him to 
pay that which he has saved when the use of the patent resulted in no 
profit to him. The remedy is contained in lines 14 to 24 of the bill, a6 
follows : 

In taking^ an account of profits in any case, the defendant shall not be charged with any 
tKw'iag he may have made, unless it has enabled him to nsaliKe an actual profit in that part 
of his business conneoted with the use of the iuTeiitaoD. And the court shall determine 
what proportion of such profit is due to said invention, and what proportion to the other 
elements from which such profit was derived, capital and personal services excepted ; and 
the proportion of actual profit so found to be derived from the use of the invention shall be 
the measure of the profits to be recovered. 

I will say, in passing, that it is my opinion that ^' capital and personal 
services" should not h^ excepted, but I do not wish to call your atten- 
tion specially to that point. 

I wonld like to review this explanation of the section again, but time 
does not allow. 

The closing sentence in the section reserves and maintains inviolate 
S. Mis. 60 16 ^ J 
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the writ of injunctioD, as it now exists, so as to protect that right which 
is the utmost conferred under the Constitution, viz, the exclusive right. 
The first, principal, and practical remedy — that by injunction — is still 
retained to the patentee, without any alteration. 

It has been objected on former occasions that this section in question 
very largely reduces the amount of damages to be received in any suit 
at law or in equity by a patentee, and for that reason amounts to a pre- 
mium upon torts. ISfo comparison can be made between a tort which is 
committed in an infringement of a patent and the other torts known to 
the law, such other torts being, in almost every case, a wrongful coo- 
version of property, without any palliation. The value of patents, ex- 
cept those referred to under the illustration of a pin-machine, depends 
upon their being generally used and infringed ; so that, while the in- 
fringement is technically a tort, it is only technically so. If, in answer 
to this, some one should say it is necessary for his interest that the pub- 
lic should pay the owner of the patent first and use afterward, the 
answer is plain. I refer again to the illustrations used as to the com- 
pound for killing cotton-worms. It was for the interest of the patentee 
that it should travel from mouth to mouth, from plantation to plaota- 
tion, and that in the mean time every farmer should be using it, and that 
he should take a reasonable time to collect the damages. There is not 
the least semblance between this kind of a tort and any other known 
tOi the law. Infringements, also, are necessary on the part of common 
carriers. Take, for instance, the operations of the laws under which 
they are suffering. Being obliged, far the protection of persons and 
property, to use the very best devices known, whether patented or not, 
if the railroad company sets a. man's house or barn or hay -stack on fire 
through a smoke-stack which has not the latest improvement in smoke- 
stacks patented — if this patented improvement is not used the railroad 
company is mulcted in damages for accidental burning; and if it is used, 
the company is mulcted in heavier damages for infringement. Then, 
again, refer to the laws of trade, which are just as inexorable and abso- 
lute. It is an absolute necessity in almost all the branches of trade 
that patents should be infringed by merchants, farmers, tailors, carpen- 
ters, masons, &c. The idea that the infringer is, in any degree or man- 
ner, guilty of a tort in any other sense than a mere technicality, is ab- 
surd. If the present rule of damages is wrong, is iniquitous, and a 
burden upon the people, and Congress can change that rule and make 
it a reasonable one, it is for the interests of the patentee that it should 
be done. 

I met, a year since, a gentleman engaged largely in the manufacture 
of machines in the West^and be gave me these figures as indicating how 
men in the West engage in the manufacture of reapers, mowers, &o., 
who own patents and have to account to men who own patents that an- 
tedate theirs. He gave me one instance of where the whole cost of a 
machine, estimating the money invested in the manufacture, the amount 
of the wages of the men employed, the cost of timber and time for the 
sale of the machine, was $40, and yet he had to sell it at $150, in order 
to make himself whole, and to enable him to receive twenty per cent, 
from the business to cover profits and depreciation. The great differ- 
ence between what the machine ought to sell for and what he is com- 
pelled to ask for it in the market, is paid to these speculators who 
own the patents which his patents and productions infringe. 

The Chairman. Do you know what machine that was, Mr. Ray- 
mond? 
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Mr. Eaymond. It was either a reaper or mower, or harvester, some- 
thing of that sort. 

The Chairman. Where was it made ? 

Mr. Baymond. In Illinois. It was an Illinois man who told me, but 
I cannot tell his name. It would not, perhaps, be proper for me to do 
so. I am quoting from an argument that I made before the Senate 
Oommittee on Patents last year, during the last Congress. 

Another machine so costing $80, he tells me, is for like reasons sold 
for $280. Another one again, costing $250, he is obliged to sell for 
$650. It is the farmers who are paying these prices. Inferring, again, 
to the rule I spoke of a few moments ago, that the basis of recovery in 
litigation determines the basis of settlement under these patents with 
these speculators; you, gentlemen of the committee, are simply asked 
to modify this rule which requires the people to pay these enormous 
royalties. Before the Patent Committee of the House of Eepresenta- 
tives of last Congress, an application was made for the extension of a 
sewing-mftchiue patent. The chairman of the committee, in a unani- 
mous and lengthy report to the House, stated this fact as proven by 
testimony taken before his committee, viz, that the cost to the public 
of extending this patent for seven years would, under these rules, and 
under the practice, be more than otw hundred and fifty-nine million dol- 
lars. It has been a fact, until recently, that you could send to Eng- 
land and buy a sewing-machine and transport it to this country cheaper 
than you could buy one here. 

Another illustration from the railroads shows the absurdity of this 
rule of profits and savings under a patent. A man will commence to 
figure, for instance, how much fuel his device will save — ^it being some- 
thing pertaining to the furnace-box — and he will demonstrate, upon the 
theory of his figures, so that the ablest mechanical experts on the rail- 
road cannot show a flaw — cannot tell where there is a mistake — that 33 
per cent, can be saved by its use. Well, experimentation shows that it 
saves something, but exactly how much cannot be estimated, on ac- 
count of the difliculty of the problem. Pretty soon another man will 
come on with a device pertaining to the cylinder — a balance and relief 
valve — and show that it will utterly prevent any equilibrium of the pis- 
ton in the cylinder, by which another 33 per cent, in the fuel is saved, 
the power formerly used to destroy the small degree of equilibrium 
which existed being now applied to the ultimate purpose of locomotion ; 
and then another man will come in with a device for the exhaustcham- 
ber, a petticoat-pipe, or a set of blinds, and he will demonstrate a sav- 
ing of another 33 per cent. Put them all on to the locomotive and it is 
the old story of the Irishman ^' eating his cake and saving it too.^ 
While that is ridiculous, still it is a fact that, if we go into the conrts to 
defend infringements of these patents, we will, under the pending rules, 
be charged with every pound of coal we have ever used. 

I beg to again refer to the cotton- worm compound. Under this rule 
the inventor of that compound may start from the Ohio River and go 
South, and by employing able counsel can recover from the planters 
from one-fifth to one-third of all the crops of cotton cultivated there for 
the years during which his device has been in use, every particle of cot- 
ton that has ever been saved by the use of that compound. If they had 
saved one-third of the cotton crop which otherwise would have been 
destroyed by the worm, the whole of that third belongs to the pat- 
entee and not to the fanner. I need not multiply these illustrations. 

I desire to call the attention of the committee to a general principle 
concerning this rule of profits and savings. It Is a mistaken idea which 
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baa been coDtrolling in the courts for the last ten years, and as well 
among the people, that a patentee is to be compensated for his invention. 
It is entirely wrong. The theory is simply to give him a reasonable re- 
ward, not a compensation. 

Every part of a locomotive has at one time or another been subject to 
a patent, and it is fair to consider the whole thing as a simple patent. 
There are no figures that can convey the benefits which have accrued 
from its use. Take as well the utilization of electricity for oonveyiog 
intelligence between distant points; there is not money enough in the 
country to compensate tlie inventors for the benefits which have been 
conferred upon the public thereby. The public cannot afiford to com- 
pensate, they can only reward. The grant is a gratuitous grant ; it is 
for the purpose of promoting the progress of science and the useful arts, 
in order that the public may reap the benefits of it ; and all that is ever 
intended, or even practicable or possible to give to the invention, is a 
sure, a certain, a reasonable reward, which shall be an incentive to him, 
through getting a return for a class of labor which no other man gets 
a similar return for. The rewards given to patentees are not in any 
true proportion to the allowances made to others for similar labor, 
where property is created or protected, or a reward given by operation 
of law ; and in this respect it is fair to compare the reward of the pat- 
entee with the salaries of the legislative, executive, and judicial officers. 

The operation of this second section sends us to the courts and jury 
to ascertain the measure of the recovery. It is strictissimijuris^ a right 
which the people have. The courts are constantly estimating the value 
of all kinds of property, acquired in all kinds of ways; and why this 
should be any exception to the rules which obtain in other kinds of 
property in this respect, I do not know. It might result in a possible 
injury, in one case out of a thousand, to a patentee ; but that is unavoid- 
able in every general statute. While this Is true, I have no doubt that 
the patentee would be perfectly satisfied, in ninety-nine cases out of a 
hundred, with what the courts would do for him ; and there is no doubt 
that the settlements would be more prompt than under the present rule, 
and the burden of tax and annoyance of chancery litigation thus be 
gotten rid of. If you make the measure of recovery reasonable and easy 
of application, the number of suits and the number of patent speculators 
will be decreased, the rights of patentees will be more easily ascertained, 
more patents will be used, and the inventor will get his recompense 
easier, quicker, and oftener. The public are afraid of these patents. 
They won't use them now, if they can avoid them. 

The people of this country are under very great obligations to invent 
ors. I do not underestimate their value. I agree with every other 
roan who has construed the Constitution rightly, that what the inventor 
wants and should have is a certain and reasonable reward. 

By making this reward just and reasonable the public will be better 
satisfied ; the growing hostility to patents will be allayed; the users of 
patented inventions will be more num^ous, and will pay for such use 
far more willingly; and the temptation to buy patents for the purposes 
of speculation be in a great measure done away with. 

What, then, shall be the measure of value of a patented invention ? 

There is probably none that would be entirely free from objection ; 
but we believe that a fair and reasonable license-fee will come nearer to 
accomplishing the desired end than any other, especially if you leave^ 
in addition, the rule of profits and savings in cases where it is not for 
the interest of the patentee that the i>eople should generally use his de- 
vices. 
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As the closing part of my argament, I desire to anticipate some very 
important objections to the first and second sections, which will be made 
daring the argument, as to the constitational powers of Congress in the 
premises, and the argument that the bill as it now stands will result in 
the taking away of any right of property, and therefore would be in 
contravention of some constitational provision; and that, therefore, 
provisions should be attached to these sections of the bill making them 
only applicable to the extent of the constitational provisions. The pur- 
pose for which these amendments are proposed is to protect certain 
specalative private interests, and with the object that the public agita- 
tion of the present may be allayed, and that these amendments to the 
law, to be enacted by this Congress, may be repealed during the time 
that these sections are inoperative by virtue of amendments to the bill 
to be proposed. 

And, first, as the power of Congress to grant to the patentee less than 
an exclusive right, the Constitution providing that ^'Congress shall have 
l)ower to promote the progress of science and of the useful arts, by giv- 
ing to Inventors for a limited period the exclusive right to their respective 
inventions.'* 

I quote the following from Cooler's Constitutional Limitations, page 
187, as bearing on this question : 

Every positive direction contains an implication against everything contrary to it, or 
which woald frustrate or disappoint the purpose of that provision. 

I am utterly mistaken if it does frustrate the very and sole object for 
which the constitutional provision was enacted, to give to inventors aii 
exclusive monopoly for any considerable period. 

I quote again from the same volume, page 129 : 

Taxes should only be levied for those purposes which properly constitute a public burden. 
But what is for the public good and what are public purposes, and what does properly con- 
stitute a public burden, are questions which the legislature must decide upon its own judg- 
ment, and in respect to which it is vested with a large discretion, which cannot be controlled 
by the courts, except, perhaps, where its action is clearly evasive, and where, under pretense 
of a lawful authonty, it has assumed to exercise one that is unlawful. Where the power 
which is exercised is legislative in its character, the courts can enforce only those limitations 
which the Constitution imposes, and not those implied restrictions which, resting in theory 
only, the people have been satisfied to leave to the judgment, patriotism, and sense of jus- 
tice of their representatives. 

The last authority seems a sufficient answer to the theory which con- 
tends that Congress cannot grant to the patentee a right of property 
that shall not l^ an exclusive right. 

Just about as hopeless is the argument that the Constitution, con- 
taining a limitation as well as a conferment of power, and providing its 
single and sole purpose, also provides the single and sole meansj namely, 
"an exclusive rigbt,^' by which the purpose can be carried out. To sug- 
gest that the less includes the greater ; that the discretion is one that 
is proper to confer upon the legislature; that such an iron-clad provis- 
ion would be almost useless under the Constitution, and not in accord- 
ance with the established construction of other provisions of the Con- 
stitution ; that the affirmation of that power implies the discretion for 
which I am contending, and that it was manifestly intended that that 
discretion should be left in the hands of Congress, simply foreshadows 
the argument, which is conclusive upon the subject. 

The Constitution provides that an exclusive right may now be 
granted, and the natural, the first, and, if forcibly administered, a suffi- 
cient means therefor is the operation of the writ of injunction. No other 
statutory provision is necessary to embody the provisions of the Consti- 
tution. Congress, however, has wisely granted additiona remedies to 
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enforce ibis rigbt, and to compensate authors and inventors for the 
infringement of this right. 

The provisions of this bill relating to litigation — those to which I am 
directing my attention— do not change the right of property in the pat- 
ent itself, except remotely and indirectly, but are directed solely to the 
manner and extent and mode of recovery. 

A modification by Congress of these additional remedies, having a 
retrospective application, can only be objected to as being ex post facto; 
as impairing the obligations of contracts ; as infringing vested rights, 
•or as being in contravention of some limitation of the Constitution. 
For it has been repeatedly held that retrospective laws, when not of a 
criminal nature, do not come in conflict with the national Constitution 
unless obnoxious to itfi provisions on other grounds than their retro- 
spective character. (Cooley's Const. Lim., 264.) 

Though the infringement of a patent is technically a tort, plainly the 
regulation of the damages therefor by any enactment cannot be classed 
as expoatfaotOj there being nothing of a criminal nature involved. 

Proceedings to recover such damages are not ex contractu^ but are ex 
delicto. Certainly there is no shadow of a contract between the owner 
of a patent and a tort feasor, and I am relieved from sustaining a denial 
of any contract between the government and the owner of a chose in 
action to recover these additional remedies, for there is no inhibition 
upon Congress, though there is upon the States, not to impair the obli- 
gation of contracts. I will, however, add in this connection : 

A patent is not based upon a contract between tbe patentee and tbe Crown, in wbich 
tbe patentee, by communicating^ the secrets of the invention to the public, gives a valuable 
consideration for tbe grant, but is simply an exercise of the royal prerogative. (Feather vs. 
Queen [1665], 8 B. and S.,285.) 

If I had time I would answer that there is no contract between the 
government and the patentee, from the fact that there is no sufficient 
consideration for which the public should enter into such a contract. 
The contract cannot be sustained for want of an adequate compensa- 
tion. 

I have heretofore demonstrated that the United States patent system 
is based upon a gratuitous grant (and in no sense a contract) made for 
the purpose of public progress. 

There are few laws which concern the general policy of the State, or 
the government of its citizens, which may not affect contracts made 
both before and after their enactment. '' For what are laws of evidence, 
.or those which concern remedies, frauds, • • ♦ or acts oflimitatum^ 
• ♦ • butlawswhich affect thevalidity,construction,orduration,ordi8- 
charge of contracts T (Vide Ogden vs. Saunders, 12Wheat,259.) ** Wha^ 
ever merely belongs to the remedy may be altered at will, provided the 
alteration does not impair the obligation of the contract, and it does not 
impair it provided it leaves the parties a substantial remedy." (Vide 
Bronson vs. Kinzie, 1 How., 316 ; and 3 Grant's cases, 243.) " Without 
impairing the obligation of the contract, the remedy may certainly be 
modified as the wisdom of the nation may direct." (4 Wheat, 122, per 
Marshall, Gh. J.) Whether or not an infringement of a patent extend- 
ing over ten years is considered a continuous infringement or a succes- 
sion of daily infringements, certainly none will contend that there is 
any contract between any of the parties to the patent, or to the infringe- 
ment thereof, that a certain amount should be recovered for such 
infringement, or that the damages thereof should be computed upon 
any particular basis of duration. 

The only remaining objections are that the proposed provisions, if 
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made retroactive, would infringe vested rights, and be in contravention 
of the fifth amendment to the Constitution, prohibiting the appropria- 
tion of private property without " due process of law.'' 

Probably a sufficient answer to that objection is the fact that, while 
<^ due process of law " is generally not satisfied by mere legislative en- 
actment, but must include judicial action, still in a number of cases it 
is satisfied by mere legislative enactments, and in such cases as this. 

I am not able to give a full and satisfactory review from the decisions 
as to the meaning of this term, ^'due process of law." The Supreme 
Conrt has, however, held that it does not necessarily imply judicial pro- 
ceedings. Nor have I been able to review the cases to demonstrate that * 
the present case is one in which judicial proceedings would not be re- 
quired, and in which legislative action is final. 

Mr. PoLLABD. The Supreme Oourt has given, within a few days, a 
full definition of the term '' due process of law." 

Mr. Raymond. 1 have not had access to the opinion. 

The answer to the objection which I am now considenng is twofold. 
In the filrst place, I think that the provision of the Constitution is avoided 
entirely by the character of the provisions which are now pending be- 
fore the committee. 

But, secondly, the question is, what vested right of property has the 
owner of a patent in the damages to be recovered for an infringement 
thereof? It is a general and familiar rule that ^Hhere is no vested 
right in a particular remedy «" Any rule or regulation in regard to the 
remedy, which does not, under the pretense of modifying or regulating 
it, take away or impair the right itself, cannot be regarded as beyond 
the proper province of legislation. The utmost of the rights under con- 
sideration — the utmost of the rights which Congress, pursuant to the 
Constitution, can confer upon authors and inventors — is '^the exclusive 
right to their respective writings and discoveries." The <^ particular 
remedy" and the '< right itself," as above, in the patent law, is the ^* ex- 
clusive right" of the Constitution, and the remedy is by injunction. 
Congress has added other remedies, but they are so founded and of 
such a character that no right can so vest therein as to take them out 
from Congressional control. A right of action itself (here we are con- 
sidering only the method and extent of the remedy attaching to the 
action) is undoubtedly property, which may in some cases become 
vested. But it is competent for the legislature to take away the right 
of action itself, unless it springs from contract or from the principles of 
the common law. (7 Johns., 477; 12 N. Y., 211, etal) "It has been 
held that the legislature may even take away a common-law remedy 
altogether, without substituting any in its place, if another and efficient 
remedy remains." (Cooley's Const. Lim., 288.) 

The case of McClurg vs. Kingsland, 1 Howard, 570, seems to me de- 
terminative of the questions now at issue. In this case the question 
was as to the validity of a patent granted under the patent acts of 1793 
and 1800, those acts having been repealed, subsequent to the commence- 
ment of the suit, by the act of 1836; and the Supreme Conrt therein 
said, speaking of the right of property in the patent itself, {. 6., its validity, 
^^ This repeal, therefore, can have no effect to impair the right of prop- 
erty then existing in a patentee or his assignee, according to the well- 
established principles of this conrt in 8 Wheaton, 493. The patent must 
therefore stand, as if the acts of 1793 and 1800 remained in force ; in 
other rejects, the Uth and 15th sections of the act of 1836 prescribe the 
rules which must govern on the trial of actions for tlie violation of patented 
rights J whether granted before or after its passaged 
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I coDtiuue quoting from the same case : 

The power of Confess to legislate upon the snbjeot of patents is plenary ; and as there 
is no restraint upon its exercise, there can be no limitation to the ri|^ht to modify at pleas- 
ure the laws respecting patents, so that they do not take away the right of property in ex- 
isting patents. 

It IS no objection to the validity of the laws respectinf^ patents that snch laws are retro- 
spective in their operation. (McClurg vs, Kingsland, 1 Howard, 206; 8np. Ct., 1843 ) 

Eeferring now to the particular sections (1 and 2) under considera- 
tion: 

The limitation of section 1 does not take away any right either of ac- 
tion or recovery. It simply directs the court, in decreeing the remedy, 
to ascertain the same, with reference to the general principles of stale 
claims and laches in a definite manner herein provided. If the infringe- 
ment sned for had continued but for four years, the statute would not 
apply at all. If it had continued for five years, the extent of the remedy 
would be modified accordingly, but not denied. So of the second sec- 
tion: in certain cases it simply provides that the courts shall not be 
governed, as now, solely by certain rules in ascertaining the remedy, but 
for the purpose of equity and justice shall broaden their vision beyond 
the horizon of profits and saving. 

It has been the habit and the animm of the bench, and of the mem- 
bers of the bar representing patents, to erroneously consider the rights 
of which we are speaking as more sacred than vested rights in real 
estate and other kinds of property, which, after being vested, are con- 
stantly being affected in their values and titles by legislative acts in 
prcesenti. It is because this incorporeal right, inhering merely in the 
effusions of genius and in letters-patent which give expression thereto, 
depends, on account of public necessary practices of infringement which 
are beyond legislative control, not for its existence, but for its specula- 
tive value upon these rules of recovery, that my brothers of the bar are 
so tenacious and jealous of such enactments by Congress. 

I had intended, Mr. Chairman, to refer the committee to some con- 
siderations as to the public policy of making these acts in prcesenti. I 
will indulge myself in one of them, though I feel that I have already 
occnpied too much time. 

However much the gentlemen of the committee may differ from the 
views that I have expressed, they will allow me to say I think that is 
our right, and the right of all those 1 represent to present these views 
in the forum which the Constitution has given us, namely, the courts of 
the country. We do desire that, so far as possible, the provisions of 
this bill shall be provisions in prwsentiy and apply to existing causes of 
action, to existing patents, and to any evils which now exist where no 
risk is run of losing their benefits entirely by having them held uncon- 
stitutional as illegally retroactive. Where there is any such danger we 
have obviated it by making the sections apply only to subsequent rights. 

f A general conversational consideration of facts followed, in which the 



members of the committee and others present took part.] 

T. H. E 



AYMOND. 



NOTE. 



In the printing of this argument, I take the liberty of adding to the 
general notice of the many untruths and misstatements of A. H. Walk- 
er's arguments, which appear immediately after the same in this record. 
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This which I mean to be an anqnalified denial of the troth and fairness 
of almost every allusion made by him to either Mr. Payson, the Western 
Bailroad Association, or myself, and especially the statements made in 
his brief dated March 4, 1878, as to Mr. Payson's opinion of the con- 
stitntionality of the second section^ as evinced by the telegrams ap- 
pended. And I call the attention of the committee to tt^ manifest 
nnfairness and bad faith in the manner in which the statements of this^ 
his last effusion, is made up. 

J. H. EAYMOND. 



Washington, March 5, 1878. 
To George Payson, Esq., Chicago : 

Walker is reprinting the falsehoods with which he regaled his argu- 
ment, and alleging, that btecause undenied, they are admitted. 

Telegraph me immediately a denial for print of his statement that you 
told Mr. Kales second section was unconstitutional, because made ap- 
plicable to existing causes of action. 

J. n. EAYMOND. 



Chicago, III., March 5, 1878. 
Mr. J. H. Eaymond, Washingtorij D. C. ; 
I never told Kales any such thing. It is absolutely false. 

GEOEGB PAYSON. 



CmcAGO, III., March 5, 1878. 
To J. H. Eaymond, Washington^ D. C. : 

Kales says must be a misunderstanding, that he never had any con- 
versation with me on the subject. 

GEOEGE PAYSON. 



AEGUMENT OF ME. G. H. CHEISTY. 

Mr. Christy. I will take up the question under discussion right 
where my brother Eaymond left it off— on this question of profits and 
losses. The suggestions made by one of the committee are exactly in 
point. I fail to see the injustice as regards purchasers and users as to 
gains and profits on business carried on ex delicto; and I take a case in 
point, in which I brought a suit for infringement of a patent on a horse- 
rake. It involved litigation running through some years, and I got a 
final decree, sustaining the validity of the patent, awarding an injunc- 
tion, and ordering an account. I put the defendant on the stand, in 
order to get the number and the amount of his sales, to ascertain his gains 
and profits; and, to my utter dismay, he produced his books, showing 
the sale of two thousand machines and an actual loss of some $2,000 in 
the business. The sole value of the rake depended on his using the 
patented device. It was the only thing that gave it market value. 
There, I could not recover profits under the law of 1836 and 1839. 
Now, then, that man was a man of wealth; he carried on other branches 
of business, and he was able to respond in damages or profits. He 
bad carried on his business in such a negligent manner, he built 
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tbese rakes so poorly in respect to mechanical workmanship, using 
green wood for wheels, that they were all returned to him, and, 
as a matter of fact, he did not make anything. I had to settle the 
suit the best way I could, and my client got little or nothing. In 
that case the rule of license-fee could apply ; but now I submit a case 
in which the rule of license-fee would not apply. I presume the com- 
mittee have noticed the quality of sheet-iron used for locomotive jack- 
ets — a dark-blue sheet-metal. That metal is made by a client of mine, 
who is the only manufacturer of it in the United States. He and his 
father, and grandfather before them, have been in that business now for 
over half a century. They have built up the business and made it pay 
by putting into it their own capital — the best years of their lives ; and 
a fourth descendant is coming onto the stand. They have put into it 
the best work of their brains, and have got an article of sheet iron which 
is superior to any sheet-iron in the world, and vastly better than the best 
Eussian sheet-iron. Now. he has a manufactory established which is 
able to supply the entire demand. Suppose this bill passes, and under 
it it shall be held that a reasonable license-fee shall be the measure of 
recovery. His neighbor says, as I am only responsible for that reason- 
able license-fee, which will run about so much a pound, I will pot my 
money into that business; I will go into that trade and undersell the 
business, and I will crush him, and account to him for a cent or two or 
three cents a pound on what I make, instead of 20 per cent, profit which 
my friend spoke of as being a fair manufacturing profit on reaping-ma- 
chine manufacture. Now, there is a case of gross, rank injustice, which 
this law would authorize by virtue of abolishing the rules of damages 
€x delicto^ and allowing them a license-fee to measure the injury done 
after a long operation in taking testimony. 

My brother Eaymond has made, I think, some very rash statements, 
and I only wish I had time to follow them all. He has done it not 
through any intention, but through failure or forgetfUlness to weigh 
words. The committee will remember that on one point he claimed that 
the action for infringement was only in the most remote degree an action 
technically ex delicto^ and also that the issue of a patent by the govern- 
ment and the public is not one ex contractu^ but merely a gratuitous 
grant; and thus he argues that the injury done is one in the nature of 
an act ex delicto. I call attention to the inconsistency of the entire argu- 
ment, where in one case he claims it is an action ex delicto^ and that in 
another case it is ex contractu. 

I wish to state one word on the cotton-worm question. That worm 
was hatched up before the Senate. I am surprised that as much weight 
has been attached to it as has. The argument that a man who has in- 
vented a compound of Paris green and flour is therefore entitled to all 
the benefits of the cotton crop which results from the killing of the cot- 
ton-worm, is the most absurd theory I ever heard in connection with a 
patent law. Suppose I should patent a remedy which was a sure cure 
for cholera infantum; on the same plan I could say every child has got 
to account to me for the value of its life during the ordinary term of 
human existence. I would not like any softer thing than that. The 
measure of the damages resulting from the killing of the cotton-worm 
must be simply the gain or profit on the sale of the mixture, or a reason- 
able license-fee. The effects derived firom it do not come from the Paris 
green and the flour ; they come from the wind and the weather and the 
sun. You kill the worm ; there is the end of the invention. Whether 
or not you get a good crop depends on the wind and weather, for they 
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are alone the sole cause« and to charge the results to the remedial agency 
of the compound is absurd. 

When a case was called for and our friend responded with the Tanner- 
brake case, it is sufficient to say that that was a mechanical and not a 
chemical device. A question of mechanics involves the using of ma- 
chinery, and every time that machinery runs it is an infringement. You 
use your medical remedy once, and that is the end of it. The profit or 
gain in reference to chemical mixtures — Paris green and flour— ends 
when you have made the mixture and sold it In reply to the question 
raised by one of the committee, in reference to a purchaser in a drug- 
store, I will say that if the compound is made by the patentee and put 
on sale, the right of the patentee has gone when the sale is established; 
the sale carries with it a license to use. But I apprehend the question 
arises in a case of this kind : where the cotton-grower goes to the drug- 
store and buys his Paris green, and then goes to his flour-barrel and 
mixes it and puts it on the crop. The only liability of the party then is 
for the gains and profits he has made by the mixing, or a reasonable 
license on the mixture, ^ow, in answer to the query, I say I do not 
think that question has ever been passed upon in any court, and the 
Tanner-brake case is not a similar one. 

Mr. Aiken. You know that there is a great monopoly in cotton-ties — 
the iron bands used by the manufacturers of cotton in baling their 
goods, and also in baling the raw cotton. Now, you also know that 
there are a great many methods of tying this band, all of which are 
claimed to be infringements of what is known as the ^'English arrow ^ 
tie. Suppose, as a private individual and planter, I am using one 
of the other devices, am I responsible for damages to the cotton-tie 
company 1 

Mr. Christy. I suppose yon are. 

Mr. Aiken. Even though I buy that tie from the manufacturer him- 
self, who publishes to the world that he manufactures it? 

Mr. Christy. If you purchase from any person who is authorized to 
make it by the owners of the patents 

Mr. Aiken. Suppose I know a man in Pittsburgh, or in some other 
city, who makes a tie, and I go to Pittsburgh and buy this tie in the 
stores or on the market, the representative of the English Arrow Cot- 
ton-tie Company follows me to my farm and sees me using it, am I lia- 
ble to him tor an infringement? Remember, I have bought from this 
manufacturer in Pittsburgh, who has advertised that he is manufacturing 
these ties. 

Mr. Christy. As the law stands you are, and that is what the Baker 
bill is intended to correct. That is one of the principal objections some- 
times alleged to the patent law as it now exists. You are put, by vir- 
tue of this, on your guard, in reference to where and of whom you shall 
buy your ties ; and you are required, as all men are required, to look to 
the article you purchase, just as you are in other matters. Yon go to a 
horse-broker to buy a horse, and you are expected to use caution to find 
out whether the man has a right to sell it. Supposing a stranger comes 
along and says, ^^ I have got a good horse here, worth $150, which I 
will sell for $75," the presumption or suspicion will at least arise in that 
case that the man did not come honestly by that horse. 

Mr. Aiken. Suppose he asks $150; he wants to get the money that 
the horse is worth ; there is no means of determining, in the first case, 
except by the offer below market price. 

Mr. Christy. I can only say the vendee must look out for his title, 
and as to the right of the party from whom he purchases, the same as 
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in real estate. You have got to make sure in real estate that tbe ven- 
dor has a good title to transfer to yoa, and the same rnle prevails in 
patents. You are pot on yoar gnard In that respect. 

Mr. TowNSHEND. It would be impossible for a man to discover whether 
the vendor of a title was entitled to sell it. How can he ever ascertain, 
by any record Miy where, that the person has a lioeuse f 

Mr. Christy. It is one of the necessary evils of the system. 

Mr. TowNSHBND. It is one, however, that cannot be possibly avoided 
by an innocent purchaser. 

Mr. Christy. I do not know that. I may say in reference, for in- 
stance, to reaping machines, that the way for the farmer to protect him- 
self is by purchasing from responsible parties. He is technically liable 
for infringement for the use of that machine, and every time he uses it 
he commits a new act of infringement ; but the cautions farmer will 
look well to the party from whom he purchases. If he purchases a Mc- 
Cormick,or a Marsh, or a Wood mowing-machine, he knows that, on 
ordinary business principles, the maker will protect him. I know a 
party in Ohio who brought two hundred suirs against the users of a 
harpoon hay -fork, used to hoist oil* a load of hay and dump it into a 
hay-mow. He did it to compel the manufacturer to go there and defend 
the suits, which the manufacturer did. The farmer was not hurt a dol- 
lar. It was simply a little sharp practice, in order to get the infringing 
manufacturer away from the forum where he lived, and where he wanted 
the cases to be tried, and compelling him to go where the patentee lived ; 
and the suits were brought simply to put the manufacturer in such a 
position that he had to defend his interest. The same applies in refer- 
ence to this cotton-tie question ; and I may say here that in three suits 
I am retained against the American Cotton-tie Company. It is for tbe 
interest of the parties in Pittsburgh from whom jou purchased — and I 
presume they are my clients, though I don't know whether you were 
referring to any particular case or not — ^it is for their interest to protect 
you, because if they don't you tell your next neighbor, " I can't bqy that 
tie, because I was sued f but if the party from wliom you purchased 
comes forward and defends that suit, and the fact is known that you 
will be protected, why you have no hesitancy in purchasing, and the 
suits don't hurt you. And this is almost always the result, and is in- 
tended to be the result, when individual users are sued. The suits 
against single users alone wouldn't pay the patentee. 

Now, a word on this reaper question. The figures that Mr. Raymond 
gave were that the machine coats $40 ; that after allowing a manufac- 
turer's profit, amounting to twenty per cent., he sold'it for $I5(h Take 
off one-fifth from these as the manufacturer's profit, and that is only the 
beginning. Brother Eaymond forgot to tell 119, or the reaper men forgot 
to tell him^ that there is an additional profit that has to go to the re- 
tailer of that machine, who sells it to the farmer — the middleman. Yon 
take off, then, twenty-five or thirty-three per cent, more from that. Now, 
take off the losses from bad debts. 

Mr. Raymond. Tbe prices he gave me were the prices of the manu- 
facturers to the middlemen. The figures I get are from representatives 
of the company, from the machine company, and they are large manu- 
facturers in Northern Illinois, at whose request Mr. Lathrop introduced 
his bill to make the limitation short, and to repeal this profit and sav- 
ings principle entirely. 

Mr. Christy. The Marsh Harvester Company you refer to. I know 
them perfectly well ; they are clients of mine, and I know those figures 
are not true. I fought against the extension of those patents, and tried 
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to show how large license-feeH they had received, and it was only a small 
fraction of what you name. I have since been counsel for the patents, 
and I know from personal knowledge that he did not state the facts cor- 
rectly, or else you did not understand him correctly. One great allow- 
ance of the profit is a large sum which has to be paid out in insurance, 
transportation, and bad debts ; and there is one villianous part of this 
business: they take notes — McOormick has got a safe full of them — with 
mortgages to secure the debt ; and the costs of collecting, and various 
other things of that kind, and the carrying all your sales for three years 
in these long notes, bearing very little interest, and then taking out 
your 440 cost (they cost more, I am sure), and you have not a very large 
margin left for royalties for machines. I simply want to present this to 
show that this royalty is nothing like what Mr. Kaymond would en- 
deavor to make it appear. 

Another rash statement is, that the value of a patented device results 
from the infringement of it. That is very much like the old theory of 
doing wrong that good may come of it. The reverse is true : the value 
of a device depends upon the honest use of it, the lawful use of it, and 
there is do patentee from one end of the land to the other, unlet^s he is 
a speculator, who wants his patent to go into use by infringement; but 
he wants that the parties who desire to make use of it shall come to him 
and pay a lawful price. 

A number of other statements were made, that I have not time to re- 
fer to. I wanted, also, to refer to other sections which I consider cither 
good, bad, or indifferent; but I only propose to refer to those which I 
consider positively bad ; and my opinions upon the others are divided 
between the good and indifferent 

The provision for taxing patents is one which meets my highest ap- 
probation, and I sincerely hope it will be reported, as the result will be 
undoubtedly to remedy a large portion of the evils which brother Ray- 
mond has set forth, such as si)eculations in patents, &c. 

Again, after a patent has got established and become successful, it is 
a common thing to hunt up similar prior issues, purchase the patents, 
and, under the facilities afforded by law, on reissues obtain a reissued 
patent, covering what somebody else has invented, and then sue the 
real inventor. This will wipe out at least seventy-five per cent, of that 
class, and then we will have a great deal less trouble from that law. 

I turn to sections 8, 9, and 10, and will refer to them, premising, how- 
ever, under the law as it now stands, that we have but one remedy, and 
that is at suit for infringement at law or by bill in equity. This bill, as 
I understand, proposes now to provide for three remedies in the hands 
of the infringer ; and I think my brother Raymond remarked in the 
Senate committee that this was a bill in the interests of infringers. In 
the first place the law makes provision in section 8 for testimony, that 
a party or a number of parties — for instance, the association of rail- 
roads which my brother Raymond represents — ^may associate together, 
and by certain proceedings in court lay up testimony to be used at some 
future time. 

In the second place, by section 9, they may file a bill in the circuit 
court in order to repeal the patent, abolish it, wipe it out of existence. 

In the third place, if they do not wish to resort to either of these 
remedies, they may go into court in case of the patentee's threatening 
to bring suit, and require him to proceed in an action of infringement. 

Kow, it is a very rare thing to put three remedies in the hand of oxi^ 
man, and that man presumably the wrong-doer. I submit, now, that sec- 
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tioDs 9 and 10 ^ve abundant remedy, and that section 8 gives a remedy 
that is very dangerous. 

Section 9 I approve of fully. In case it appears that a patent is un- 
justly granted, or that it is informal, the parties may proceed under that 
section in equity and wipe it out of existence. 

I have no particular objection to section 10, though I think it is need- 
less. That is one under which the patentee or owner of the patent may 
be required to proceed by suit. I think two remedies certainly are 
enough, or ought to be enough, for one wrong. But now these parties 
come here represented by their attorney, and want an additional pro- 
vision for testimony. I think the statement made yesterday was wise 
and sufficient^ that the law at present gives sufficient remedy. I think, 
further, that it is a dangerous remedy to put into the hands of a wrong- 
doer, particularly if he is a wealthy party or corporation, and I use the 
word corporation not in any ill sense, for it is one of the most honest 
and legitimate ways of carrying on business ; but it is specially danger- 
ous to give the power to seventy or eighty wealthy corporations to 
pounce down on an inventor and snatch from him all his just rights, as 
was the case with GhK>dyear, and reduce him to absolute beggary ; and 
as was the case with Pullman when he was jacking up houses in Chi- 
cago; or as with Westinghaus, who was not able to pay me his first 
fee for his first caveat. Now, if it is good to put in the hands of an 
associated power representing such a consolidated amount of wealth, 
and with the unscrupulous character for which railroads are noted (I 
speak of it only as an entity, and not in regard to its officers)— I say it 
is a very dangerous thing to put such a grant of power into the hands 
of such an organization, in order that they may sit down on and 
squelch an inventor without any money to fight them. 

There is another way in which they may squelch him by virtue of sec- 
tion 8. Suppose the bill passes in its present form. A patent is issued 
which I should like to kill on sight. It don't make any difference why. 
I serve notice to take testimony, and begin by calling the patentee on 
the witness-stand and asking him, ^^ When did you make this inven- 
tion?" I interrogate him by a vigorous examination — and any lawyer 
knows how to conduct one who has had any experience of that kind — in 
reference to the very foundation of the grant of his rights, when he is 
off his guard, when he has not his papers to protect himself as against 
nie, and when I am trying to get the worst record against him I can. I 
put him on record as to the date of his invention. I do it when he has 
not an opportunity to put his best record in shape. Having established 
the record against him as to the date of his invention, I proceed now 
to antedate him. 

Mr. Ward. Does not the section provide that he shall receive due 
notice f 

Mr. Ghbisty. No, I am not bound to give him notice of what ques- 
tion I am going to ask him on the line of ray investigation. I will 
take him off his guard and make him answer these questions. Now, 
then, if I have got seventy or eighty railroad companies at the back of 
me with their capital and their employes, it is a very singular circum- 
stance if I cannot cook up some testimony among them. I do not say 
that brother Kaymond would, but I do not know who his successor 
might be. Now, what do I do with this testimony? I can bring in any 
testimony I please, bearing no relation to the subject, and a master in 
chancery has no control over the admission or rejection of it. I will put 
in hearsay testimony ; I will put in a story — that of garrulous old wo- 
men) I will make extracts from an old newspaper; 1 will lumber all 
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that into the record. IS'ow, if this came to a decision before a judge he 
woald throw out all this refuse, and, knowiug it, I would not then pat 
it in. 

This bill does not provide for any adjudication. There is no means 
by which the defendant cau force it into a trial. I can put in anything 
I like, and put it all in. 1 make the worst case against him I can, with- 
out his having any opportunity to go before the court and expunge the 
irrelevant testimony. It is all put in, and put on record in the Patent 
Office, and there is a cloud at once put on the title, ^ow, what man 
here would like such an action taken in relation to his real estate? For 
instance, I buy a farm of sixty acres; I have a rich neighbor, who 
pounces down on me and says : ^' I don't think I want you here. I will 
file a bill to perpetuate testimony, showing that John Smith, squatter, 
or Bill Jones, or Jack Thompson, or somebody else, came and squatted 
on the property under the homestead act, and that his title is superior 
to yours. I will put that testimony on the records, and it has got to 
stay there, and you can't have any adjudication." And it becomes a 
cloud on your title as long as you remain there, thus allowing gross in- 
justice to be done. It is putting a dangerous remedy in the hands of 
a most dangerous class^the wealthy part of our country, who want to 
use an invention without paying for it — in order that they may use it 
if they want to. 1 do not think they will ; but I say it is a dangerous 
experiment to grant a power which they may use against a class of men 
who cannot de^nd themselves. 

Mr. TowNSHENB. Would this affect the inventor, unless he was a 
party to the proceeding? 

Mr. Ghkisty. The bill proposes to make him a party. 

Mr. TowNSHBND. Then the bill proposes to give notice to him of any 
proceeding, does it not ? 

Mr. Cheisty. He does not know what will be the direction of the ex- 
amination. 

Mr. TowNSHEMD. The bill must set forth ^' the date, number, and 
subject of the patent, and the name of the patentee, the names and resi> 
dences of the several parties interested in said patent, so far as known 
to him, the names of witnesses proposed to be examined." 

*Mr. POLX.ABD. There is no issue made up beforehand ; nothing as to 
the direction or scope of the examination ? 

Mr. Smith. The first clause provides that it shall set forth, &c. 

Mr* Chhistt. There may be no issue, and no suit ; and worse thai^ 
that, it is followed by no adjudication. It is the maxim of the law that 
there should be an end of litigation. I am utterly opposed to any such 
provision as will allow any litigation to be carried on unless followed by 
adjudication. I think it is a dangerous thing. 

Mr. Ward. How much more notice, on the contrary, would came 
from the patentee as plaintiff? 

Mr. PoLLABD. But there is an issue there. 

Mr. Wabd. Anything more tban a formal issue f Does it give any 
more light to the cause of action than a formal declaration does— and 
that does not give any. 

Mr. Chbistt. Well, it involves certain questions, but you do not 
know what the power to perpetuate testimony involves, nor does it 
render it necessary that the bill filed should state that. 

Mr. Smith. Your difficulty would be remedied by requiring a very 
particular description of the suit. 

Mr. Chbistv. It would be remedied in part; but it would enable tes- 
timony to be introduced to affect the title of a party who has tkprima^ 
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facie title^ and would not be followed by any adjudication; in other 
words, you and I do not want any cloud thrown on the title of a patent 
we own. 

The Chairman. Is there not in every State in the Union a law for 
perpetuating testimony, and cannot the same objection be made with 
the same force and effect in all those cases that you make now, and has 
any such evil ever arisen firom that law by which testimony is perpetu- 
ated, as you suggest! 

Mr. Briggs. Does the statute in any State for perpetuating testimony 
require the testimony to be recorded in any court where the titles are 
recorded! 

Mr. Storrow. It does in Massachusetts. 

Mr. WiLLiTS. There is nothing in my State that has the effect of 
lis pendens, 

I think there is something in the suggestion I made yesterday about 
what is the extent and effect proposed in this notice by filing In the 
Patent Office. Now, they say this cannot be used as testimony, except 
between the parties. Well, if that is the case, what is the use of filing 
it in the Patent Office ? It is to be a notice, and if that is the notice, is 
it to be a notice for the benefit of other than parties to the petition f And 
if it is notice to all parties, won't it be something in the nature of an es- 
toppel ? Don't it affect parties outside of the petition and outside of 
the proceeding! In taking Uiis testimony, of course I have not looked 
it through. It looks as if the very fact of filing it in the Patent Ofiice 
is intended to reach beyond the parties that are really involved. 

Mr. Brigk>s. It does, by the terms of the bill, reach all subsequent pur* 
chasers. 

Mr. Ohristy. The exact purport and object is to crush the patentee, 
or to prevent his making any sales. For example, I take out a patent 
:for tooth-picks ; my neighbor, or friend, or enemy wants to make use of 
my mode of making tooth-picks, and without paying me anything for 
it. He says, *'I will infringe"; or, "I will buy a license." Or I will 
change the illustration : He is making tooth-picks in some other way. 
Now, he says, " This mode of yours is better than mine, and I want to 
crush you in the business." He files a bill to perpetuate testimony. He 
throws out his drag-net (lawyers have always heard of fishing suits) — 
he throws out his drag-net in order to drag in testimony to affect the 
validity of my patent. He puts that on record in the Patent Office, in 
order that any manufacturer of tooth-picks who might be disposed to 
buy a license from me might have access to it, and through him find out 
some serious question as to the validity of my patent ; and, if so, he 
may be dissuaded from buying a license from me. That is the object of 
it. It does not appear on the record what it is for ; but that is the 
practical effect. 

Mr. TowNSHEND. Is the evil here any greater than the evil growing 
up under the law of the different States ! 

Mr. WiLLiTS. I think you will find this statute a great deal broader 
than anything of that kind. 

Mr. TowNSHBND. I use the question of land-titles as a parallel case 
for illustration. There is no Federal law authorizing the perpetuation 
of testimony. 

Mr. Christy. Unless it be the present provision in the Revised 
Statutes. My opinion of the point, now, is just this, that the present 
act covers all the remedy that is needed. It is such that, when an ex- 
treme case arises, an exceptional case, one associated with a vast 
amount of fraud, it will enable the courts to take jurisdiction on pros- 
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eutation of proper facts, and provide for tbe perpetuation of testimony ; 
and that is all the remedy they need. 

The Chairman. Is not the same objection tenable against the gen- 
eral statute for the perpetuation of testimony ? 

Mr. Christy. No, sir; for this reason: Under the general statute, 
as it is now, the whole responsibility must devolve upon the judge. 
He has to be on his guard, so to speak. Now, the manner in which that 
authority is to be exercised is a matter devolving upon him ; but you 
pass this law, and the judge then will say, ^^ Why, I am relieved of a 
vast responsibility in relation to this by the legislative enactment, and 
as long as I follow the act it will be the fault of the legislative enact- 
ment if any wrong is done." The master in chancery in United States 
courts has no authority to pass on what is legal testimony. He is bound 
to take down everything that is offered. Who is going to say what is 
legal testimony ? 

Mr. TowNSHBND. Could not the court always decide that in review- 
ing the testimony ? 

Mr. WtLLiTS. But the evil is done. 

Mr. Christy. Suppose I file in New York a petition for taking testi- 
mony in Chicago. I drag my fishnet through the shops of the railroad 
companies. I gather testimony, good, bad, and indifferent, and put it on 
the record. The master in chancery has taken down the testimony, and 
cannot pass upon the suflBciency of it. The law makes no provision for 
making issue, and how are you going to expunge what is immaterial f 
I can put in anything I please. I am five hundred or a thousand miles 
away, and I will carry on the examination just as I please, and you can- 
not stop me. I have already stated that 1 think section 9 is a wise one. 
Section 10 I have no serious objection to. 

Mr. TowNSHEND. Why do you say this testimony will be necessarily 
taken by a court commissioner ? 

Mr. Christy. I do not know any other way. 

Mr. TowNSHEND. I think it is to be taken by the circuit judge. 

Mr. Christy. If you can get a circuit judge to sit for that, you can do 
more than any one else can do. They will do just as Judge Blodgett 
did, and as he is doing today. I went out there and entered a motion 
that the time be extended in a case. Judge Blodgett said, ^^ I refer 
you to Mr. Bishop, master ; he will decide it.'' There is the answer that 
you get before the judge. 

Mr. TowNSHEND. It does seem to me if the counsel on the other side 
brought out the fact that the evidence is not proper testimony before 
the case is presented, that, upon exception being filed to the report of 
the master, tbe court would strike out such testimony. 

Mr. WiLLETS. The case might not be tried for ten years. 

Mr. TOWNSHEND. But if all the parties are there in issue, no matter 
whether the case is tried or not, the court will have the power to exclude 
the irrelevant and improper testimony. 

Mr. Briogs. The objection is not that it is improper testimony, or 
that there is no discretion given the master or examiner, but that it 
must be put upon the proper record in the Patent Office, and thus cast 
a cloud on the title. 

Mr. Christy. They do not intend to bring the suit to trial, but intend 
to crush the patentee. 

Mr. TOWNSHEND. And, supposing the testimony was taken before the 
commissioner, and he should make his report to the court, as has been 
suggested, would not the court order that the irrelevancy be stricken 
out before they would allow the case to be tried I 
S. Mis. 50 17 
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Mr. Ohrtsty. There is uo trial. 

Mr. Ei:TMOND. There is a trial provided for, and this question has all 
come up, allowing the party appealing to take testimony. 

Mr. TowNSHEND. If we should provide a way by which the trial could 
be had, perpetuating this testimony — ^in other words, provide a way by 
which the court could sit upon a case, and expunge from the report of 
the master such testimony as he deemed proper — would not that avoid 
thediflScultyf 

Mr, Christy. It would avoid a portion of the difficulty. There are 
many kinds of improper testimony. One is hearsay testimony, which 
is Inadmissible for any purpose. Another is secondary testimony, which 
may become admissible, in case you lay the ground by proof of the loss 
of the original testimony. So, in reference to a loss of assignment, you 
may prove the contents of the assignment when you prove the original 
is lost. There is a great deal of testimony which may be competent 
under certain circumstances, though not generally. The courts are 
rather free in proceedings as to the order of taking testimony, and a 
party can generally put in secondary proof of the state of facts, without 
proving the facts, and render that secondary testimony admissible; but 
the court would not strike it out, because, when the case comes up for 
trial, the parties may lay their ground for that testimony. They un- 
doubtedly would strike out any testimony inadmissible for any purpose, 
but not testimony which was conditionally admissible, or possibly d- 
missible under any circumstances, for any purpose, because, when a case 
comes to be tried, there may be ground laid for the admission. But it 
does not remedy my objection, which is, that it is not followed by an 
adjudication. It does not remedy my objection, that it is throwing a 
cloud unjustly on what seems to be a su^cient title ; and also the addi- 
tional objection, that if even you could, after a long job of taking testi- 
mony of that kind, go into court with your motion to expunge, it com- 
pels the patentee to employ the very best talent he can get in the pat- 
ent profession, and, such counsel not being cheap, a poor inventor can- 
not pay them. Thus it would have been in the power of the railroad 
companies to have crushed Pullman effectually, and so with many 
others. 

Mr. Pollard. I understand you to say that the present act requires 
the deposition to be taken and the testimony perpetuated by a judge. 

Mr. Christy. I say the judge cannot do it. The judges have already 
more than they can do. 

Mr. Pollard. You said one reason why the depositions taken under 
the proposed law would be more in violation of the principles governing 
the introduction of testimony than under this law was because, under 
the statutes, the testimony had to be taken by a judge. I say it does 
not. 

Mr. Christy. That is Mr. Eldredge's suggestion. 

Mr. Eldredge. My suggestion relates to section 8: '^He may file a 
bill or petition in the circuit court of any district in which the parties,'' 
&c. 

Mr. Christy. A man may file his bill in equity or in the circuit court, 
but that don't compel the judge to take the testimony. 

Mr. Pollard. This clearly means to be taken in the usual way. 

Mr. Christy. And it does not give the officer taking it any right to 
pass upon the sufficiency. 

Mr. Ward. Now, follow that one step further, and give the patentee 
the right to bring this matter immediately to issue. 
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Mr. Christy. Then you have the 9th section, and this 8th section is 
snperflaous. 

Mr. Pollard. No ; give the patentee the right to call upon the party 
interfering. 

Mr. Christy. That is the 10th section. 

Mr. Pollard. Whenever this railroad association, which you seem 
to fear, commences steps to trouble the patentee, by clouding his title 
with these bills to perpetuate testimony, why not give the patentee the 
right to call upon the party interfering with him to meet him at issue I 
Now, that is analogous to the proceeding in some of the States where the 
party who files a mechanic's lien may be called upon by an owner of 
property to proceed and have the question tried under the laws, so that 
the owner of the freehold shall not be troubled. 

Mr. Christy. That is still further complicating the litigation. 

Mr. Baymond. He has that right now. He can file his bill in equity 
or under this very section, and the section is as much a benefit to the 
patentee himself as to the infringer — not only in that case, but in the 
other case. I have now, I think, at least a thousand cases — claims made 
against railroad companies — in my office, where I have given the pat- 
entee a reference to a prior use or invention, and in some instances he is 
not satisfied with it. I am perfectly satisfied when the case comes to 
trial that I can defeat that patent, as it is utterly invalid, and I there- 
fore refuse to pay anything. In a great many instances the patentee 
himself wants to perpetuate the evidence on a particular reference. 

Mr. Christy. Supposing the railroad companies say : *' Well, I guess 
we won't use that patent now; we will perpetuate the testimony and 
put a cloud on the title, and we will prevent him from selling to any- 
body, but we will not ourselves infringe the patent. He cannot throw 
us into court, because we don't infringe; but we effectually prevent him 
from selling to anybody else, and sooner or later he will have to come 
to terms." 

Mr. Raymond. Cannot he perpetuate testimony to show that it is ma- 
licious, and will the court permit such proceeding unless the petitioners 
have an interest at stake! 

Mr. Christy. Why, you can allege, as the interest you have, that you 
want to use the invention and don't know whether it is safe. I say my 
whole point is this — that it is dangerous; that it is unexampled in the 
history of our legislation — looking to the administration of rights and 
the prevention of wrongs — in our whole system of jurisprudence, to al- 
low a cloud to be put on a title by putting this weapon in the hands of 
powerful parties without being followed by any adjudication, and where 
under some circumstances no adjudication may be possible or probable. 

Mr. Ward. I say make it possible, then, to have the adjudication, if 
yon can. 

Mr. Christy. Very well ; then you remove a large part of my objec- 
tion. Then, when you have got that, you hav» the present remedy, 
which enables the patentee to bring suit for recovery. You have then 
got the present law, or sections 9 and 10, in substance, and that is 
enough ; and so there is no need for section 8. 

Mr. Storrow. I desire to call your attention to the amendment in- 
troiluced by you and proposed by M'r Hatch, which is found on page 80 
of the Senate proceedings, and which reads as follows: ^'That no depo- 
sitions taken under this section shall be used except as against persons 
who were parties to such procee^lings and were served personally with 
notice^ or those claiming under them," &c There is also the following 
amendment proposed. (See Senate appendix, page 190.) It will be seen 
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by these amendments that the respondent may take testimony to rebnt 
the facts in the same proceeding, and put them together, and they all go 
in the same lot ; wherever one part is used the other can be. 

Mr. Raymond. So that the petitioner may be made to pay the cost. 

Mr. Pollard. In my State the petitioner has to go into a court of 
record and make affidavit that the testimony which he is about to take 
is or will be needed, in all human probability, or that he expects to prove 
some facts concerning property in which he is interested. If you make 
these railroad companies come into court, and, before they get this com- 
mission to take testimony, swear that they are using the patent now, 
and that they believe it is necessary to protect themselves that this de- 
cree for testimony should be made, would it not cure the defect! 

Mr. Christy. That simply develops another point of danger. My 
whole point is, that it is dangerous. It is giving them that which they 
are not entitled to, and which is not their right; and that to strip it of 
its objectionable features will leave you nothing more than the law as 
it now stands, and the other two sections. Of course, if you strip it of 
all its objectionable features, by putting it in the power of the court to 
pass upon the sufficiency of the testimony and expunge any portion of 
it which may be deemed improper, and then follow it up with the sug- 
gestion that an adjudication may be at once had on it, then you have so 
far turned it into something else that it is something else. 

Mr. Raymond. Except you do not allow the parties to join. 

Mr. Christy. I think it is provided for In the present law that par- 
ties having conjunction of interest can unite in the same suit The 
court, to prevent a multiplicity of suits, will allow suits to be joined, 
and if your whole eighty railroads are each of them using the patented 
device they are interested jointly, and then they may join as interested 
parties in the proceeding, and in case the court is of opinion that such a 
dangerous state of facts arises as justifies it. 

Mr. Storrow. At least the court will have all the cases tried to- 
gether, or will hear one and let the. others abide the result. 

Mr. Raymond. We have no Federal statutes saying that thing is to 
be done. The reason is that the English chancery proceedings, which 
govern in Federal equity courts, do not permit any such proceeding. 

Mr. Christy. We have the English chancery practice in full force as 
it existed prior to the adoption of our Constitution. 

Mr. Raymond. That practice does not permit of such proceeding. 

Mr. Christy. My impression is, that in chancery practice you can 
unite all parties that have a common interest, and save a multiplicity 
of suits. Leaving out the question of any law, the judge would per- 
mit, and the defendant would not object, because to object would result 
in eighty suits being brought against him instead of one. 

Mr. Pollard. We could make a provision to remedy the difficulty on 
that subject. 

Mr. Townshend. As I understand you, the old statute can be made 
available. 

Mr. Christy. But the court will be very slow about using it, and will 
only allow it in an extreme case, and only then. I never heard of its 
being used, in my practice. 

Mr. Townshend. It was stated that the present law was not appli- 
cable. 

Mr. Storrow. It is legally applicable, but, owing to the peculiarity 
of the 8ubjec^matter and the relations of parties who may be interested, 
it is not adequate. 

Mr. Christy. Then the section that is now pending (section 8) is 



Digitized by 



Google 



SEC. 5> REISSUES. 261 

clearly objectionable, because it defines just what the court may do, 
aud the court will say " We are relieved from any discretion in the mat- 
ter by the direct provisions of law. A. general power, under which the 
court may exercise equity powers, will enable it to exercise them so as to 
reach the evils complained of. 

I want to talk about reissues and the amendment as provided in 
section 5. The law as it now stands requires the tLlmg 

Mr. Storrow. If you will take the form of section 5 on page 202 of 
the Senate document, the revision which the Commissioner of Patents 
made, and which is generally conceded to be better than the one in the 
bill. 

Mr. Christy. The point I was going to speak of was the authority 
the present pending bill gives with reference to the use of the model in 
a reissue. 

Mr. Storrow. The change made by the Commissioner strikes out the 
reference to the model as a basis for reissue. 

Mr. Christy. The present law requires the filing of a specification or 
description, a drawing showing it, and a model — three things — and al- 
lows, in case of any errors, the drawing to be corrected by the model, 
on a subsequent application for reissue, the model by the drawing, and 
the specification by either of the other two, but not outside of them— 
not by any matter aliunde. Now, in administering that law, the Supreme 
Court have laid down this, if I rightly apprehend their meaning : that 
when a suit is brought on a reissued patent, and the defense is taken 
that the reissued patent is not for the same invention as that described 
in the original patent, that that question must be determined solely by 
a comparison of the specifications and drawings. You have got to com- 
pare the two documents, and you cannot get outside these two docu- 
ments, in order to ascertain the identity, except by referenoe to the 
model, and the Patent Office is permitted to go to that extent. 

The purport of this section, to amend the description or the drawings, 
either by reference to any written records contained in the Patent Office, 
or in the files of that office, gives them the right to use anything they 
find there. Now, the objection comes, aud it comes with great force, 
from parties in the West ; from the railroad associations ; from the 
Grangers: from the South, and from the East, of the injustice of allow- 
ing patents to be unduly expanded by virtue of a reissue, so as to cover 
things not contemplated by the original inventor. 

Now, it is this provision which enables an examination to be made of 
the description attached to the original patent, in case of reissue, so that 
whatever descriptive matter the inventor may have put in his old orig- 
inal case, or his attorney may have put in for him, may be a basis for a 
new issue. In my opinion, we should, instead of reopening those doors, 
and making these fraudulent reissue cases possible, shut them a little 
tighter. I think that it is unduly expanding a right which is too broad 
now. Now, you may amend your reissue by reference to original pat- 
ents entirely, and the models and drawings under this section, and they 
say that is too broad and encourages the perpetrating of frauds in con- 
sequence. In this section you can proceed not only to amend by refer- 
ence to the models and drawings, but by reference to any matters of rec- 
ord which were put into the old file, aud which have been lying there 
in concealment for five or ten years. 

Mr. WiLLiTS. Put in what f 

Mr. Christy. Put in what can be found in the old original applica- 
tion. 

Take the case in 3 Sawyer, and it illustrates my point. A man named 
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Nobell, I tbiDk, applied for a patent coveriDg the utilization of nitro- 
glycerine as an explosive. In that patent, he described some four or 
five inventions — over in England you can put in half a dozen inventions 
in the same patent. He filed it, and afterwards put in a new specifica- 
tion, striking out, say, four or five of the inventions, and took the pat- 
ent on the one, the original specifications remaining on file in the office, 
describing the five inventions. I am not accurate as to numbers, but 
just use them as pertinent to my point. 

In the case of the Giant Powder Company against the California 
Powder Works (3 Sawyer), the patentee came to ray partner and myself, 
and, under a practice then prevailing and still prevailing, I surrendered 
that patent on the one invention, and took out four or five patents based 
on the description which the man had put into the Patent Office five 
years before. Now, this case came up before Judge Sawyer, of Califor- 
nia, and he said it could not be done ; that it was, under the present 
law, without authority of law, and he sustained the reissue, which was 
based on the surrender of the patent which we had taken, and set aside 
those claims of the reissue which were based on the descriptive matter 
put in with the old description five years before. Now, this section will 
sanction that practice, and as it' is a very dangerous practice — I felt at the 
time it was — it was the practice, and there had been no decision on it, and 
the courts will not allow it; and without further knowledge I am satis- 
fied that the law should remain in this respect as it is. If you will turn 
to section 5, lines 10, 11, and 12, which read as follows : *' The Com- 
missioner shall, on the surrender of such patent and the payment of the 
duty required by law, cause a new patent for the same invention shown 
in the model or drawings, or described in the original specification or 
its amendments," — you will see it goes back to the old description, which 
has been lying in secret in the Patent Office for five, ten, or twelve 
years, of which the public have no notice whatever, and pertaining to 
inventions which other manufacturers have commenced using. Yon can 
go back and revive an old secret document, making that a basis for re- 
issue, and shut down on some of the largest manufacturing interests, as 
has been done. 

Mr. WiLLiTS. Does not section six obviate that difficulty f 

Mr. Christy. It does as to infringements previously made ; but sup- 
pose a man has invested $100,000 in business, it does not cover subse- 
quent infringements. 

Mr. Raymond. I would like to hear about the proposition to abolish 
reissues after three years. 

Mr. Christy. It is clearly unjust. Under our old Feieral procedure, 
before we had the present patent laws, the Secretary of State issued all 
patents. He issued a patent which came up in Grant t?. Eaymond, 8 
Peters, which for some reason or other contained an error. Before there 
was any law whatever on the subject of reissues, the patentee goes back 
to the ^Secretary of State, who at that time granted patents, and says: 
** My patent has a mistake in it." The Secretary says, " Surrender your 
patent and I will give you a new one,^ and he did so without any law 
whatever. That case went up to the Supreme Court and they said it 
was proper, that he had the right to correct mistakes, and that it was 
the business of the government to correct its own errors, and that mode 
was one to which no objection could be taken. Now, if you prohibit all 
reissues, you are going to prevent the government from correcting its 
own mistakes, and you are also going to deprive the party of correcting 
innocent mistakes made by himself — a thing never tolerated or allowed. 
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Mr. Raymond. The proposition is to limit it; to give it tbree years 
from the time the patent runs. 

Mr. Christy. I do not know why it should be limited to three or five 
years. You made a remark to that effect in your argument. My 
opinion is that the value of the patent, or merit of the invention, 
would not be discovered until long after the patent is granted, and 
your restriction of three years simply compels the man to find out 
within a short time the actual value and the precise scope of his patent. 
I do not know why it should be limited to one or five years, nor why it 
should be three years instead of seventeen. 

Mr. Eu^REDaE. Would not that be a reasonable limitation — three 
years! 

Mr. CHRisTY. There is no fixed time which is reasonable. iN'ow, there 
are some patents taken out away in advance of the progress of the art, 
and it takes five, ten, or fifteen years to grow up to a point where a 
patent can be used. I recall a case of that kind. A patent was taken 
out a number of years ago for putting a carburetter in a railroad-car so 
as to light up the car. Theoretically that is very nice, but that could 
not be done for apparent reasons. It could not be utilized for practical 
purposes until the Westinghouse air-brake, which furnished a supply 
of air through the trains continuously, was invented. Then the inven- 
tion became practicable. Now, in that case the patentee had all the 
elements, say, five years before the thing became practical, simply be- 
cause the air-brake had not arrived at the proper perfection. Now the 
public have the benefit of his invention. Where it depends on the 
growth of the art we cannot fix the limitation, because one art may 
grow in a year. The Westinghouse air-brake reached its present state 
in three or four years, whereas those experimenters had been working for 
forty years in order to do the same thing. It may develop itself in one 
year or in twenty years. You cannot so fix the period of limitation as 
to affect justly all patents. 

Mr. Storrow. I was concerned in a case where the owners of a pat- 
ented device put it into a machine which went largely into use; after 
fifteen years a man made a machine of a different form, but having the 
same invention lor its basis. This was the first infringement, and when 
the owner prepared to bring a suit, he found that the infringer, fully 
availing himself of the invention, had made a machine which was just 
outside of the claims. Often, also, the necessity of a reissue is known 
only when the court has passed upon the patent when it is ten years 
old. Merrill v. Yeomans, 94 U. 8., is such a case. 

Mr. Christy; On the argument of a suit last November on an ex- 
tension of the patent — the patent was originally granted in 1858 and ex- 
tended in 1872 ; it will run out next year — the first suit ever brough t 
on it was after the extended t«rm. In that patent there was an erroneous 
reference to another patent as a matter of description. The effect of 
that error had not been found out until eighteen years after the patent 
was granted, and until that suit was brought they had never discovered 
an error, and it had been extended j the Commissioner of Patents had 
revised it ; it had been extended, and the defect was not discovered 
until in the course of the suit. 1 say that in such a case as that the 
limitation is not fair. 

I have one word further to say, which is with reference to the com- 
plaints which come up from different parts of the country about patents. 
1 am aware of the hue-and cry which comes from the Grangers of the 
West, the manufacturers of the East, and I may say from the South 
<in reference to this same matter of paris-green). It is a characteristic 
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of human nature, of you, and I, and everybody else, that we grumble 
most about paying for the necessities of our existence. I doubt if there 
is anything which excites more grumbling than the paying of gas-bills, 
unless it be butchers' bills, and it si mply results from the fact that we have 
got to have the gas and pay that bill. As long as it was merely optional, 
we were willing to burn tallowdips, or gas ; but when in the change of 
our social relations and the progress of society we have got to buy gas, 
we immediately begin to say it is too high, and ought to be lower. 
When the sleeping-cars were first started, we did not mind paying two 
dollars or two dollars and a half for a seat ; but when the change in 
business habits it brought about first enabled us, and afterwards practi- 
cally compelled us, to travel all night, and we were then brought into 
such relationship with the sleeping car that we have got to have it, 
grumbling commences. It is the same way with water, &c. 

Now, when in the progress of the arts the farmer, instead of swinging 
his scythe as he could a few years ago ; when, in consequence of the pro- 
gress of arts, and the scarcity of labor, or a low price of crops, he is com- 
pelled to make the purchase of a reaping and mowing machine, he be- 
gins to grumble right offj and it is simply carrying out a characteristic 
of human nature. 

The necessity of the thing arises from the perfection of the invention. 

It is not necessary for a farmer to buy a reaping-machine until the 
machine is so far perfected that it is largely preferable to swinging his 
scythe, and thereupon he goes and buys one. Now, the necessity has 
been created largely by the brains of the inventor that have gone into 
that machine, and the farmer makes use of the fact of its being neces- 
sary as a reason why the patent which created the necessity should be 
abolished ; and in that respect I must take the liberty of criticising my 
friend Kaymond's argument. A great many of his reasons, while tend- 
ing to support the bill, go to show that the patent system ought to be 
abolished altogether ; but I will do him the credit to say that he has 
repeatedly disclaimed any such object. Now, I do not mean to say that 
there is n > good ground for a great many of these complaints. My point 
is this: that it is proper to make allowances for a great many of these 
complaints, simply because of the characteristics of humanity — because 
we complain of what we want most to buy. 

The committee, on motion, adjourned to Tuesday, February 5, 1878, 
at 10 a. m. 



ARGUMENT OP MR. STORROW. 

[Feb. 5, 1878.J 

Mr. Chairman and Gentlemen of the Committee : 

House bill 1612 (the same as Senate 300) grew out of a hearing which 
took place before the Senate Committee on Patents about a year ago,, 
on a bill that had passed the House without debate, without any hear- 
ing before you, and had been referred to the Senate by its committee. 
That bill contained a great many clauses, which, the moment they be- 
came known to parties interested in patent^ — rather by accident, for it had 
gone through the House very quietly — seemed to them to be destructive 
of the patent law ; seemed substantially to take away all protection and 
all rights of inventors and patentees. Itwasopposednponthatground. In 
the course of the discussion in the Senate, which was bad just at the end 
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of the session, so that do action took place afterwards, it was suggested 
that the gentlemen who were present and were largely interested — invent- 
ors, representatives of railroads, and others — should endeavor to frame 
some amendments to the patent law which would meet the necessities 
of the case, and which would not impair the efficiency of our patent sys- 
tem. In that view a draught was made, and a large number of copies 
printed and distributed to gentlemen who were likely to be interested 
in it and familiar with the subject. After that there was a meeting at 
Chicago, in the early autumn, of a dozen or fifteen gentlemen, repre- 
senting a great many diverse interests. That meeting lasted seven days^ 
and at it there was a very long and able discussion of many amend- 
ments which were suggested to the patent law. The result of that was 
a revision of the first draught of the bill, a thousand copies of which were 
printed and distributed throughout the country, to persons known to 
the framers as likely to be interested, and likely to have opinions worth 
considering- on this subject. That revision was again revised at two 
subsequent meetings at other cities. Various sections were added to 
the bill relating to proceedings in the office, specially drawn by gentle- 
men here in Washington, who were familiar with the practice of the 
office. The whole bill was communicated to the Commissioner of Patents 
before being presented to Congress. It was that bill which was pre- 
sented to the Senate and to the House, and it is upon that bill, so 
framed, that the hearing took place before the Senate Committee on 
Patents, and upon which the hearing is now being had before this com- 
mittee. 

The object of the framers of that bill was to guard against the abuses 
which had crept into the administration of the law by reason of the 
great extension of the patent system ; and by reason, we think, of mis- 
apprehension on the part of the courts, to say the least, of the true 
principles which should govern them in administering the law. 

Before we consider the details of the bill, it is right that our atten- 
tion should be called to the practical workings of the patent system, its 
effect on the inventor and the public, and the manner in which it comes 
in contact with various interests, in order that we may know where to 
apply a corrective, and what kind of a corrective to apply, because the 
patent law is not a proper subject for theoretical legislation simply. 

The origin of the patent law is generally supposed to be the English 
statute of James I (1625), which in terms destroyed all monopolies, but 
allowed the crown to grant to inventors patents for new inventions and 
new processes of manufacture. I think that is very proi)erly consid- 
ered the origin of the law, because up to that time the obtaining a pat- 
ent bad not been a matter of right — it had been a mere matter of grace 
on the part of the crown. By the statute of James I, the law stepped in 
and regulated this matter. It gave, so to speak, to the inventor a right 
to obtain a patent, and thus converted the system from a mere arbitrary 
reward for past merit when it might be discovered, or might clamorously 
make itself known, to a promise of protection held out to all inventors — 
changing it thus into an incentive to obtain the reward which he knew 
they could obtain if he was successful. That statute did not in terms, and 
no English statute has since in terms declared the absolute right of the 
inventor to have a patent as ours does. In language, the statutes leave 
it, at least until quite recently, as a grace from the crown ; but, according 
to the English theory of government, the regulation of the right by Par- 
liament practically required the sovereign to grant it when the inventor 
had complied with the necessary formalities. 

In this country, of course, before the adoption of the Constitution, we 
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knew of this English system ', moreover, the different States had repeat- 
edly and to a considerable extent granted patents for inventions. This 
practice of the different States was stated, and a good many illustrations 
of it given in the Patent Office Report for 1850 ; and was referred to in 
one of our earliest statutes, that of 1793, in which Congress enacted that 
no one should take the benefit of that law unless he first surrendered 
the patent which he had obtained under the State authority. 

The system of this country was started by that clause in the Constitu- 
tion which has been read to you so often in the last few days, giving to 
Congress the " power to promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the exclusive right 
to their respective writings and discoveries.'' 

One of the first laws passed by the new Congress was that of 1790, 
which was amended in 1793, and again in 1800, and, with some minor 
amendments of detail, which did not essentially change itB character, it 
remained until 1836. At that time the law was changed in this respect; 
previous to that, the officers charged with the duty of issuing patents 
(i. €.j the Secretary of State and Attorney-General, copied in that respect 
from the English system) examined inventions and determined whether 
they were to be patented or not, but very inefficiently. The act of 1836 
created the Patent Office and put an officer at the head of it, and charged 
him with the duty of examining all applications in order to ascertain 
their novelty and utility. That system — the American system — has ex- 
isted in this country ever since, and it does not exist to any practical 
and useful extent in any other country. In 1860 the term of a patent was 
changed from fourteen years to seventeen years, and the power of the 
Commissioner to grant an extension was taken away. It was again re- 
vised in 1870, and by the Ee vised SUitutes; but with those exceptions it 
has continued substantially as it was before, with exceptions of the pro- 
ceedings in the Patent Office, which have been quite frequently changed 
in some particulars. 

Our law originally was for fourteen years, and that is pretty conclusive 
proof that it came from the Eoglish statute, for the statute of James I 
provides fourteen years as the life of a patent, and under or subsequent 
to that statute the practice grew up of extending our patents for seven 
years more. From the fact that the term for which the patent existed 
by our first law was fourteen years, it is obvious that our law-makers had 
before them and had in mind the English patent system. 

In pursuance of these laws, an inventor, in the first place, gets the 
idea of uis invention, and when he has so far perfected it as to have put 
it into practical shape, he applies for a patent. That application, by the 
terms of the statute, must set forth the nature of his invention, and, in 
the case of a machine, the principle thereof, and the best mode in which 
he has, up to that time, contemplated applying the principle, all stated 
in such full, clear, exact, and concise terms as to enable any one skilled 
in the art to which the invention belongs to pra<5tice it. 

Then, in the application, he must distinguish between what is new and 
what is old; that is, he must put into the application what are techni- 
cally called the claims, declaring what it is that he claims as new, and 
pointing out precisely what it is. The application is then referred, un- 
der our system of classification, to an examiner having this class of 
matter particularly in charge, and whose supposed familiarity with the 
subject enables him to ascertain whether the matters are new or old. If 
the applicant is not satisfied with the decision of this examiner, there is 
a method of appealing from his decision to other officers in the ofiice, 
and finally to the supreme court of the District of Columbia. If the ap- 
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plioant is referred to the patent or application of another person as an- 
ticipating him in the invention, and he thinks that other person is pos- 
terior to him in time, he can then raise a contest in the office, called an 
interference, between himself and the other person, to determine who, 
in the eye of the law, is the prior inventor. In this contest evidence is 
taken on both sides by depositions, and the case argned ; and it may be 
twice appealed. If he is successful in all this, the patent finally issues. 

The next legal step is where the patent is infringed, and in the ordi- 
nary course of events a patent that is valuable is very apt to be in- 
fringed. To meet that dilBSculty the law has provided remedies for in- 
fringement. The ri^ht of the patentee is different from the right which 
any other property-owner has. The invention is not a physical thing 
which he may stand over and watch. His own care and strength will 
not help him in the least. The right exists only in the law itself, and, 
therefore, it is to the law only that he can look for protection. If the 
right is to be exclusive, is to be worth anything, as the Constitution in- 
tends it shall be, the law must protect him; it must afford the means 
for his protection against injury, and recompense in case of his injury 
by its invasion. The right absolutely has no existence except by force 
of the remedies which protect it, and unless Congress provides efficient 
protection, it has not done what the Constitution contemplates, viz, 
" seeured ^ to the inventor an exclusive right. That, speaking generally 
and leaving out the question of reissues — which I will come to in an- 
other connection — is the legal part of the system. 

In the course of the practical part, the first step of the inventor is to 
arrive at what is sometimes called an inchoate invention. He has con- 
ceived in his mind the idea that certain things can be done in a certain 
way. The patent may be for a mechanical invention. It may be for 
an entirely new kind of machine to do something which had hitherto 
been done entirely by hand — a generic invention, as it is sometimes 
called. It may be for an improvement in an existing machine to enable 
it to work better or turn out a more perfect product. It may be a pro- 
cess, which can be a mechanical process, such as was described the 
other day in the well case, where the invention consisted in making a 
well and getting water from the earth by driving down through the 
upper strata into the water-bearing strata a tube with a sharp plug at 
the end and boles near the bottom for the water to come in, and then 
applying a suction-pump, creating a partial vacuum, and drawing the 
water first into the tube and then to the surface. It may be a chemical 
process. Such would be a new process for making sulphuric acid. It 
may be, and very often is, a patent for a product. Such was Good- 
yeai-'s vulcanized rubber, and that rubber is a good illustration of what 
generally happens with patents for product or process in the case of 
chemical patents; it generally implies the invention of both process 
and product. In Goodyear's case, he invented a new process of treat- 
ing rubber by mixing it with sulphur, plaster of Paris, lead, and lamp- 
black, and exp >sing it for a definite length of time to a ce tain heat, 
and by that new process way he brought ont a new product. So, since 
the driven well was first invented and made with common, unpatented 
tubes and a sledge hammer, there have been many improvements in the 
tubes, at.d [larticularly in the strainers which are used in this process. 

In what I have to say, I will confine myself more particularly to the 
mechanical patents, because they are the most common, and, in some 
respects, the easiest to consider. When the inventor of the mechani- 
cal contrivance has got his inchoate idea, has determined that he can 
take the raw material and, by means of certain devices, manipulate it 
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in a certain way, the next thing for him to do is to embody that idea in 
wood or metal. He has ))ot done enough to make progress in the asefol 
arts, he has not made an invention within the meaning of the patent 
law when he has only got the idea that the thiug can be done and the 
general notion of how he will devise his machine and manipulate his 
materials. He must go further. He must embody his inventiou in some 
particular form ; and, therefore, the next thing he has to do is to build 
a machine which shall embody it. It need not be the best possible form. 
It should be the best form that he knows of: but it is conceivable that 
the idea of the inventor may be embodied in a great may dififerent 
forms. When he has embodied it in some form which is capable of 
work, then he goes to the Patent Office to take out the patent. 

It may be that after he has got his inchoate idea he thinks it best to 
expend a great deal of time in perfecting it. In that case he tiles what 
is called a caveat — that is, a statement of how far he has gone, and what 
he intends to do — and that serves to prove at what time he arrived at 
certain points in his invention, and also serves to give him a certain 
standing in the office against subsequent ap[>licants, or against anybody 
who attempts to steal his invention. 

When he has obtained his patent, he has by no means got through 
the work which the public demands of him. He has his invention em- 
bodied in some useful form, but probably not the best. If it is a generic 
one, it is perfectly certain that the best form for using the invention will 
not be discovered until thei'e has been a great deal of practice with the 
machine; because it is not enough, as you understand, in order to benefit 
the public, and therefore to make them demand the invention and desire 
to use it, and therefore bring to the inventor the profit he is working 
for — it is not enough that the invention should be made and put into 
some machine capable of work. It is not truly successful, in the broad 
sense, until it is financially successful — until it works so thoroughly, 
with so little trouble, with such results of product, as to make men 
desire it above everything else which has ever been used for the same 
purpose. In the most important inventions, it is necessary, therefore, 
immediately after the inventor has got his patent, to build experimental 
machines, and try them in actual use. 

This is a matter oftentimes, and I think generally, of great difficulty 
and expense. The machine, as he first built it, subsequently requires 
improvements before it is brought to a suitable state, and every one of 
these improvements may require invention, and be itself the subject of 
a patent. The inventor must make experimental machines for use, and 
gentlemen familiar with the subject are very well aware that it is very 
easy to run away with five, ten, fifteen, or twenty thousand dollars in 
building experimental machines which, when perfected, will sell for a 
couple of hundred. To do this will require the employment of the skill 
and labor of the inventor or of some other inventor, and the most skill- 
ful mechanics, and the most excellent practical mechanical judgment, 
in order to bring the machine to the point at which the public will de- 
rive the most benefit from the invention. It is only when the machine 
has been built and used, and proved itself to be so perfect that the 
public desire to use it in preference to any other, that tbe iiventor gets 
his reward. Therefore, there is a v^ry great pressure on \im to bring 
his machine to the point which the public good requires it to be brought 
to. 

Now, it generally happens that the men who have the ingenuity to 
make these generic inventions have no capital to develop tiem, and the 
first thing an inventor has to do is to induce some capitaist to take a 
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share in the patent, or to go in with him in some manner and advance 
money to the inventor to build the machine. After it is developed it 
has to be introduced, and that of itself is a work of great difficulty. It 
might seem that a manufacturer would be anxious to have a machine 
which would do his work more cheaply than it would be done by old 
processes, and would buy the machine immediately, but it is not so. He . 
says to the inventor, ^^I have got a hundred thousand dollars invested 
in my machines now at work, and they work quite well, and even if you 
should say that your machine will do more and will work perfectly well 
and cheaper, still I don't want to throw away my existing machines." 
The consequence is, that it is a work of great difficulty to introduce the 
new machine. The only way to get at it, often, is for the inventor and 
his friends to put in capital and build the machine themselves, in order 
to convince manufacturers that they must use it, or be left behind in the 
price of their product. It is for that reason — because of the labor and 
expenditure required to perfect machines and introduce them into public 
use — ^that I think the right which the statute gives to an inventor to 
assign his interest in wliole or in part, and the protection which the 
statute gives to the assignee as well as to the inventor, is as important 
a part of a patent law as the original grant of the patent itself. It is 
that which enables the public to get the benetit of the invention at the 
earliest possible date, because you will understand that it is not merely 
a question whether the public is some time or other going to get the 
benefit of the invention; whether a saving of $100,000 a year to the 
public is to come to-day or five years heno^ is a matter of national im- 
portance. The life of the patent is limited, and so the system necessarily 
presents a very strong stimulus to its beneficial introduction. The 
patent does not run from its introduction to use ; it runs from the time 
of the original grant, and all the time that intervenes between the grant 
and its introduction to use is lost to the patentee and to his assignee; 
and therefore they have every possible stimulus to hurry as much as 
iwssible. 

1 said, in speaking of the legal part of the system, that it was essen- 
tial that remedies to prevent infringement and measures to redress in- 
juries done by infringers should be prompt, thorough, and efficient. 
It is necessary, also, that, while they should be prompt and efficient, they 
•should not be hard, harsh, and unreasonable. They should not be op- 
pressive. What is harsh, unreasonable, and oppressive is a question 
upon which gentlemen will not agree. But the remedies should be far 
from that character, and nobody is so much interested that they should 
be so as inventors themselves. For I suppose it happens, in nine cases 
out of ten — certainly in four out of five — that in lawsuits some paten- 
tee is defendant as well as plaintiif. It is a contest between two pat- 
ents. Two men have devised two different machines to make an article 
in common use, and the question arises whether the later one infringes 
the first. The question is, whether the machine the second has con- 
structed is generically a new machine, or a mere improvement upon the 
machine of his predecessor. Because, the man who invents the ma- 
chine in the first place, and who has obtained a patent for it, is entitled 
to have the exclasive use of what he has invented, and nothing more. If 
another man comes along and adds another device, or takes away one 
device of that machine and substitutes for it another which performs 
the same functions in a better manner, or takes away two or three 
of the devices and substitutes one which performs the work in a 
a simpler and better manner, he is entitled to the exclusive use of that 
improvement, just the same as the man who invented the original ma- 



Digitized by 



Google 



270 MR. J. J. STORROW. 

chine is entitled to the exclusive use of what he invented. The man 
who invented the original machine cannot use the improvement without 
a license from the patentee of the improvement, nor can the patentee of 
the improvement use the invention of the original man without a license 
from him. 

There are a great many more questions of this kind that necessarily 
make the inventor and patentee a defendant, because the work of the 
dealer in or manufacturer of the newest and most improved machinery 
is always on that border-line which separates the known in the arts from 
the unknown. He of all others is the man who comes in contact with 
those who are inventors and creators of what was unknown, who ac- 
quire for themselves parts of that territory by right of discovery, and 
therefore you will readily understand that certainly in four-fifths of the 
patent cases there is a patentee who is carrying on the defense as well 
as the attack. That is the reason why I say that it is just as much for 
the interest of inventors as anyone else, as much for the interest of 
owners of patents as any one else, that, while the law must be efficient 
to protect each man's right, it should not be any more oppressive than is 
necessary to afibrd eflftcient protection. It is for their interest that the 
best possible means should be employed in ascertaining exactly what 
one patent means and covers and what another means and covers. 

I want to call your attention a little to the growth of the patent system 
of this country, as shown by the number of patents granted. Prom 
1790 to 1836, fortysix years, there were 10,020 granted. Since 1836 to 
the present time, forty-two years, there have been not far from 200,000. 
In 1876, there were between fourteen and fifteen thousand patents for 
new inventions, besides trade-marks and designs, and about 20,000 ap- 
plications received. The fees received were $757,987.65, showing at the 
end of the year, after taking out the expenses of the office, a surplus of 
$105,445.05, so that the administration of patent law. does not cost the 
country anything in that respect. That is, it does not cost the tax-pay- 
ers anything. Fees from patentees more than make up the expense. 

There were recorded last year about fourteen thousand assignments 
of patents. I don't know how many patents that refers to, because a 
great many assignments cover five or ten, and sometimes twenty or 
thirty patents each ; but I think there cannot be less than twenty or 
twenty-five thousand patents that have been assigned during the year. 
These are largely transfers of interests from the inventor to the capital- 
ist, who takes an interest with him in order to have a basis upon which 
he may spend money to perfect the machine and introduce it to t^e 
public^. ' 

The progress of patents in our country has been rather curious. Of 
course, in the earlier years patents were mostly granted to the citizens 
of the seaboard States, but that is quite changed at the present time. For 
many years New England received more patents than any other six 
States (except New York). That is changed now. In 1870, for the first 
time, the six States of Ohio, Indiana, Illinois, Iowa, Wisconsin, and 
Missouri took out more patents than the six New England States — 2,915 
for the West, against 2,757 for those EavStern States. During the last 
year, 1877, the three States of Ohio, Indiana, and Illinois took out, for 
the first time, more patents than the whole of the New England States — 
2,579 for those three States, against 2,479 for New England. And in 
comparing the proportion of the totnl number of patenta granted in 
each year in those Western States, I find that it has grown up amaz- 
ingly within the last twenty years. 

The Chairman. How did you find it in the Southern States f 
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Mr. Stobbow. They have been mowing in that respect very consid- 
erably within the last few years. Of course, there was a series of years 
before that when no applications for patents came from the Sonth. 
There have been quite a number of patents for improvements in cotton- 
gins and various things of that sort from Texas. The Paris green pat- 
ent, which I don't believe is valid as a broad patent, is from the South. 
There have been more from Tennessee, Kentucky, and Texas than from 
the other Southern States ; over a hundred each for several years. New 
Orleans is a place that takes out a good many patents — I think 79 from 
Louisiana last year. There were 51 from North Carolina, 34 from South 
Carolina, and 63 from Georgia last year (1877). 

Mr. Bond. I have noticed a good many from Tennessee. 

Mr. Stobbow. Yes 5 there area good many from Tennessee. New 
York is the largest State for patents, and Pennsylvania next ; and they 
always have t^n, as far back as I have looked ; now they are falling 
back in proportion to the West and the South, though New York for 
twenty-five years has taken more than all New England. 

In 1851 those six Western States took one-half as many patents as 
New England ; in 1877 they took fifty per cent. more. 

One cannot help noticing this fact in connection with the manufac- 
turing industries of those great Western States, which within the last 
ten years have grown enormously — out of all proportion to the manufac- 
tures of the Eastern States. 

In that connection, if the committee will allow me, I want to lay be- 
fore you some facts with relation to the growth of the industries of this 
country that are directly affected by patents, especially in the Western 
States, where the growth has been most rapid. I want to do that for 
two reasons. I want you to perceive the enormous growth of the Indus- 
tries of the country, and not only the growth of the industries, but the 
increase of capacity in the operative — the manner in which a man now- 
adays can produce more, and is worth more to the community, by reason 
of these patented improvements, than he ever was before, and the man- 
ner in which the products of his labor have been cheapened to consum- 
ers. And another reason is, that 1 want you, as these different indus- 
tries are detailed to you, to notice the connection between our patent 
system and the industries themselves ; the direct effect it has had upon 
them 5 how they have been created by it, localized by it, in the homes of 
the inventors, and have grown up under it. 

If the committee will allow me, at this point I wish to ask Mr. Coffin, 
who is present, and who has spent a good many months traveling about 
the country with a view to procure this information, and who has col- 
lated the information that he has procured at the establishments them- 
selves with information procured from the Patent Office from statistics, 
and from many other sources — I want to ask him to state to us some- 
thing that he has learned bearing upon these points; and when he has 
done that, I will call your attention to the lessons which I think are to 
be drawn therefrom. 
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Mr. Chaibman and Gentlemen of the Committee : 

Some months since I was requested by gentlemen who are largely 
engaged in manufactures under patents, and who were aware that there 
were some proposed changes to be made in the law, to take a tour of 
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observation, with a view of studying tbe industries of the country. They 
requested me to omit no industry that I could find, and to direct my in- 
quiries to various points — such as what benefit has accrued to an inven- 
tor from a patent; what benefit to the public; what royalties have been 
paid for the use of a patent; how much of time, labor, and expense an 
invention has cost ; what it costs to introduce an invention to the public; 
what grounds of complaint there were against the present law ; and 
what modifications of the law were desired. Theae and various other 
points I was requested to direct my inquiries to, and also in regard to 
the building up of communities under patents. I was instructed to omit 
no point of inquiry which would enable me t^ lay before the committee, 
when these hearings came on, a full exhibition of the growth of the in- 
dustries of the country under the present system. 

1 began my inquiries at Albany, taking in the stove and wood manu- 
facturing industries of that section. I passed on through Central Kew 
York, stopping at Rochester, where there is a large variety of industries; 
then going on to Cleveland and taking the industries of that city ; thence 
to Toledo. I was fortunate enough to find a gentleman at Toledo who 
was familiar with the industries of Detroit, and therefore I was not com- 
pelled to go to that city. 1 visited South Bend, Chicago, Rockford, 
Beloit, Janesville, Saint Paul, Minneapolis, Freeport ; and Decatur, in 
Central Illinois; and then, turning my steps eastward, as I was some- 
what limited in time, I took the industries through Central Indiana and 
Ohio to Cincinnati, and on to Pittsburgh. After that I visited quite a 
large number of industries in New England, so that I might be able to 
present to the committee, from this mass of information, something which 
would enable them, perhaps, to arrive at a proper conclusion as to what 
improvements were needed in the present law. 

It has been said, Mr. Chairman, that the plow is the implement which 
is at the foundation of all wealth and the basis of all civilization; for 
without the plow there can be no successful cultivation of the soil. The 
most exhaustive treatise on the plow is to be found in the transactions 
of the New York State Agricultural Society for 1867, part 1. And as 
the plow is the first implement that I shall take up, I will refer to that 
volume and present two or three passages which will show you the con- 
dition of the plow at different periods of the history of the country. 
You remember, perhaps, Mr. Chairman, the plows that were in use in 
your boyhood. I remember the plow my father used. I think it was 
about twelve feet long. I know that it required eight to ten oxen to 
draw it, one man to ride upon the beam to keep it in the ground, and a 
man to follow behind with a heavy iron hoe to dig up the ^^ baulks." 
We have a description, in the transactions of the New York Agricultural 
Society for 1856, how this plow was made : 

^ A wiDdinff tree was cat down, and a mold-board hewed from it, with the fiprain of the 
timber runnmg so nearly along its shape as it conld well be obtained. Upon this mold- 
board, to prevent its wearing out too rapidly, were nailed the blade of an old noe, thin straps 
of iron, or worn-out horseshoes. The land-side was of wood, its base and sides shod with 
thin plates of iron. The share was of iron with a hardened steel point. Tbe coulter was 
tolerably well made of iron, steel-edged, and locked into the share nearly as it does in the 
improved lock-coulter plow of the present day. The beam was osuidly a straight stick. The 
handles, like the mold board, split from the crooked trunk of a tree, or as often cut from its 
branches; the crooked roots of the white-ash were the roost, favorite timber for plow-handles 
in the Northern States. The beam was set at any pitch that fancv might dictate, with the 
handles fastened on almost at right angles with it, thus leaving the plowman little control 
over his implement, which did its work in a very slow and most imperfect manner. 

But there is a little more graphic description of the plow, which ap- 
peared in 1820 in the Rhode Island American, where a writer describes 
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the plow that was in use in the Easteru States at that time, especially 
in Massachusetts, known as the Old Colony plow. He says: 

It had a ten-foot beam and four-foot land -side; and the Sutton plows are not fit to 
plow any land that has sod on it ; your furrows stand up like the ribs of a lean horse in 
the mouth of March. A lazy plowman may sit on the beam and count every bout of his 
day's work ; besides, the great objection to all these plows is that they do not perform the 
work well and that the expense is enormous for blacksmith work. Six of these plows cost 
me on an average, last year, $5 each to keep the shares and coulters fit for work, and the 
wear of the other parts cottld not be less than $1 more — $6 per year for each plow. 

Now, with this description of the plow which was in use in my boy- 
hood, I will present in a very brief statement the advance of invention. 

Thomas Jefferson was one of the first to make suggestions in regard 
to the improvement of the implement, but his plow was exceedingly 
cumbersome. The first patent taken out in this country was in 1797, by 
Charles Newbold, who set himself to work to improve Mr. Jefferson's 
plow. Mr. Newbold resided in the town of Chesterfield, Burlington 
County, New Jersey, and made the first cast-iron plow ever made in this 
country. Here is his description of it : 

The subscriber, Charles Newbold, of Burlington County, and the State of New Jersey, 
has invented an improvement in the art of plow-making, as follows, viz : The plow to be, 
excepting the handles and beam, of solid cast iron, consisting of a W, sheath, and mold- 
plate. The sheath serves a double purpose of coulter and sheath, and the mold-plate serves 
for share and mold- board — that is, to cut and turn the furrow. 

This was dated at Philadelphia, 17th June, 1797. Mr. Newbold was 
a progressive man. He found, after he had obtained a patent for his 
plow, that he could not introduce it in the country. There was a great 
objection to it. The farmers iii those times entertained great prejudice 
against it. There was a universal idea throughout the country that a 
cast-iron plow would poison the land. I can remember myself when the 
same prejudice was entertained by the farmers. It was in the year 1837 
that my father obtained the first cast iron plow that was used in the 
vicinity of his farm in New Hampshire, and I remember very well, sir, 
of the farmers gathering to see it work, and the remarks that were 
made. They had the same objection — that they would not have it on 
their farms because it would poison the land. 

I will not go over the inventions that were made between 1797 and 
1842. There had been great improvement up to 1813, but from 1813 to 
1842 there was very little improvement in plows. In that vear, Mr. 
Nourse, of Boston, improved upon the Jethro Woods plow, and brought 
out what was known as the Eagle plow number 2, which was a g^eat 
advance upon any other implement that had been used in this country 
for stirring the soil. You will read in this volume, that the lines of 
draught adopted in that plow were essentially the same lines of draught 
which yon find in the best plows of today. It required from 1797 to 
1842 for the inventive genius of this country, together with the obser- 
vations of farmers and mechanics, to arrive at any just conclusion of 
what would be the best form for the plow. 

A Mbmbbb of the committee. Was this man Newbold a practical 
farmer f 

Mr. Coffin. I do not think he was a practical farmer. I will read 
what it says here in this book : 

Charles Newbold, the inventor of the first cast-iron plow ever made in America, was born 
in the township of Chesterfield, Burlington County, New Jersey, about the year 17d0, and 
in 1804 married Hope, the daughter of David Sands, who lived a few miles south of New- 
burg, New York. He was endowed with a large share of energy aud genius, which devel- 
oped themselves in the formation of so many schemes and contrivances which succeeded one 
another so rapidly in his teeming brain that he had no time to carry any one of them into 
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successful operation. He had a grand scheme for founding three cities on the Hudson River 
to be called Faith, Hope, and Charity. These were to be the centers, respectively, of trades, 
manufactures, and commerce. They were to be connected togretber by the best possible 
roads, as well as water communication, and from the central city a grand road across the 
continent, similar to the Cumberland, was to connect the Hudson River with the Pacific 
Ocean. 

I think he was not a practical farmer ; I think he was a raecbanic. 

Mr. Smith. Will you give me the date of the publication of that book ! 

Mr. Coffin. It is the proceedings of the New York State Agricultural 
Society for 1867, part 1. I will say here that this is the most exhaustive 
treatise on the plow that has ever been published. 

As I have said, in 1842 the Nourse plow was brought out. Prior to 
that time Governor Holbrook, of Vermont, had given some application 
to the manufacturing of plows, and about that time he gave his whole 
attention, I think, to their improvement. You will find in this volume 
the part which he took in the improvement of that implement. I will 
not stop to detail it. 

In 1850 the New York State Agricultural Society, feeling that the 
time had come when the country should have the best possible informa- 
tion that could be obtained, instituted a grand trial of plows. The basis 
of their calculation as to what saving h£^ been made in plows in econ- 
omy of power, the diflFerence between the kinds of plows that were then 
in use, is here given, and the rule by which they arrived at their conclu- 
sions. They say: 

We have shown in a subsequent chapter that there is a difference of power required to per- 
form the same amount of work by different plows, amounting to 46 percent, as shown by 
careful trials in England, and to 42 per cent, according to the trials instituted by the society 
in ia50. 

It follows from this, that if the plow having the least draught was brought into uniyersal 
use to the exclusion of those which require a greater power, it would reduce the cost of plow- 
ing in the United States 42 per cent., or it would reduce it from twenty million dollars to 
eleven million six hundred thousand dollars, leaving eight million four hundred thousand 
in the pockets of the farmers as a fund to be applied to the payment of taxes or the improve- 
ment of their farms. 

If we suppose that the same number of men and teams were employed as heretofore, then 
they would be enabled to cultivate an area 42 per cent, greater, with the same expenditure 
of power that they now employ — that is, they would cultivate an area of one hundred and 
thirteen millions of acres without any more expenditure of power than they now do eighty 
millions of acres. * • • 

We do not mean to assert that this sum would represent the actual increase of the annual 
value of the products of agriculture ; but, allowing each reader to make the deductions 
which he may think necessary for the increased cost of cultivating this increased area 
(such as seed, planting, afler-culture, and gathering), it will be seen that the use of the best 
form of the plow will increase the aggregate profits of agriculture to an extent equal to the 
annual, national, internal taxation ofthe United States. 

I have taken this, Mr. Chairman and gentlemen, as the basis of my 
investigation in regard to the improvements of plows from 1850 to the 
present time. I shall not have time, nor would you have time to listen 
to me, to go over all the improvements which have taken place since 
then. Many of you are aware that the plows largely in use in the west- 
ern part of the country today are the John Dere, the Avery (manufac- 
tured at Louisville and largely used in the Southern States), and the 
Oliver chilled plow, manufactured at South Bend, and a great many 
others. They all have essentially the same lines of draught, because 
the point as to what are the best lines has been settled, and there 
probably can be very little improvement in that diifection. It therefore 
follows that the best plow at this time is the one which shall enable the 
farmer to turn up his soil at the cheapest possible cost, and in that is in- 
volved economy of manufacture as well as economy of use. I shall 
have time only to refer to the last invention in this line, and I refer to 
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it not to say anything in regard to this plow above any other, but be- 
eaise it shows a new line of departure in manufacture. I refer to the 
Oliver chilled plow. Mr. Oliver was a manufacturer of common plows 
in Michigan. He began at South Bend in 1855. He saw that the de- 
mand of the farmers was for the plow that would have a mold-board 
of hard finish— something much harder than iron, because iron was al- 
most worthless in many of the western soils; something that should be 
cheaper than cast-steel. Therefore he turned his attention to the pro- 
duction of a chilled mold-board. It was nothing new ; it had been at- 
tempted for twenty-five years, and every time had resulted in utter fail- 
ure — for this reason : it was found that when you attempted to enlarge 
the surface of the mold board beyond 36 superficial inches, you could 
not produce a perfect piece of iron. There would be soft spots in it and 
cavities called " blow-holes." Those who had attempted the production 
of chilled iron said that these resulted from the gases in the metals. 
Mr. Oliver came to a different conclusion after a great deal of investiga- 
tion — that it was from some other cause. I will not detail the amount 
of money he spent, or the difficulties he encountered. People called 
him a lunatic, and his friends deserted him. His shop was burned down 
and he had no means, but he held on to the idea that there was a pos- 
sibility of obtaining a piece of chilled iron which he could use for a 
mold-board. He finally concluded that these soft spots and blow-holes, 
as they are called, were the result of moisture in the molding-sand, and 
therefore he invented a mold with an iron pipe through it, through 
which he could pour hot water and thus dry out the moisture from the 
sand after the mold was made. After a great many trials he succeeded 
in producing his mold-board in two pieces. That was the first step. 
Then he discovered that there were some gases in the metals. He 
started upon another line of invention, to have some holes connected 
with the mold by which the gases should escape. Through those two 
inventions he has produced the present chilled plow. He uses Lake 
Superior iron, and, when he can obtain the Saulsbury ore, he makes a 
mixture of that with the Lake Superior iron, and thus obtains an ex- 
ceedingly hard and tenacious metal, one which will resist the wearing, 
and one which will also not be easily broken. Through those two inven- 
tions he has been enabled to produce this mold-board much more 
cheaply than the cast-steel plow can be produced, and he has reduced 
the price about $2. Instead of raising his price above all other plows 
in use, when he made his inventions, he said to himself, <^I will put 
these plows so cheaply that they shall come into universal • use." His 
patent was the first one that was ever issued from the Patent Office for 
the manufacture of chilled plows. There never had been a claim put in 
before him. He has taken out eighteen patents as the improvement 
has gone on. He brought out his fiirst plow in 1870. He had been 
studying upon it for many years, but only after a long period of time 
(not actively engaged in experiment all the while, but he had been turn- 
ing it over in his mind for a quarter of a century) was he enabled to 
bring out this plow. If you were to visit his works you would find five 
hundred men employed in the manufacture. He sent out fifty thousand 
year before last, and sixty thousand last year. There are one hundred 
and seventy-five thousand in use. His orders thus far indicate, he 
stated to me, about seventy -five thousand to be called for the present 
year. He sent out one train the other day of thirty car-loads of these 
plows. And he has reduced the price about $2 from the plows which 
were formerly in use — a plow not any better in its line of draught per- 
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haps, bat better in tbe mold-board wbich be has produced by his pro- 
cess. He charges do royalty. 

The Chairman. What does he charge for two-horse plows? 

Mr. Coffin. He has different sizes and different i)rices. I think from 
$10 to $12 is the price; I think that is tbe minimum and maximum. 
Now, taking that basis of the New York State Agricultural Society — 
and according to the report of the Commissioner of Agriculture there 
were 108,000,000 acres under the plow in this country last year — if we 
estimate the cost of plowing at only one dollar an acre, and take the basis, 
as given by the New York Agricultural Society, brought about by this 
invention, we shall have a saving of $45,000,000. 

The Chairman. What is the difference between the Mohawk Valley 
plow and this chilled plow? 

Mr. Coffin. I put that question to other manufacturers. Of course, 
the answer which I obtained from the manufacturers of the cast steel 
plow was, that Mr. Oliver had got a little thing of his own that he was 
trying to make something out of, but that it would not amount to much. 
Mr. Oliver himself informed me that he thinks his plow will outlast two 
to three cast-steel plows. I suppose the line of truth lies somewhere 
between the two statements. Any one who is familiar with metals will 
know that a mixture of Lake Superior and Saulsbury ores, with this pro- 
cess of chilling, must effect a great saving. Perhaps other inventors 
have made or are making equally good improvements. I do not pretend 
to pass upon that question. 

Now, Mr. Chairman, I will refer to steam plows. This is the great 
want of the country to day. I have met several gentlemen in my inves- 
tigation who were manufacturers, who had no patents of their own, but 
who, perhaps, would like to obtain some now in use, who favored the 
otter abolishing of the patent laws. They say that necessity would com- 
pel invention ; that, when there wa« a demand for an article, there would 
be somebody that would produce it. Let us cons der the steam plow. 
It is the great want of the American community at this moment, and the 
country demands it. 

In 1^56, in Illinois, I saw a steam plow. It ran one day and then was 
thrown out by the side of the fence, and I think that was the last the 
world ever heard of it. I happened to be in California in 1868. I saw 
a steam plow, upon which more than $40,000 had been expended, brought 
out for trial on one of those large farms. It ran once across the field, 
and then it went into the junk-shop. Last year 1 was in Northwestern 
Minnesota, in the valley of Red River, where I saw a third steam plow, 
upon which $25,000, as I learned, had been exi>ended. It was tried two 
or three days. A considerable amount of money was spent in endeav- 
oring to improve it. If you were to go up to the little village of Glydon, 
where I happened to be when I saw the implement, you would see that 
the weeds had grown over it ; it is entirely covered with rust } and that 
is the end of that steam plow. 

Here is a machine which the country demands, and yet the inventive 
genius of the country has not conquered the problem. So that there is 
an answer to that objection of those who think that the demand always 
brings a supply. In England I saw a steam plow which is moved by a 
stationary engine. The plow is drawn across the field by a wire rope. 
You will find in the English agricultural reports that the steam plow 
does not make any saving in the cost of plowing. There are, however, 
two or three advantages which resnlt from its use — a larger amount of 
acreage of grain can be put in ; the trampling of the horses does not 
press doMn the soil. The soil is lighter, and therefore is in better con- 
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dition for tbe crop. These are the two advantages of the steam plow. 
Bot I will state here that a great many efforts have been made in Eng- 
land to produce a steam plow which should travel across the lands. Que 
gentleman testified before the committee of the House of Parliament, 
that he had spent £50,000 ($250,000) npon steam plowing, and had not 
achieved any success. Another gentleman did not state the amount 
that he had expended, but said, '^ I have spent an enormous sum of 
money in my endeavcrs to produce a steam plow.'' 

Now I pass, in the cultivation of corn, to the corn-planter. The rais- 
ing of corn is the greatest single agricultural interest in this country. 
The Commissioner of Agriculture estimates the crop of 1877 as the 
largest that has ever been produced in this country, at 1,300,000,000 
bushels. I remember, Mr. Chairman, when I dropped corn, a boy, by 
hand, five kernels in a bill and a pumpkin seed in every other hill — 
that was the rule. 

The Chairman. And sometimes a bean. 

Mr. Coffin. Six hundred and forty-seven patents for corn-droppers 
have been issued up to 1873. One of the first inventions in this line, 
which you will find in tlie Patent Office, was a box about the size of this 
book, not quite so wide, that was placed on the shank of a hoe, and 
there was a spring connecting with a slide that covered a small hole. 
The farmer would strike his hoe iu the ground and make the place for 
depositing the grains, and then reverse the hoe and give another stroke, 
and that would let the corn out of the box, and he again reversing the 
hoe would cover it. 

Then came an improvement upon that, a hollow hoe-handle with a 
spring running along the handle ; the farmer could jerk the spring, 
and that would let out the corn. 

Then we had the band dropper or planter. First a man would take 
one in each hand and walk along the rows and strike them down, and 
each blow would make a planting, thus enabling him to plant two rows 
at the same time. 

The next step was tbe horse-drill or planter, being a planter drawn 
by a horse. 

But these methods of planting corn admitted only of cultivation be- 
tween the rows iu one direction. Then came the idea of cultivating in 
both directions with a drag. A long beam with pins in it was dragged 
both ways across the field by the horses, and then the farmer would 
go along with the hand-planter and plant the corn at the intersection 
of the rows, and thus he was enabled to save something in cultivation. 

The next step was the corn-planter, which planted two rows at one 
time, with the rows running in both directions. A man sat on the ma- 
chine, and at every point where the drag had crossed at right angles 
he moved a lever that dropped the corn, which was covered by wheels 
that turned and pressed down the soil upon the seed. This was the in- 
vention of Mr. Brown, and came into almost universal use. 

The last idea in this direction was the check-rower. That is an in- 
vention which has come into use within a very few years. It is a very 
simple implement, consisting of a wire chain, or knotted rope, stretched 
across the field. It is anchored at both ends, and it runs through tbe 
machine. As you drive across tbe field, every time that a knot goes 
through a little slot in tbe machine it touches a spring and drops the 
corn. All you have to do is to anchor this rope on both sides of tbe 
field and drive backward and forward all day long, until your acres are 
planted ; and then you can cultivate in both directions. This was a 
great step. I will not attempt to detail its advantages. You can see at 
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a glance that great advautages would accrue from such a machine. 
Those machines are now largely manufactured at Decatur, Illinois, 
there being two establishments there which I visited, and from which I 
obtained the details. The saving, you can see, would be very great in 
planting and in cultivation. Under the old way the man with a hand- 
planter could plant three or four acres per day. With a two-horse 
check-rower planter, twenty acres can be planted in a day. You see 
that by this process the farmer of Illinois is enabled to increase his 
acreage — the planting season lasting about ten days — from forty acires 
to two hundred acres by this simple process. This simple invention, 
therefore, enables a small farmer to become a larere one. I say nothing 
of the saving in labor, nor the ability of the farmer to put in his crop on 
a few fair days. 

The next implement is the cultivator. I remember very well, Mr. 
Chairman, when the cultivation of corn was carried on wholly by the 
plow. The farmer used a common small plow. We plowed twice be- 
tween the rows, turning the soil against both. That was the process 
in my boyhood, and was the process down to about the year 1845, I 
think. There have been improvements over that process. First, har- 
row-teeth were put into a triangular frame, which was drawn through, 
and you had to pass but one way between the rows. Another form of 
the cultivator was a series of small double plowshares, which were put 
into a triangular frame ; but since then there have been one thousand 
six hundred and seventeen patents taken out for cultivators. 

One form of cultivator was called the *' double shovel." I think it 
came into use about 1848. It had a very large sale. It was what was 
called a walking cultivator, and was used with a man walking behind 
it. Men now ride their cultivators. 

I have here the experience of an Ohio farmer, who resided near 
Springfield, in regard to the use of this old double-shovel cultivator, and 
with one of the cultivators now manufactured in that town. He kept 
an exact account of the cost of producing his corn for three years. The 
highest cost was 12 cents a bushel by the double-shovel cultivators, and 
the lowest was 9 cents. He obtained one of the improved cultivators, 
and then kept an account for three years, and found that his highest 
cost was 8^ cents and his lowest 7 cents. Here the greatest saving was 
3^ cents a bushel and the lowest 2 cents, l^ow, what is the saving at 
the rate of 3^ cents per bushel on the crop of last year? $45,500,000. 
And the saving at the rate of 2 cents would amount to $26,000,000. 
What is it that produces this saving f It is in the thorough cultivation 
brought about by stirring the soil by this implement. It cuts out all 
the grasses. The entire surface of the ground to any desired depth may 
be stirred. You may have it cut deep or shallow, according to the na- 
ture of your soil; obtain a thorough pulverization of the soil; the roots 
will run down and get the moisture and fertilizing qualities ; and there- 
fore you get this increase of your crop. That is the secret of it ; nothing 
else — simply the thorough pulverization of the soil. And this was 
brought about only by long study, which could come only from years of 
observation and experiment. 

The next thing which is to be considered, in the cultivation of corn, 
is the corn-husker. And yet it Is the same with that as it is with the 
steam plow — the world waits for it. There have been a large number of 
inventions taken out for corn-huskers, and yet there is not one in use 
today in the country that commends itself to the farmers. The inventive 
geniusof the country has not yet grappled with that problem. One hun- 
dred and fifty patents have been issued since 1858 for buskers, and a 
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man who will make the successful linsker has an immense fortune before 
him if he is protected by a pateut law. 

The next machine is the corn-sheller. Perhaps* you remember, Mr. 
Ghaimian and gentlemen, the shelUug of corn in your neighborhood. I * 
remember very well sitting astride the handle of a frying-pan or the 
barn-shovel and scraping the ears against them, or using the cob of 
one ear to shell the corn from another, and often shelling the skin 
from my hands. About five bushels in ten hours a man could shell by 
hand. 

Then came the first machine for shelling corn, which was a cylinder 
turned by a crank, by which a man might shell about forty bushels in a 
day. There have been three hundred and seventy-eight patents issued 
for corn-shellers !Now, if yon will go to Illinois, you will see shellers 
by which two men, with a machine driven by steam or horse power, will 
shell one thousand five hundred bushels a day, the cobs being carried 
off into a pile by themselves or into a wagon, and the corn run into 
sacks or wagons, to be drawn off in bulk. Only two men are required 
to run the machine. Here, then, invention has carried us from the time 
of our boyhood, when one man could shell four or five bushels a day, to 
the present, when two men with a machine can shell one thousand five 
hundred bushels a day. What farmer in the West would be without the 
use of one of these corn-shellers I 

The six great corn States of the Union are, I think, Illinois, Iowa, 
Missouri, Indiana, Ohio, and Kansas. They produce more than half 
the corn raised in the country. Now, of what inestimable value is that 
one machine, the corn-sheller, to those communities ! Those States, by 
the census of 1870, had 1,775,000 persons engaged in agriculture. It 
would require the entire farming community of those States to sit astride 
barn-shovels and handles of frying-pans one hundred days out of the 
three hundred and sixty -five to shell their corn by the old process. Take 
the crop of last year, 1,300,000,(K)0 bushels of corn. The entire popula- 
tion of the United States — every man, woman, and child, every indi- 
vidual of the 40,000,000 of us — would be obliged to spend the entire six 
working days of the week and till noon of Sunday to shell the crop by 
the old process. I do not know what would become of the country, Mr. 
<3hairman, if we had to go back to those old times. 

A Member of the Committee. Do you contend that this improve- 
ment is the result of necessity or the result of the present law ? 

Mr. Coffin. I put it down as the result of the present law. 

Mr. Raymond. I would like you to show the connection before you 
get through with your argument. 

Mr. Coffin. I will endeavor to show the connection. 

Mr. Storrow. We propose to show it, I hope convincingly. 

Mr. Coffin. Of course all the corn that is raised is not shelled. There 
are 1,300,000,000 bushels raised, but a large portion is fed from the ears, 
but if shelled by hand I do not know what it would cost in these days. 
A man used to shell for one-tenth of the corn. 

The Chairman. What do the owners of machines charge for shell- 
ing f 

Mr. Coffin. I was not able to obtain that. 

Mr. WiLLETS. Haifa cent per bushel in our country. 

The Chairman. In your experience, Mr. Coffin, does the use of the 
separator — or, take another case, does the planing machine reduce the 
cost of the work performed to the people I 

Mr. Coffin. Yes, sir ; and I will show that before I get through. 

The Chairman. For instance, in building a house, formerly we used 
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the old-fashioned plane. Yon have been along there, and so have I. 
Kow, does the improved machine reduce the cost of building a house to 
the man that has it bniltt 

Mr. Coffin. Yes, sir; I will show that to yon before I get through. 
There is a great reduction in the cost, and a great improvement in the 
house. 

I now turn to the cultivation of wheat. From the time of Adam up 
to within a comparatively recent period the only method of sowing wheat 
was to throw it into the air by the hand. Those of you who have had 
experience in sowing know that if the wind blows with any great force 
it is impossible to sow it evenly ; and if you sow clover with your wheat 
you have to go over the ground the second time. And if you pat in 
phosphates or any fertilizers, it must be gone over a third time. Then 
m the sowing of wheat broadcast you do not sow evenly, because na 
man, no matter how deft he may be, can always throw out his hand at 
exactly the same interval every time. He must calculate his steps as 
he passes over the ground — calculate the gusts of wind that may 
come to him. No man can sow his ground evenly by that process. Then 
some of the grain will fall in the hollows, and some upon the ridges. 
Then when the harrow comes in some of the grains are buried too deep 
to come up ; others are left under such shallow covering that they do 
not get moisture enough, and therefore do not sprout. Therefore, under 
the old broadcast sowing, you do not obtain the best possible results. 
Under that system you could not harrow till you had been over with your 
clover — if you sowed clover with the wheat. I will not go over the cata- 
logue of the different drill and broadcast seeders which have been in- 
vented. About six hundred patents have been issued for seeders. 

Now, what are the advantages of these seeders, as you find them to- 
day in use, over this broadcast sowing t The seeder covers the soil to 
a uniform depth. It sows evenly, and sows a specific quantity. You 
may graduate it so that, after a little experience, you can determine the 
amount ])er acre even to a quart of wheat. They sow all kinds of grain — 
wheat, clover, and superphosphate, if need be — at once. They harrow 
at the same time. They make the crop more certain. It is the united 
testimony of maLufacturers and farmers alike that the crop is increased 
from one eighth to one-fourth, especially in the winter wheat. Winter 
wheat, you are aware, in the freezing and thawing season, is apt to 
heave out. It is desiralle to bury the seed a uniform and proper depth 
and to throw over the young plant such an amount of soil that it shall 
not heave with the freezing and thawing. Of the 360,000,000 bushels 
of wheat raised last year, I suppose more than 300,000,000 was winter 
wheat. One-eighth of this is 37,700,000 bushels. 

Now, here is not merely a saving, but an absolute increase in the 
crop, representing that number of dollars. I give the testimony of a 
manufacturer of seeders at Springfield, Ohio, in regard to what it has 
cost him to bring his seeder lip to its present point : 

We have spent $20,000 in purcbasing patents, besides an immense anioani expended 
by ourselves in experiments and patterns which, after all our labor and expense, we have 
bad to abandon. Yet, since 1857, notwithstanding the many improvements we have niade» 
the prices of seeders to the farmers have been reduced 50 per cent., while at the same time 
we give them a far better machine. Every improvement we have made has inured to the 
benefit of the farmer. No farmer can aifoid to use to-day the machine that we made twenty 
years ago, even if he conld have it as a gift. In 1857, the price was $75; ia 1877, the 
price was $40 for a far better machine, 

It would not have been possible for the farmers to have produced the crop of 1877 with- 
out the seeder. It is estimated that about 800,000 seeders have been made since 18.58. — 
(See statements and pictures in The Cornplanter Patent, 23 Wall., 181.) 
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I pass DOW to the reapers. In 1794 a man in Scotland invented what 
was described as a most marvelous and wonderful machine for cutting 
grain — ^doing as much in one day as seven men could do with the sickle. 
This marvelous machine was the cradle. 

The report of the Scottish Highland Agricultural Society says that — 

With a common sickle seven men in ten hoars reaped one and one-half acres of wheat— 
about one-qnarler of an acre each. With the new machine a man can cut one and oue-iialf 
acres in ten hours, to be raked, bound, and stacked by two others. 

From this basis we begin our exhibit of what difficulties the invent- 
ors of reapers and mowers hail to encounter, the successive Pteps of 
their labors, and the value of the invention to the world. In 1833 Obed 
Hussey took out the first patent. In 1834 Cyrus McCormick took out 
a patent, but the world heard little of a reaping machine until 1845, 
when McCormick built 150 at Cincinnati. In 1846 he had 300 built at 
Brockport, New York. In 1852 there was a general trial of reapers and 
mowers at Geneva, New York. Nine machines contested, for other iu- 
Tentors had taken out patents. Nineteen years had passed since the 
first patent had been issued. Out of the nine machines exhibited not 
one could start in the grain without backing to get up speed. There 
was a heavy side drift; they were clumsy; they could not turn easily. 
In 1855 about 10,000 machines had been built by the different makers, 
nearly all of which were one-wheeled machines. About this time Mr. 
Wheeler, of Auburn ; Ball, of Canton, Ohio; and Miller, of the same town, 
began to manufacture two-wheeled machines. These manufacturers 
combined and bought more than a hundred patents. In 1855 there 
was an exhibition of reapers at the French Exposition: one English, 
one French, and one American — McCormick's. The French machine 
did its allotted work in 72, the English in 66, and McCormick's in 22 
minutes. McCormick won the first victory at London over Bell in 1852, 
and now for the second time the American's invention achieved a 
triumph. Two years later, in 1857, there was a trial at Syracuse, New 
York, at which nineteen machines were exhibited. Mark the progress 
that had been made in five years. Of these, all, except three, could 
start in the grain without backing to get up speed. A great variety of 
machines were invented ; some to prove utter failures^ and others that 
were purchased, and what was valuable in them incorporated into some 
other machine. About 1860 the Wood machine made its appearance^ 
and the Dorsey, Seymour, and Morgan machines were combined. 
These were great improvements. Twenty-seven years had passed 
since Hussey took out his first patent, and the inventors were then 
making their greatest improvements. The busiuess attained such pro- 
portions that in 1864 not less than one hundred and eighty-seven estab- 
lishments had been started to manufacture reapers, wholly or in part, 
turning out one hundred thousand per annum. There was a great trial 
at Auburn in 1866, at which forty-four different machines were entered. 
Of these, forty-two did their work well. All were much lighter, simpler, 
less noisy, and worked easier. 

Some sworn testimony at the Patent Office gives the following history 
of the invention and growth of one type: 

In 1852 Lewis Miller and his partners were engaged at Canton, Ohio^ 
in working threshers and harvesters of the Hussey patent. lie devoted 
a large portion of his time to getting up a combined machine which 
would both mow and reap. He first adopted the Hussey form of ma- 
chine as a basis for his combination, and in the same year, 1852, tliey 
built about twenty-five of these combined machines. Most of them 
failed to mow. In 1853 they tried to improve upon the reaper, so as to 
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adapt it to a combined machine for mowing also. After numerous ex- 
periments, tiiey built twenty-five machines of this kind, which failed to 
work. The inventor also tried to get up a single mower in that year, 
and about twelve were built, which also failed. In 1854 he continued 
his expeiiments, and lost in them about $1,000 more. In 1855 the ex- 
periments were put an end to, in the month of June, by the burning 
down of the whole establishment. In 1856 they borrowed money and 
built five hundred single mowers, with two wheels and a flexible finger- 
bar ; but most of them failed. They thus lost nearly $12,000 of money 
paid out, besides the labor of the firm. In the early part of 1856 the in- 
ventor and one of his partners ^ot up another form of machine, and 
tried it, and patented it. In 1857 the inventor set about remedying the 
defects of and developing and improving the patented machine of 1856; 
and the result waa the successful machine. It worked well, and was 
the commencement of that form of construction now known as the Buck- 
eye machine. No profit had been mad 3 by the firm in manufacturing 
tha flexible finger-bar machine prior to the year 1858. 

The inventor says that he had no money of his own, and his inventive 
capacity was all that he contributed to the firm, in which he had an 
equal interest with the others. He continued in partnership with them, 
with some change of partners, up to 1865. In 1858 and since that time 
they have granted various licenses underall their patents for $10 a ma- 
chine for the regular size and $7.50 for the smaller size; and they built 
up to 1865 over 24,000 machines. In that year the business was taken 
by two corporations, and they paid joint owners of the patent, as a li- 
cense-fee, $10 for the large machines and $7.50 for the smaller ones. In 
the six years from 1866 to 1871, inclusive, these corporations built 30,000 
large machines and 20,000 smaller ones. In addition to this, there were 
built at various times by licensees over 16,000 of the large machines, at 
$10 royalty. There had been built up to J 872 and gone into use in the 
United States over 90,000 Buckeye machines of which the inventor has 
direct knowledge. In addition to this, Adriance and Piatt and other 
licensees had built 60,000 more of the same machines. In addition to 
that, those built under other licenses and by infringers amount to 
100,000 more. 

I pass now over the intermediate improvements and come to the last 
improvement— self-binders. There was still another step to be taken. 
The demand of the farmers was for a machine that would bind as well 
as reap. The farmer for ten to fifteen days during harvest was a slave, 
at the mercy of a set of men who made his necessity their opportunity, 
who demanded and obtained $2, $3, and sometimes $4 a day for bind- 
ing, besides their board. They began in the southern section of the 
wheat-producing States, and moved northward with the advance of the 
season. They demanded good fare and made themselves at home in the 
farmers' kitchens. The extravagant wages demanded materially re- 
duced the profits of the crop. 

Since 1865 lavge sums of money have been spent in experiments on self- 
binders ; but not until 1870 was the self-binder in any sense a mechanical 
success. Thus far only three types have been produced for general use — 
McCormick's, Gordon's, and Lock's. The tirst began to be used in 1874. 

The inventor of one of these types was a jeweler. After a number 
of years' work, and using up $15 000, all he had, he became connected 
with a reaping-machine manufacturer, who caused machines to be built 
and ijnproved till about $100,000 had been spent. There are three 
other concerns who have spent as much in their endeavors to produce 
a machine, and some of the manufacturers say that the problem is not 
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well solved yet. Tn order to bring out a machiae of this class it is nec- 
essary to make a great deal of observation. The harvest season is very 
short. Therefore they sent men to Texas, where the harvest commences 
early, and those men followed northward with the harvest season un- 
til it ends in Minnesota. And, more than that, they have sent a man 
to New Zealand, where the harvest season occars during our winter, so 
that they may occupy as much time as iwssible during the year in ob- 
servation, because from trials of machines in the harvest field only can 
they arrive at the data from which to make new improvements. 

I will further remark that all the inventors and the manufactarers 
that I have visited, who manufactured these machines, say that the 
business is yet in its infancy. It was only in 1870 that it began, and 
time enough has not yet elapsed to bring out the best form of machine. 

The best sources give the number of reapers and mowers manufac- 
tured in each State in 1875 as follows: In New England 2,500, New 
Jersey 750, New York 53,225, Pennsylvania 4,635, Ohio 47,850, Indiana 
2,500, Illinois 8,150, Wisconsin 2,150, Minnesota 1,750, in Illinois 15,500, 
in other States 7,150 machines — (of harvesters, a machine upon which 
two men ride and do the binding, 4,000 are manufactured) — making a 
total of, say, 159,410 machines. 

A Membbb of the Committee. Why do they call one a harvester 
and the other a reaper? 

Mr. Storbow. The harvester has a place for a man to ride on and 
bind the grain, or else binds the grain itself; whereas what is commonly 
called the reaper simply cuts the grain, and leaves it upon the ground 
to be bound afterwards. 

A Membeb of the Committee. McCormick's is a reaper, and he 
has attached to it a binder. 

Mr. Coffin. The harvester is the machine upon which two men ride 
and do the binding. 

Mr. Stobbow. The self-binder goes a step beyond that. They put air 
extra attachment on it, which takes the place of those two men, and 
does the work of those two men. 

Mr. Coffin. The amount of capital invested in the manufacture of 
these machines is about thirty million dollars. Almost every manu- 
facturer of the machines now in use is a patentee. Over five thousand 
patents have been issued on reapers and mowers, and machines and 
devices connected with them. This indicates the amount of thought 
and labor, but it does not show the amount of money expended. 
I am assured by the McCormick Company that more than one mill- 
ion dollars has been spent by that company in experiments. I will 
also state that the Champion Eeaper Company, of Springfield, Ohio, 
give similar testimony in regard to the amount spent by that company. 
Mr. McCormick granted few or no licenses to manufacturers. His fa- 
cilities were very large, and he supplied the market himself. Hussey 
granted licenses at $2.50 on his scalloped cutter. This was adopted by 
nearly all the makers of other machines, yet, in 1858, so discouraging 
was the outlook that Hussey offered his patent for sale for $5,000. The 
party who declined the purchase subsequently paid $10,000 royalty for 
back damages, and $25,000 more for license fees. Tbe patent ran 21 
years, and his invention of the slotted guard and scalloped cutter are 
in use to day, nor have they been radically improved. The Dorsey pat- 
ent was offered at $10,000, and refused. The McCormick, Hussey, Sey- 
mour, Morgan, Dorsey, and hinge-joint patents have expired, and the 
license-fees paid to day are very small on machines. 

Mr. ToWNSHEND. Are Mr. McCormick's profits stated ! 
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Mr. Coffin. No, sir ; manufacturers are reticent on that point. The 
machines have been so mnch improved that manufacturers who have 
all of these old patents free to-day say that they cannot aftbrd to manu- 
facture under them alone. They prefer to pay whatever royalty is 
asked for on the later improvements. The improvements on these ma- 
chines have increased the capacities of men for labor to such an extent 
that farmers cannot afford to use a machine that was thought almost 
perfect in 1865. The highest license-fee paid on the ordinary machines 
has been about $10. On new and expensive machines, like the automa- 
tic binder, it has not exceeded $20 or $25. There are three self- binding 
machines in the market — the Lock, McCormick, and Gordon. 

Every attempt to create a close monopoly in the mauufactuie of 
reapers has iailed. 1 stated that in 1866 there were about one hundred 
and eighty establishments in the country engaged in making reapers . 
and mowers, or parts of them. How many are there to-day ? Less 
than twenty. Tbe others have disappeared, mostly in bankruptcy. 
Within the last twelve months four of the largest establishments have 
gone down. 

As to the amount of capital required to carry on the manufacture, it 
is not capital required in the plant, but in the amount of stock that has 
to be accumulated. Millions of feet of lumber must be used, that re- 
quires from two to three years in seasoning ; and large amounts must 
be pa]^l out before any returns are received. The machines are sent 
out to local agents in the mouths of May and June. Few farmers pay 
cash. The manufacturer thinks himself quite fortunate if he gets his 
pay at the end of the second or third season. The statement of tbe 
manufacturers, without exception, is that " we are compelled to carry 
the farmers." 

The ignorance of farmers, many of whom know nothing of mechanics, 
is another element of cost which necessitates the sending out of men to 
set up the machines for them. This expense, of course, must be added 
to tbe cost of the machine. 

A great expense is in experimenting. Every establishment has its 
inventors and mechanics constantly employed in devising something 
new and making new models to improve their machines. No manufac- 
turer, however good his machine, can rest where he is. In invention, 
it is the survival of the fittest. The self raking reaper of the past ten 
years is to-day being pushed aside by the self-binder. 

Mr. Chairman and gentlemen, if you could have taken a little trip 
with me last fall on the line of the Northern Pacific Kailroad, in tbe 
valley of the Red River of the North, you would have seen twenty self- 
binders, one morning, all starting together to reap a field containing 
seven thousand acres. That entire crop, which amounted to one hun- 
dred and fifty-four thousand bushels of wheat, which loaded five hun- 
dred freight cars, was not touched by a human hand until it passed into 
the thresher! No binder, demanding his three or four dollars a day, 
appeared upon tbat field. And there, sir, in the valley of the Red River 
of the North, and in Texas, and in California, is the great future of the 
self-binder. No man can measure what its capacities are — cutting its 
fifteen or twenty acres a day with a boy driving two horses, reducing 
the cost of the cultivation of wheat to its lowest terms. The reaper 
and self-binder have already exhibited a capacity to save a hundred 
million dollars per annum to this country, giving ua that credit on the 
right side of the ledger. It is this tbat inventors are doing tc-day. It 
is not the farmer who has given that $100,000,000 to the country on tbe 
right side of the balance-sheet, but it is the inventor behind the farmer. 
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It is Hussey in 1833, McOormick in 1844, and the great host of men of 
like genius who have spent their nights, and their money, and every- 
thing that they could get, to develop these machines, which have become 
a blessing to the world. 
At this point the committee adjourned. 

Febbtjaby 8, 1878 — 10 a. m. 

The committee met pursuant to adjournment, and Mr. Coffin contin- 
ued : 

Mr. Chairman and gentlemen: At the close of my remarks on Tues- 
day, I had finished giving, in a very brief condensation, the agricultural 
implements of the country. I propose this morning to occupy a very 
short time in giving some other industries, and will commence with 

horseshoes. 

I have taken some pains to ascertain the exact difference in cost be- 
tween hand-made and machine-made horseshoes. At a blacksmith's 
shop on P street, in this city, near the Patent Office, I found two men 
engaged in making horseshoes day before yesterday, making them by 
contract, seven dozen (eighty-four) shoos a day, costing $5 for the labor 
alone, without including the iron or the coal. 

In contrast, I point you to a new horseshoe machine at Cleveland, 
Ohio, just going into operation, which is attended by two men and man- 
ufactures 7,000 a day. In both cases the labor costs $5. Making still 
further inquiries, I have ascertained that the gentleman who, with his 
sweeping-machines, keeps the streets of Washington free from dirt, and 
who employs a large number of horses, figures the cost of a set of ma- 
chine-made shoes at seventy-three cents, and of hand-made shoes at 
ninety-eight cents. Thu8,by the use of the machine-made shoes he makes 
a saving of twenty -five cents on each set — that is, four shoes. He has 
his horses reshod every three weeks, or sixteen times during the year. 
The difference for the year is, therefore, $4 for each horse. One of the 
leading blacksmiths of this city, near the Patent Office, informs me that 
city horses, upon an average, require shoeing twelve times a year, and 
country horses six times a year. He thinks that the average shoeing of 
all horses would be nine times a year. Now, figuring the gain of twenty- 
five cents on each pair of shoes by tbo use of the machine-made shoes, 
the total annual amount of saving on each horse is $2.25. 

Mr. Eldbedge. Do you take into account the fact that he uses the 
same shoes several times! 

Mr. Coffin. I inquired in regard to that, and am informed by the 
blacksmith and by the gentleman who sweeps the streets here (Colonel 
Wright) that they do not use the old shoes, and that it is cheaper to use 
new shoes every time. 

By the census of 1870, there were between eight and nine million 
horses in the country. Eliminating two million that, for various reasons, 
are not shod, and Ciilling the number six million, the saving per annum 
would be, if all were to use the machine-made shoes, $13,000,000. 

Mr. Smith. Does that include the mules! 

Mr. Coffin. I don't know in regard to that. I take my statistics 
from the census report, under the head of horses. 

Machine-made horseshoes have been before the public many years ; 
but the blacksmiths of this city inform me that many persons are so 
prejudiced against them that, though they are afforded at twenty-five 
cents less per set, they are not yet regarded with favor by many of the 
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hacksters and teamsters. The blacksmiths prefer the machine-made 
shoes, because the profits are relatively larger in setting them than on 
handmade shoes. The prejudice is wholly unreasoning, but time and 
use are dissipating it, and the blacksmiths predict that a few years 
hence hand-made shoes will be a thing of the past. 

The CnAiEMAN. In making those shoes by machinery, do you not 
break somewhat into a manual industry I Don't you deprive the black- 
smith of a portion of his work — his proper employment I 

Mr. Coffin. I think not, sir. It is tlie testimony of the blacksmiths 
that they can make more money by using the machine-made shoes. 

Another industry is that of 

HOBSESHOE NAILS. 

The horseshoe nail is a simple affair. The blacksmith will make two 
at a heat; but after he has torged them he has to point them before 
they can be used. 

The first, or nearly the first, attempt at making horseshoe nails by 
machinery was by the Putnam Company, which did not make a complete 
nail, but one that required pointing. The cost of pointed nails made 
by hand before this invention of the Putnam machine was seventy-five 
cents per pound. 

About 1862 or 1863 Mr. Whipple, of Massachusetts, an inventor who 
had devoted much attention to working irregular shapes of iron by 
machinery, invented a machine intended to make a pointed nail. He 
patented it in 1864, and got a capitalist to help perfect and build it 
After spending a couple of years or more and several thousand dollars, 
the machine would not work satisfactorily. The capitalist thought the 
problem could be solved, and with profit; and so he employed two other 
inventors, at different times, to work upon the machine. 

Eight years of time and more than $60,000 were expended before the 
first nail was completed by the Globe Company, and it is said that 
nearly $200,000 were expended on the Putnam and G-lobe machines be- 
fore the present pointed nail could be put upon the market, and then the 
prejudice was so great that it was with much difficulty they were intro- 
duced at all. At first the nails were given away. 

No longer ago than' last summer, while taking my vacation in New 
Hampshire, being in a blacksmith's shop, an old farmer came in to have 
his horse shod, and he informed the blacksmith that he must have hand- 
made nails used, because he didn't consider a machine-made nail fit to 
use. The old gentleman said, ^^ I want the good old-fashioned hand- 
made nail; none of your new-fangled things for me." The blacksmith 
gave me a sly wink, and, after the old man had gone out of the shop, he 
used the machine-made nails in shoeing the horse. 

The present price of horse-shoe nails — and I quote from the last 
Journal of Commerce, of Boston — is as follows: 

Putnam's pointed, No. 5, per lb $0 26 

" '' No.lO, « .: 18 

Globe pointed, No. 5, " 26 

" " No.lO, '' 17 

And other companies at about the same rate. That is the wholesale 
price. 

I inquired from the blacksmiths in this city what they paid for'their 
nails, and they told me about thirty cents a pound on an average, taking 
all sizes. 
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Now, siff wby has it cost so mncb to prodoce that uail ? If yoa will 
examine the nail yoa will see that, in the first place, it is piodaced by 
the cattinii: of what is called a blank from a piece of cold metal. The 
nail mast be hammered, or sabjected to some eqaivalent treatment, to 
give it toaghness. It mast also be shaped in the process of hammering, 
and if yoa will examine the nail yoa will see that, in its elongation, 
there is reqnired a change in the form of the nail to pix)dace the regalar 
tapering, the carving, and the pointing at the end ; yoa will see that to 
accomplish even soch little insignificant things as these, mast reqaire 
long and careful stady of machinery and long exi>erimenting, and a 
great expenditure of money in prodacing this machinery. [Mr. CoflBn 
here exhibited some machine-made horseshoe nails.] 

At the hearing on Tuesday, Mr. Chairman, yoa inquired if labor-sav- 
ing machinery reduced the cost of the mannfactared article to the con- 
sumer, and instanced the building of a house and the use of the old 
jack-plane against the Woodiiiff plauing-machine at present in use. 

Here, in this horseshoe-nail machine, we have an illustration in point 
so plain that it will need no elucidation. The price of hand-made nails 
when the Putnam machine first started was seventy-five cents a pound ; 
to-day a better nail is furnished to the blacksmith for thirty cents a 
pound. Nor could a blacksmith now make them for less than seventy- 
five cents a pound, furnishing the iron and pointing them. And he ases 
them to fasten machine-made shoes that cost twenty-five cents a pair 
less than old hand-made shoes. To come to this point has required the 
invention embodied in aboat one handred horseshoe machines and over 
one handred horseshoe-nail machines, and the inventive labor of over 
twenty-five years. 

And now a word on clothing. Of our clothing, Mr. Chairman, 

STOCKINGS 

are considered essential. The time was when all hosiery was knit by 
hand, bat that day has passed. I very much doubt if any considerable 
number of women of the next generation will know how to knit. Ma- 
chines have almost wholly superseded knitting-needles ; till within a few 
months, however, the stocking-machines in ase did not wholly complete 
a stocking ; there was still a seam to be sewed at the heel, or toe, or at 
the side, or bottom of the foot ; but invention has conqaered the last 
difficulty, and now if yoa will go into a chamber in an anpretending es- 
tablishment in the town of Eockford, 111., yoa will see twelve aatomatic 
stocking-machines at work — the invention of a hard-working, modest 
mechanic. 

The Cha^ibman. Is that the Lamb knitting-machine f 

Mr. Coffin. No, sir; it is the Nelson machine. There are only twelve 
machines in existence, and they are knitting a total of 5,600 pairs a 
week. The twelve machines are tended by a boy fifteen years old, who 
is paid 94: a week — making the cost of the knitting a pair of stockings 
one-sixth of a mill. And that you may see what the machine is doing, 
I have a pair of the stockings, which I lay before the committee. 

The Chaibman. I am afraid you are going to deprive the old ladies 
of a great deal of pleasure which they have had in knitting in the eve- 
ning. 

Mr. Coffin. Now, sir, a machine commences at the top, and it knits 
down, widening and narrowing, changes the stitch as it goes on to the 
heel, where it shapes the heel, and finishes at the end of the too with 
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one thread ; and then it goes on to the next one, and so on to another 
and another. It knits fancy stockings, and I saw some being knit with 
three or four colors ; and it will go on, sir, and knit a mile of stockings, 
if your yarn will hold out, and no person need touch it. I exhibited 
that stocking to some of our Eastern manufacturers, and they acknowl- 
edged it was far ahead of anything that had ever been before produced. 

Mr. Briggs. What did you say was the cost of knitting these stock- 
ings ; less than a cent 1 

Mr. Coffin. One-sixth of a mill. 

Mr. Brigk^s. What does the whole machine cost I 

Mr. Coffin. I do not remember the price, but I think they are held at 
$200. They are patented machines. I don't know the name u!?der 
which the patent was issued, but the firm is Burson & Nelson — Mr. Bur- 
son furnishing the capital, 1 presume, and Mr. Nelsou inventing the ma- 
chine. 

Another article which the world cannot get along without is 

WOOD-SCREWS. 

In this connection I will give you a statement condensed from a paper 
furnished me by Mr. Biddle, of Cleveland, Ohio : 

In 1840 he was a maker of screws. By the process then in use, the 
machines for cutting, slotting, shaving, threading, and heading enabled 
twenty men and boys to manufacture twenty thousand screws in a day. 
If you will go into the screw-works at Cleveland, Ohio, you will see two 
girls tending two machines which manufacture two hundred and forty 
thousand screws a day. So great is the consumption of screws that it 
would be utterly impossible to supply the demand by the old process. 

The Chairman. They are made of irou, are they not! You mean by 
wood-screws that they go into wood t 

Mr. Coffin. Yes, sir. 

We all of us like to ride in our carriages. See what a machine for 
finishing carriage-shafts has accomplished. Formerly it cost $18 a 
dozen to finish them ; now, 75 cents. Foreign carriage-builders at the 
Centennial saw the shafts of Messrs. Russell & Snydou, of Toledo, and 
the result is large orders from England, Australia, and Germany. The 
cheap hand-labor of those countries cannot compete with this machine. 
It is converting every year nearly two million feet of oak and hickory 
into carriage-shafts. 

I now come to the 

ROCK-DRILL. 

This machine has revolutionized the methods of blasting. W^hen the 
Hoosac Tunnel was begun, many efforts were made to facilitate and 
cheapen blasting. I remember a large machine that was to bore its way 
through the mountain. It cost many thousands of dollars — probably 
from $50,000 to $100,000. It proved an utter foilure. Drills were in- 
vented by Brooks, Gates, and Burleigh. They were tried and failed. 
There was the diamond drill and the French drill of Sommeilliejr. Y'oti 
will find abundant testimony in regard to those in the report of the 
Commissioner of Mines and Mining for 1870. While these machines, 
one after the other, were being tried, Mr. Charles Burleigh, of Fitch- 
burg, Mass., was studying the great question. He began in 1865, and 
spent $30,000 before he put his drill in operation. It was brought into 
use in 18G8 in the Hoosac Tunnel. 
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Walter ShaDley, the contractor, testified before the committee of the 
Massachusetts legislature January 9, 1874 : 

'* Since commencing work on this drill we have tunneled three miles 
in solid rock, besides doing a great deal of other drilling for the enlarge- 
ment of the heading. To have done this work by hand-drilling would 
have taken not less than twelve years, and the expense of labor of drill* 
ing would have been, I think, fully three times the cost of machine-drill- 
ing. In my opinion, works will now be undertaken which, under the 
system of hand-drilling, would have been considered impracticable. I 
have had a machine work three months without needing rei)air8, and 
in that time it drilled upwards of a mile of ground.'' 

In addition, I will state that in Saxony, where hand-labor is exceed- 
ingly cheap, this is the only machine that has as yet wholly superseded it. 

Mr. Aiken. How long did it take him ? 

Mr. Coffin. He does not state the time — how many years — ^but of 
course it was less than six years. In the reports of the Massachusetts 
legislature of 1874 you will find it stated that this machine in the con- 
struction of that tunnel saved over $3,000,000. It bored out Hell Gate, 
saving an immense amount to the government. 

Mr. Stobrow. The machine was not put at work until many years' 
work had been done on the tunnel. 

Mr. Coffin. In the Scientific American for January 25, 1873, you will 
find a comparison between the work done at Hell Gate by the Burleigh 
drill and by the diamond drill, the next best machine. 

As it is a matter of public record, I may properly allude to it ; but I 
think you will bear me witness, Mr. Chairman and gentlemen, that in 
the presentation of what labor-saving Iktachinery is doing I have care- 
fully refrained from making any comparison of different machines, in 
justice to all parties. It is stated in the paper alluded to that during a 
period of four months the diamond drill removed 14^ feet in a shift of 
eight hours, at a cost of $1.16 per linear foot ; the Burleigh drill removed 
26 feet at a cost of 43 cents per linear foot. The cost of repairs on the 
diamond drill for a single week was $700, while the repairs to the Bur- 
leigh drill were $27 per month. 

The Sutro Tunnel was begun in 1869. For four years it was carried 
on by baud-blasting, making a progress of 5,200 linear feet of a tunnel 
4^ by 6 feet. The Burleigh was employed, and the size of the tunnel 
was increased, and it made 4,278 feet in thirteen months. The monthly, 
expense, including pumping, by the former process of blasting, was 
from $34,000 to $50,000; but when the Burleigh drill was introduced it 
was reduced from $14,01)0 to $16,000. It is this drill which is in use in 
tlie silver mines of the country to-day, and if we are to have cheap sil- 
ver, we regard the Burleigh drill as being very largely at the bottom of 
it. The cheapening of the cost of blasting and the reduction of the ore 
are the two main factors. 

So, when that Fitchburg mechanic set himself to work and spent his 
$30,000 in expectation of reaping a reward under the protection of the 
patent laws, he produced a machine which to-day is affecting the trans- 
portation, the commerce, and the finances of the world. How great has 
been this personal reward for such an invention f Less than one thou- 
sand machines have been built. It is not a machine which is to be made 
in great numbers. He has received thus far not much more than enough 
to reimburse him for his expenses and a reasonable compensation fpr 
his time. 

Mr. Storrow. It appeared in some proceedings in England a few 
years ago that up to 1872, before the diamond drill had got into sue. 
S. Mis. 50 19 
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cesaful qieration, the Eoglish engioeeors bad spent aver $100,680 in ex- 
perimenting with it and perlectiog it. 

Mr. OHAtJNC^Y Smith. I would say the first attempt, so far as I 
know, to inifeilt a machine-drill was in tbiscoantry, i>y Mr. Fo>wle, alK>at 
1862 ; and I think more inventors have been engaged 4)n. that proMem 
than almost any other mechanical problem daring ^tbeinventingpenod. 
Until Mr. Bnrleigh prodnoed his drill, I am quite certain that more tium 
«eTeuty patents w«re taken out in this country (over two hundred be- 
•fore 1874) and a good many abroad; and -the amount of thougiit «nd 
labor expended on tbat Uraehiue to eaake it-sueoessful was, 1 think, 
quite equal to that expended on any other staohine whicb aeoomplithes 
what that has done, and the problem passed 'tbroughahe hancto of as 
large a uomber of .persons befoce any aueoess was achieved. 

Mr. Coffin. When in Ghioago, Mr. Cbasli*iaatt, I visited the 'large 
«anaf€U)tory of Adams & Westlake, who mcmulacture a great variel^ of 
artioles,aDd where Idiseovered that theiuventi<mof whatiweosall iiiltte 
things is eooietimes of great moment For iostauce, ithey manuiaoturo 
a sieve, the rim of which is tin. By a machine iwhichtbey have. in- 
vented, they have so cheapened the prsce that a sieve «an now be pnr- 
chased for 25 t)r 30 eents, far better than those fotmeriy imtaiied Ifor 40 
or 50 cents. The old sieves had wooden rims, and a nest'oocupied eon- 
siderable «paoe in a railroad-ear in tnansportaition. It baa been diiieov- 
ened that a rest of tin sieves occupies so mnch Jess apaoe^that the re- 
duction of freight alone is almost a sufficient suurgin for.'proAt. 
I Mr. EiiDBBDG^. (Are they not 'heavier than the>wooden sieve f 

Mr. OoFFiN. I think noty sir ; but the apace oooupiad in tbe -car isitbe 
important matter. 

Mr. Bldbbdg-e. Were not Uie wooden sieves pat«np in tbe aame way t 

Mr. Coffin. They were packed together. 

The Chaibman. Then where is the difference in the eocapation of 
c^acef 

i^Mr. Coffin. A nest of sieves with wooden rims will -oeoapy about 
four feet, tmt this kind with iron rims will occupy only one foot. 
p k While in that establishment 1 saw some dozens of barrels filled with 
tin 

BABY BATTLES 

about to be shipped to England. It is a point worthy of notice that 
labor is cheaper in England than in the United States; that our thi 
comes fh)m England; and yetthtsmanufiStcturing company, by this piU;- 
* ented machinery, is able to send these bM by-rattles to that country. Bo 
these gentlemen of Chicago are amusing the infantile community of 
England, and potting money in their pockets by the operation. 

While upon toys, I recall what I saw in the old town of Nuremberg, 
in Germany — the center of the toy-trade of the world. I saw flour- 
barrels in a large toy warehouse that seemed to be of American manu- 
facture, and I discovered that they were filled with little brass and iron 
wheels, pinions, and such sets of tea- furniture as your little girl pertiaps 
has Htored away in the cupboards of her doll's apartment. 

"Doyou make these liereP I asked. ♦«0, no; they come^from Con- 
necticut, in the United States." 

It is the patent machinery of this country that is turning tbe parts 
out by the barrel, and which are put together by the women and chil- 
dren of Germany, who can use their fingers, but who have not yet' been 
able to make iron and steel and steam do the work of human hands, 
as have the inventors of the United States. I will pass to the. 
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WOOLXN INDUSTRY. 

A yesDg «au (Arthur SohoMeld)^ a -maohiDifit, came from Baglatid 
to America and settled in FittNiAeld, Masaaehttsetts, ia Ihe year 1800. 
Bnglaiid at that ttme was intent upon boiidiug up her manafaoturing 
isfkratries, and she had a law prohibiting the carrying of machinists' 
ieota oat of tho eoantry, eo Arthor Scholfleld eame without bis tools; 
but he bad a retentive memory and m^hematical mind^ and sethims^f 
to work to constraot machinery which woald card wool more perleotiy 
and eoofiomically* than the farmers' wives- eonld^ do it by hand. 

The Pitcsftild Son of Norember 2, 1801, oontains an advertisement of 
this, tiie first catding-maehine in America : 

^^ATtbnr Seholfield Tespeotfolly informs the inhabitants of Pittsield, 
aiDd'theBeighborfng towns, that be has a ^oardinfj^-maahioe, half a mile 
weet of'tbe^Bieetitig-houBe, 'wbere they.may.bavctheir wool carded- into 
Tolls for •tweKe and a half cents per >pouud; mixed, fiftaen- cents per 
ponnd. If they 'find the greaae, and 'pick the -gvease io, it will be feen 
eents per poond, and twelve cents and a half for mixed." 

The first broadcloths manufaotared in this country were by ScboMeld, 
in 1804; the wool was" carded in his eardingmaohine, the cloth woven 
by band. It was gray^-miaed, and wbeofiuiahed was shown Do the differ- 
ent moFchants of Pittefield, and offered foT'Sale ; bat ao one woold par- 
chase it. He took it to New York, and left it wtth a merchant there. 
A few weeks later Isaiah Bisaell, a leading merchant of the village, 
went to New York to pnBchase goods. He bought a stock of wooiens, 
and upon his* retam disked 6«holfteld ta eooainiine them. 

^^ I have -seen some of these goods before," said Scholfield. 

^ You have seen them beforl'-^wbere ? whent" 

'< I made th«m, and that is my private mark," said Scholfield. The 
men^ant had purchased what he had once rejected; and yet so strong 
wae prejudice against the article which he turned out that it was im- 
possible for him to sell these cloths except by this surreptitious way. In 
other things the prejudice has been equally strong against articles made 
at home, and in like manner it has been often conquered. 

In 1808 Bobolfield manufactured thirteen yards of black broadcloth, 
which was presented to James Ma^Uson, and from which his inangnral 
suit was made. A few merino sheep had been introduced from France, 
and Scholfield, obtaining their wool and mixing it. with the common 
wool of the country, manufiictured the doth. This was hand-woven. 
The wool was'carded in his carding^machtne, but spun and woven by 
hand. 

In the Pittsfteid'San of January 4, 1809, in an aceonntof a meetid:ig 
of some ctiisens'of that town to take meassures for the advancement of 
man^'actiires, 'they passed this resolution: ^iMes^ved,TbiSit the intro- 
duction of spinniug-jenuies, as is practiced in England, into private 
families is strongly recommended, since one person can manage by hand 
the operation of a crank that turns twenty-four spindles." 

That was the beginning of spinning in this country. Spinning was all 
done by hand. The first spinning wheel was invented by a Frenchman, 
about 1510. From the creation of the worid down to that time, the only 
method of spinning was by the hand distaff and spindle. Homer drew 
a picture of it when he portrayed the virtuous Penelope spinning for 
Ulysses. I, myself, saw this method of spinning practiced in the Orient 
a fow years ago. You will find in many a garret of the seaboard States 
the old-fashioned stHnniug-wheel. I took pains to ascertain just how 
much a woman coald spin on one of those household wheels. The lady, 
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my iDformant, who did the spinuiDg, though beyond middle life, was an 
expert spiDDer in her younger years. The threads as drawn out from 
the spindle are about six feet long, forty of which make a knot, seven 
knots one skein. The spinning was continued long enough to show that 
she could spin twelve skeins in ten hours, or Sj^ miles of thread. This 
was about a usual da>'s work for a woman, in spinning, the spinner 
walks twice over the floor to spin and wind up the thread — not the en- 
tire distance of six feet, but about four feet each way, or eight feet of 
walking to spin one thread six feet in length, making a distance of more 
than twenty-six thousand feet, or about five miles, that was walked to 
spin the twelve skeins. I have been somewhat minute in this, because 
I want to show what invention has accomplished. I give the work of a 
girl who tends a spinning-machine of the latest type. One girl attends 
to six hundred and sometimes eight hundred spindles, each of which 
spins five thousand yards a day, or for the eight hundred spindles four 
million yards, or nearly twenty-one hundred miles during the day I The 
thread would reach from the capital of the country nearly to the Sierra 
Nevadas, and the girl does not walk at all. I would quality this by 
saying that such is the capacity of machinery. 

In 1811 Elijah Smith, of Walpole, Mass., invented a card-clothiug 
machine for dressing cloth, which was patented. The next year the 
Jacquard loom made its appearance in France and England, and gav« 
a great impetus to the manufacture of cloth. 

In 1812 the largest, manufactory of these cloths was at Middletown, 
Conn., which turned out forty yards of broadcloth a day, which was 
sold at nine to ten dollars per yard, in the piece — not at retail. 

In 1838 Mr. Crompton, who had invented a power-loom for the weav- 
ing of cotton, adapted it to weaving of fancy woolens, and I have here, 
Mr. Chairman, a piece of the first fancy woolen cloth that was ever 
woven in this country. In 1838 Mr. Crompton, who is now living in 
Worcester, was then weaving cotton at Taunton, Mass. [Mr. Coffin 
here exhibited a piece of cloth manufactured on Grompton's original 
loom at the Middlesex Mills, in Lowell, in 1838.] 

Mr. WiLLBTS. What is that used for! 

Mr. Coffin. It is used for coats, or any kind of fancy clothing, or 
for ladies' clothing. It is a fancy pattern. I will^ay here that ou that 
loom, or looms based apou it, are woven every yard of fancy cloth in 
the world. 

H Mr. WiLLETS. Do I understand that that was invented here t 
I Mr. Coffin. Invented here and sent all over the world. 
l|Mr. Stobbow. The man who invented it is still a manufacturer of 
looms, or rather it is his son who actually carries on the business, 

Mr. Smith. Looms which are sent to ail parts of the world today. 

Mr. WiLLETS. Do you know the price of this when it was manufac- 
tured t 

Mr. Stobbow. No; I do not. 

BIGELOW CABPET-LOOM. 

In 1848 Mr. E. B. Bigelow, of Massachusetts, invented a power car- 
pet-loom. He was a manufacturer of coach-lace at Clinton, Mass. At 
Loudon, in 1851, at the Exhibition, he astonished the world by exhibit- 
ing carpets superior to any woven by hand. Improvements have been 
since made, until to-<lay the American Bigelow carpet-loom can turn out 
as high as seventy-five yards of carpeting in one day. He sold his pat- 
ent for England lo the Crossleys, who have not^kept pace with him iu 
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bie improvements; they, with their improvements, now only weave 
aboat thirty-five yards a day of Brossels. 

I have here the report of th6 committee of the jadges in the Exhibi- 
tion of 1871. In a supplement to their report thejary state: *^The 
specimens of Brnssels carpeting exhibited by Mr. E. B. Bigelow are 
woven by a power-loom invented and patented by him, and are better, 
more perfectly woven, than any liand-loom goods that have come under 
the notice of the jary. This, however, is a very small part of their 
merit, or rather that of Mr. Bigelow, who has completely triumphed 
over the numerous obstacles that presented themselves, and succeeded 
in substituting steam-power for manual labor in the manufacture of five- . 
frame Brussels carpets. Several patents have been taken out by dif- 
ferent inventors in this country for effecting the same object, but as yet 
none of them have been brought into successful operation ; and the 
honor of this achievement — one of great practical difficulty as well as of 
great commercial value— must be awarded to a native of the United 
States." 

The London Morning Chronicle, in noticing the exhibit, says : 

At the eleveDth hour, power-loom manufactured Brussels was deposited in the American 
division, the merit of the invention and application of this important discovery being due 
to Mr. £. B. Bieelow, of the United States. The evidence of the saccessful application of 
a mnch-wished-for invention is all that could be desired. Although various attempts have 
been made to adapt the power-loom to carpet-weaving in this country, there is not, we be- 
lieve, at this moment, any machinery perfected for that object. Our American brethren 
have, therefore, gained another step ahead of us, and have won another laurel on this well • 
contested field of the industrial arts. 

Mr. WiLLBTS. How much will a man do by band in a day? 

Mr. OoFFm. About five yards, I think. I will say here, sir, that this 
carpet-loom of Mr. Bigelow's has driven out the foreign productioa of 
carpets from the markets of the United States, and we are now sending 
them abroad. 

COTTON. 

I have time only to allude to the cultivation and manufacture of the 
great staple of the Southern States — cotton. It was the inventive 
genius of Eli Whitney, in 1793, which produced the cotton-gin, patented 
in 1794. It was considered a wonderful machine then — a contrivance 
of four posts, two cylinders, and a crank. A man could gin seventy 
pounds a day, whereas he could do only about four and a half by hand. 
What can be done now t The latest gin of to-day turns out four hun- 
dred pounds an hour, or four thousand pound<) a day. And now a word 
as to the 

COTTON-LOOM. 

In 1806 Bdmund Oartwrigbt, of England, invented a loom for weav- 
ing cotton, which was propelled by water. 
In 1814 the first power-loom in America was set up at Waltham, 



In 1836 George Crompton invented a new loom, which he put iuto 
operation at Taunton — the same loom that two years later he adapted 
to the weaving of fancy woolens. 

In I8o0 he had made so many improvements that the loom threw the 
shuttle fifty times a minute — nearly once a second — across a web thirty- 
six inches wide. 
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How rapidly is the shuttle thrawn to-day J Ohb hundbbd an& 

EIGHTY TIMES A MINUTE, THJEtES TIMES A SECOND i 

The agent of the mill where Orotnpton's first £aoey- woolen loom was 
used s&ys: ^^ With the improred loom ofi 1870 over thai of 1850 ttbere is 
an increase of sixty per cent^ in prodnction^ which is aeoompUsbed with 
greater ease to the weaver, with also a saving of fifty per cent, in lahor. 
In addition, there is a saving of more than one hnndred p^ cent, in 
repairs,'' 

^' Since I860," says the agent of the Amoskeag Oompany atManehestor^ 
N. H., 'Hhere has been an entire revelation in the cotton OMUuifHietare. 
Machines in nse ten years ago, to-day are obsolete, and no manofaot*- 
nrers conld afford to take some of thera as a gift," 

<^ Has the power-loom reached its ultima^ capacity f " was the ques- 
tion I pat to Mr. Grompton, a few days ago. 

** It is in its infancy," was the reply. 

Whitney, McCartney, and the Eemington Company have carried, the 
ginning of cotton from 70 pounds to 4,000 pounds a day. The Bigelow 
carpeMoom, the Crompton loom in nse in England and America, the 
equally rapid Knowles loom, which is a marvel of ingenaity and me- 
chanical skill and perfection, are all the inventions of Americans, all 
patented under our laws. They are the maehines that to-day euaUe 
the manufacturer to purchase his cotton in South Carolina^ or even in 
Texas, transporting it to Boston and Fall Biver, or even to Manchester, 
N H., fifty miles inland, manalaotare it into cloth and calico^ and sell 
it for 3|^ cents a yard. 

By the g^ins of these inventors, the poorest woman who walks, our 
streets may appear in a dress of calico of recent and tasteful design, 
which shall not exceed sixty cents in the cost of all the materiaL Men 
who can accomplish such results are certainly benetaotors to their 
race. 

Now a word as to the future. 

Mr. Chairman, you are considering not a law to govern the past, bat 
the future. And what is the outlook for the future f What the pros- 
pect for. American industry, American' invention, American, manafaot- 
ores and commerce in the marts of the wocldt The time was. when a 
large pe^rcentage of cotton goods in our shopS'Were mauufactaced in 
the mills of Oreat Britain, but that time has( nearly passed. 

Allow me to read an advertisement which you will see standing in 
the London papers. £ quote from the BostonJonmal of Commerce.. It 
is headed 

AMERICAN CALICOES AOVBRTISBD IN LONDON. 

It is coosolinff to read the following adyertisement which is inserted in the London 
papers: ** American calicoes. The* Wamsutta shirtingB and sheeting^. This is the 
leading and most popular brand in America, being admitted by all classes of consumers, 
sbirt-makers, ladies? and children's outfitters, and the trade generaUy, to stand UDsarpaMsd 
for regularly of make, quality of cotton, and general usefulness. Wamsutta Mills long- 
eloth brands, Wamsutta, Tnscarora, and Seaside, in 30-in., 33-in., and 36-in. Wam- 
sutta sheetinffs — ^plain, twilled, and double-warp, in72-in., 81 in.,90-in., and 99-in. wide. 
Wamsutta, &-in. double warp, nightc^wn cotton, and 36-in. fine twill. Note. — £v« 
enr piece measures fully the wiath stated, and has upon it a ticket bearing a picture of the 
mills and the words, 'The Wamsutta Mills, New Bedford, Mms.* Theise goods can be 
had from any wholesale house. Ellet, Glover & Co., 15 George street, Manchester ; 9 
Goldsmith street, London, £. C, and 22 Well street, Bradford, are the sole agents for the 
mills, and only supply the wholesale. " 

We have reached a point, Mr. Chairman, where the capita] pmployed 
is sufficient to prodace enough for our own wants and a little more* 
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We have jast began to send a few goods to Bontfa America, a few yards 
to China, a few to Tarkey. Id Ohina there are 400^000,000 people, the 
great majority of whom mast wear the cheapest possible clothing. We 
send oat aboat 11,000,000 yards, England 263/>0(),000 yards ; bat this 
only gives twenty yards of cloth per annnm to one ont of every seven- 
teen inhabitants of that land. There are 600,000,000 people on the 
earth (it is estimated) that now do not use cotton goods, except what 
they manofaotare by their own rade hand^machinery, who, sooner or 
later, will be reached by the labor-saving machinery of Great Britain 
and the United States. 

Upon this point I will give the views of a manafactnrer of cotton, Mr. 
Edward Atkinson : 

Leaving^ to our competitors the share in the supply of the world's need of cotton goods 
which they ha?e already secured, there yet remain outside of Europe and the United States, 
in Asia, Africa, and South America, from ftve to eight hundred milliun of people whose 
clothing consists mainly of cotton cloth. It must now be spun and woven by the slow pro- 
cess of handiwork. Can we obtain onr share in this unworked field t Four hundred mil- 
lion persons, at five pounds per head, would require from onr Southern States 4,000,000 ad- 
ditional bales of cotton, and would call ior 40,()00;000 more cotton spindles in Europe or 
America to work them up. Who will raise this cotton, and where shall these spindles be 
constructed t 

Ton will observe, Mr. Chairman, that the area of cotton cnltnre in 
the Son them States now nnder the plow is only abont two per cent, of 
the land. If yon will take the report of the British Commission to Par- 
liament, giving a statement of where they obtain their cotton snpply, 
yon will see that America has asually, except daring the war, sapplied 
from sixty to seventy per cent, of the total amoant. To-day the cotton 
manufactories of the world are supplying only twenty yards of cloth to 
each of abont 170;000,000 people; The remaining millions j as yet, are 
notpnrefaasers. 

The annual oonsnmption of cotton tbrongbont' the world is abont 
6,090,0W bales, of which the United- States prodnces from sixty to sev- 
enty^ per cent. Double consumption, and* yon double your production. 
Gnie States of Georgia and South Carolina have already begun to solve 
this great problem of the future. I have here a little item, cut firom a 
paper this very week, which reads as follows : 

The new cotton mill at Atlanta, (}a., is now in operation. Steam was turned on last 
Monday, 10,000 spindles were set in motidu* and tbevwork of carding, spinniuff, and cloth- 
making was begun. The superintendent is Oeorge B. Harris, a ^aduate of Harvard, and a 
Massachusetts Yankee. Although he is only in his twenty-eighth year, he has been in 
charge of large cotton mills for eight years, and therefore speaks from experience when he 
predicts not only the success of this faetory* but the rapid development' of manufaeturing 
enterprises in the Souths Whei^ the millis in full opeution, .as .many as ,'600 fiadtory han£ 
will be employed. A Palmetto planter, who supplied the ^cst ten bales .of cotton used in 
the factory, instead of receiving cash in payment, preferred. to take stock in the company, 
and agreed to send more cotton on the same conditions. The opening of this mill, and the 
anainty-of this •planter to heeem»finaneiaUy inteieeled in it, are good signs« 

The future of this country lies, iu a great de^pree, in our ability to 
produce and manufacture cotton and send the product about at the 
cheapest posaiUle rate* There are in the. problem fooreleaieuts — 

F^gU Ghea^oess^of the raw materiaL 

8ec0tuU Cheapness of manufacture-^not the reduction of wagidS, but 
the employment of machinery to do the work of human hands; the 
manufacture has been brought to such a point that a saving of half a 
oenta pound* one-eighth of a rent a yard will carry the day. 

Third, GheapueHS of transportation. 
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' Fourth. Our ability to receive the products of other lands which we 
cannot ourselves produce, or which we receive and manufacture at a 
profit in exchange. 

In this presentation, Mr. Chairman, you have doubtless noticed some 
of the points elucidated : that labor-saving machinery is a growth ; that 
years of use are required before a complete and perfect mechanism can 
be developed; that inventions become superseded, or rather so super- 
added to, that the competitor in the race of industries must use the 
last ; that few inventors are reimbursed for their time and expense; 
therefore great rewards must be held out to the successful ; that the 
genius of American inventors has already enabled American industries 
to compete successfully with those of other lands ; that the value of 
such machines as the inventors of the United States have produced 
under our patent laws is beyond all calcnlation. 

If American inventors have accomplished this in the past« what may 
we not expect in the future t ELaving been through foreign lands — 
through. Syria, Turkey, Palestine, Egypt, India, Japan, to the heart of 
China; knowing that there are six hundred million of i>eople in those 
lands who will reach out their hands for our products if their produc- 
tion can be sufficiently cheapened — knowing this, I look with confidence 
upon the future of our industries; such a future as no other country 
ever has had. In the light of that future, I behold a vast area of oar 
country white with the opening bolls of the cotton-plant. I behold the 
majestic rivers arrested in their courses to the sea, and put to work for 
thebenefltof thehnman race,givingto the millions of the Orient, of South 
America, and the islands of the sea the products of the loom which 
they do not and cannot now receive. It is in the power of the United 
States to lay her hand upon a goodly portion of the trade of the world 
through our ability to manufacture, by our improved and ever-improv- 
ing machinery, this great staple more cheaply than it can be manufac- 
tured by any other country. We have reached that point in invention 
where we are just ready to enter as a people upon our great career, and 
it rests with this committee, with you, Mr. Chairman and gentlemen, by 
giving proper protection to inventors, to take the initiative which will 
bring about this great and immeasurable consummation of the future. 



MR. HYDE'S ARGUMENT. 

Mr. Chairman and Gentlemen of the Committee: I have been 
requested to appear before you to represent the Shoe and Leather Asso- 
ciation of Boston, which to-day represents our largest industry; and 
whatever progress in manufacturing may have been made in other direc- 
tions, to-day the largest industry that we have is included within the 
limits of this association. Mr. Coolidge, as a member of the association, 
and representing it, has also been directed to appear before you ; but find- 
ing that your time is limited, he has asked me to speak in his behalf, as 
vfeW as for the association. 

I desire to explain briefly the position that we occupy in coming here. 
We are not the owners of patents, and in asking your considerataon of 
the views that will be presented, it is from the stand-point of the users 
and those who pay royalties. 

The points that I shall direct my remarks to will be these : 

Firat. What advantage has accrued to this one business by the in- 
ventions of the past twenty years; 
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Seoand. The abases which we have saffered as users of patents; and 

Third. The remedy which it is desired to have incorporated in this 
bill. 

As I said before the committee of the Senate, when appearing there, 
it is pretty safe to trast to inventors and those who own patents that 
they will be* represented before a committee of this kind. The individ- 
ual interests of such men are so large that they are sure to be heard 
and sure to be represented. It is very probable, however, that there 
will be overlooked a very large class, extending over the whole land, 
who are individual users of patents but who have no facilities for ap- 
pearing here, and that you will not hear from them as fully as you will 
from those men who are inventors or the owners of inventions. 

Now« in the first instance — and I shall talk of no interests except this 
one— we say emphatically (although we have suffered at the hands of 
inventors in various ways, as I shall state later) that we are indebted to 
the patent system to an extent that has surprised us when we have en- 
deavored to gather our facts together. Some gentlemen of the associa- 
tion at first were in sympathy with the movement which originated at 
the West for the suspension or repeal of the patent law ; but when all 
the facts were gathered together, with a view of having them presented 
here, they unanimously said, *^ We desire a patent law, because we are 
benefited thereby." 

To go back twenty years, there were scattered all over New England 
many towns known as shoe-towns, where in shops the leather was cut 
by hand, then was parceled out to makers or bottomers, as they were 
called, who for a portion of the year labored upon the land and a por- 
tion of the year were fishermen, but at odd times made boots and shoes. 
The^ie boots and shoes were taken home from the shop, and brought 
back finished, varying in time of completion from a week to six months, 
or even a year ; they were returned to the shop, examined, packed in 
cases, and sent to the market for sale. The i-esult was that to accumu- 
late for a season sofiicient shoes to meet the demands of the market re- 
quired six moiiths of time. 

About twenty years ago was the first introduction of machinery in 
the manufacture of boots and shoes, which consisted of two machines — 
the pegging-machine and the sole-sewing machine; these two machines 
came gradually into use, and, while they were adopted, there was for 
some time a prejudice that the machine- work was not as good as hand- 
work ; but this prejudice proved to be without foundation.' 

The result is that invention has gone forward, and manufacturers 
have called for other machines to keep pace with the pegging and sew- 
ing machines. Formerly the work done by machinery consisted of 
pegging and sewing. Now the pegger and sewer have made such 
progress that thev have necessitated other inventions to do the remain- 
ing work pertaining to the manufacture of shoes. The result is that, 
even within the last year, the statistics show — and the means of ob- 
taining them are very correct — that there were sewed on one class of 
machines 45,000,000 pairs of shoes; there were pegged upon the 
P^g^King-machine 55,000,000 pairs last year. And these machines have 
entirely revolutionized the business. Where before small shops existed 
throughout New England, now our shops have become large, labor has 
been brought together and classified and receives a larger compensa- 
tion, wages have advanced 50 to 100 per cent, to the laborer, and the 
shoe in quality is 25 per cent, better than twenty-five years ago. And 
this great change has come about by invention, and is due to patented 
machinery. 
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Allow me to say a word, in regard to mydng the shoe, of the 
operations that are. gone through^ and how tiiey are performed by ma- 
chinery. 

Take an ordinary shoe that is to be peigf^ed. In the first place, the 
upper leather is ont up by hand, but the sole leather is out by machin- 
ery. Now, this catting of sole leather by machinery not only saves 
labor, but stock, because the soles are cut out by dies^ so thai^ there is 
very little waste of material. The upper leather, as before stated, is 
still cut by hand because the quality of upper leather changes so much 
in the diffejrent parts of the skin, and it is the principal labor that now 
is done by hand. The stitchiug is done by a machine ; the lasting is 
done by a machiue; the pegging of the sole is done by a machine, or it 
is sewed by a machine. 

The edge of the sole is first chamfered and channeled by a machine, 
when sewed by a machine. And let me state here that a gang often men, 
with modem machinery, can make 600 pairs of pegged shoes in a day. 
Then there is a beatingm4it machine, for beating out the sole»; the bot- 
toms are sand* papered by a maehine. The heels are made by machin- 
ery ; they are nailed on and burnished by machines* The result is,. that 
eighty-fire per cent, of the labor necessary to make; a shoe is now 
done by machinery; and, to show yon how a business can be reivolu*^ 
lionized by a single invention, I have brought hero an artiole which, 
perhaps, has done more^ as a single invention, to revolutionize^ paging 
work than anything els&*-the pe^g^strip of Mn B. F. Starteivant. There 
were.a great many inventions for pegging bo€rt8^ and shoea^ They all 
failed for lack of thi& This was^ invented by a poor man^ and by the 
use^of it in a pegging-machine. 900 pegs are:drii^n per minute. The 
result iSf that this and the sewing-machine have eetirely reveiutionieed 
the work of making boots and shoes* You see^ the peg is in a longstrip 
aodin a dry condition. Ic is a much betiier peg than thciloose peg, and 
is prepaced with more care, tha moisture being taken out. !Nowiy,^9faMi 
that is driven into a shoe, the moisture having been taken ocM:*, the peg 
is compressed, and the moment the moisture enters it it tfweHstand be- 
comes tight in theshoe, and consequently holds the sole firmer, and it 
is admittod that it holdis better than, an ordinary peg driven by hand. 
[Mr. H|$rde showed the committee a strip or ribboa of peg^wood cut 
across^the grain' and' of a width just equal to the lengtii of peg^j 

Now,, to show^hownmoh bumness* there is in making pege, Jetiflie say 
there are 450,000 bushels of looso^pegamadft m New England^ aad those 
pegs sell for from Mxty-five to seventy^five cents per bushel i^ yet. this 
patented peg-wood has so: superseded the loose pegs that last yeactheie 
were .55,000^0^^ pains of boots and shoes pegged with it.. ThOiWhoto eK^ 
pense of this ipag- wood averages about oae-loarth. of a oent per pair* 
Thus oae^oeot^ wiortii of this owterial p^p» four pairs of shoesi 

A MeA«bb;of THK GoMMiTTBB. I waut tauak you abottt'tho opeTAr 
tion of driving these pegsw 

Mr. Hydb. Firsts there is .an. awl that punohes a hole in tiie^ sole^ 
then this machine cuts off » single peg,. and then a blow drives the peg; 
and the operation is done ^o ra|p4dly t^at 900 are driven into theishoe 
in a minute* 

Mr. WnxBTSb How many pegs are there ia oae shoe t. 

Mr. OLABBiiOB SMITH. AboBt fouT to siz> pegs to an inch--*40O«iNl»g 
to thesifla 

Mr. H¥ii!B» There is a great variety of sizes of peg- wood fiiDdiffisiwit 
dioesy and some shoes are pegged in double rows^ 

Mr. WiLLETS. Ilow long is this strip of pegging t 
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Mt. RYim. That is about 100 foet krag* 

Mr. Smith. Od an average, thpes6'areabomt^2iDohes of pegging toa 
oDoe. 

Mr. Htbb. Nowi, yoa see whatarevolntiQn patented inTentkms have 
wroogbtin.thisibusinees.. They have broBght oar labor together, organ* 
ized it, adraneed wages aboat 50 to 100 per eentv to the laboring class, 
and instead.of the maunfaotarers aceamalatiiig a year's or six monthe^ 
stock of goods, a great portion of the work: is now done' apon orders. 
Now, a merchant comes and baysaihw oaaee of assorted stock, and 
finds which will sell beet, aad telegraphs on for m%re. In two or three 
days the order is filled, and the shoes sent to him. . The. factories are- 
kept wcNrking right np t«> the orders, and the business of both manufac- 
turer and merchant has entirely changed. 

Mr. . Has it enabled the nuanufaetorers^ to make shoes any 

cheaper f 

Mr. Hyde. The advance of labor has been about 50 to 100 per cent. 
The advance on stock has also been about 20 per cent. 

Mn Storbow. Fifty per cent, advance in stock on the beti^er class of 
work. 

Mr. Hyd®. The result has been that our advance in wages and stook^ 
all mattevs that we cannot control, has nearly kept pace with our sav- 
ings in pegged work. The profit per shoe has been brought down to a 
very small figare indeed, and the advantage is in tbe^ery large num- 
ber that the manufacturer is enabled to turn out, thos allowing a small 
profit on a lacige number ta equal a large profit on a smaller numbec. 

To giveaaotber illustfaidon of what.is<po»aible^ allow me to relate an 
inoident wfaieli o6e«rred' recently in MasaaDhnatttts^ A large shoe-fac- 
tory, turning eut2,40^pairs of shoes per day, was destroyed by fire on 
a Wednesday night, with oostents valued at (75;,0M.) It.was at a^bosy 
SOMOB^ witfatpleaty of ordevs^ea* band. Oa* Thursday the maoniaotucer 
Mieda neighbering building, and seltoarpeoters tO' fitting it np^ on 
Sridttgr he. ofdeiedi hist macfaiaeigr from Boston^ on Saturday the ma- 
ctuneryf arri^ied andthe mea set* it* np ; on Moadajn wockwas started, 
andTooHiaty he waa filling orders^ turning oat the full amonnt of 2,400* 
pair& Now, had' that! oooniTed twenty i^^oap years ago, the' season's 
market would h»rebeeii entirely lost to^tke; manufaotnrer. As it was^ 
hiacastomera neverkoefw^by thewantiof goedSy.of the fire; and wh§at 
is true of that Juan is tme of otkeos* It isiatgreat thiug-to • san^ to a 
nMMiwfnptwT»r bflftti hia otdeiBand?ca>tomer»^thei sawing of oneiSQasofn's 
pflrfHcu 

Now,^tofilkistiate.fiirt)ber, for I am not/goii^ intedetaila-upin tfaiSf I 
chanced toipiii^ upttheeatabgae'of oneofithBdealeradmshoe^aiaebinery, 
aadl wctt leave it hevefaaiAowingtbe^gieat'Variet^oC maohioery thatia 
uaadinithemaBuiftetmre ef shoe&. YQu-will:see that : there areovep twe 
hnndsad^varieties now nradeand sold by this man^ and he i» only: one of 
themaonfoctnrers; and allor nearly all of these maohtnesare of havebeea 
patentcdi I think everjoaeof them at some 1inie,^unles8 itnu^ be tiie 
origiaaldeatlieiuAUeA which was^not patent^bot that ia^iow very> mnoh 
io^Moaed) by a patent bed. They are not: all oetvered. by patenta now^ 
aaisome patents iiave expired 9 still, most of those even httvA had:pat- 
entediioHnroveuientsaddedi 

WeaaqMMljed about $8^000,000^ worti^ of leather in. 1876 and about .the 
satteqaantrty inl877. Tiiero are used in tanning sixteendifi'erontiprot 
oeawwi in =aMHofi which paten ted 'maehiuBry is: used. Ttieoe arehundceda 
of difterent kinds of machines used in tanning, of whioh very many ha\'e 
been patented. 
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Mr. Smith. The recent improvetnents made a saving in the tanning 
material to a very considerable exent — say 81 per cent. 

Mr. Hyde. If you will look at the list of patents issued, yon will see 
that there are some three hundred patents granted under the head of 
tanning in this country. These include bark-mills, pumps, splitting- 
machines, &o. Then take another industry which has grown up in con- 
nection with shoe-machinery — that is, the making of lasts. Two million 
are now made in this country in a year, and they are made by ma- 
chinery, the result of the Blanchard invention for turning out irregular 
forms. But the machines actually in use, for the most part, embrace 
later improvements. That invention, which was patented, and whidi 
was originally suggested for the manufacture of gun-stocks, is now used 
in the manufacture of lasts. 

Kow, I have tried to be entirely just in admitting the great blessing 
-which has come to us from the use of inventions, nearly all of which 
have been patented. The total amount of royalties paid per pair on fine 
goods is ^ cents upon sewed work; upon pegged woik the total is 
about 2 cents per pair. This covers all the machines that go into the 
best-equipped factories. Of course we pay them royalties, but we don't 
grumble at it. The royalties are very small compared with the saving 
to the manufacturer, to the consumer, and the general gain to the 
public. 

Mr. . You spoke about manufacturing fifty-five or forty-five 

million pairs. Do you exi>ort any shoes t 

Mr. Hydb. I was coming to that a little later. We have just com- 
menced to export boots and shoes. It is believed that there is a larger 
field of industry in exporting shoes than in any other article of manu- 
facture that we have in this conntry. We have commenced to work on 
boots and shoes to send abroad. Large consignments have gone to South 
America within the past year. Of course the shoes of the East are 
different in kind, and it takes longer to create a demand. Men are in 
Japan trying to induce orders. Orders are being received, and shoes 
are going out ; but the difficulty that we have to contend with is the 
fact that they wear a different kind of shoes, and they are a little longer 
in adopting ours. The Peruvian Government has sent large orders, 
which have been filled, for shoes for their troops ; and it is believed that 
in the next few years the export trade to that point will greatly increase. 

Mr. Stobbow. Quite an amount goes to Germany now. 

Mr. Hydb. Men have recently been in this country from Switzerland, 
where they are about to purchase our machinery, to employ it in their 
manufactories, where labor is very cheap. A gentleman was recently 
in Boston^ and stated that unless he could get his people to buy 
our improved machinery, and to use it as well as we did and improve 
it as fast as we do, he could not coippete with American work, and that 
he must have it. Kow, as I said, the gentlemen we represent are not the 
owners of patents ; they are not the owners of inventions ; bat they 
have desired, and do desire, to be just to these men who originated 
these inventions. We must admit that they have generally been made 
by persons outside of the business, who had a genius or spirit of inven- 
tion, and they have been adopted by manufacturers after being brought 
to their attention. Now, it is but just and due to the inventors, and we 
iiesire frankly to acknowledge our great indebtedness; certainly we 
should not now occupy our present position in business were it not for 
these inventions, and these inventions would not exist unless patented 
by some patent law. 
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Mr. Eaymond. I thoaght you were goiog to give as the estimate of 
how much the patent law helped to foster invention. 

Mr. Htdb. Of course that is a difficult questioD, to say how much is 
due to the patent law. So far as my personal observation has gone, I 
believe the greater portion of inventions are made by men who have 
not much thrift in the way of business — men without much business 
tact — and who are always looking forward to the protection of the patent 
law for their reward. 

Those men don't look to days' wages, but are always thinking of the 
great reward a successful invention will bring them under the patent 
law ; they always believe that they will succeed sooner or later, and are 
that kind of men that are ready to work and wait for a great future. 
But they wouldn't do it if they didn't see that at the end. 

The patentee has a spirit of invention born within him, and the 
patent law is a sort of a foster-mother. If I had the time or opportu- 
nity, I could give some instances which are known to me personally. For 
example, if you will allow, take this pegging-machine and peg-wood. 
The man who invented both these was very poor. He was at work try- 
ing to get a living in bottoming shoes, and he believed that a better 
way could be devised. He was so poor that he could hardly keep body 
and soul together ; that is, he would work a few days in bottoming 
shoes, and then he would go to work upon his invention. He finally 
brought out the idea successfully ; but, owing to his poverty, he was 
not able to build his pegging-machine or introduce his invention. Now, 
this peg-wood, which went with the other machines, he was unable 
alone to hold without assistance. He borrowed about $700, to enable 
him to perfect his invention and pay the fees of the solicitor and the 
Patent Office. As security for the loan, he assigned a portion of bis 
invention. He afterward paid the $700 and interest, and, besides, paid 
the lender over $33,000 for the loan. 

It was the only way possible for him to bring out his invention. He 
obtained a similar loan, from another man, to enable him to patent his 
machine making the peg-woodland paid, in addition to both loans, over 
$60,000. 

Mr. AiKBN. If invention is a labor of love, and of little profit, I would 
ask you if invention would not be stimulated without a patent law I 

Mr. Hyde. Take this case just cited. Suppose there had been no 
patent law; the lenders never would have advanced him the money, as 
he had no security to give except the assignment of a portion of the 
patent. The money never would have been obtained on the credit of 
the man himself! No, sir; these men never would have loaned that 
money unless they felt, if the thing was successful, enough would come 
back to pay them handsomely. Invention, to be successful, must always 
have at its back capital to assist* The inventor sometimes fails to reap 
the reward, but the public gets the machine. In this particular case 
the inventor was not a manufacturer trying to increase his profit by im- 
proving his factory. He looked to nothing but the actual money-valae 
of his invention, which the patent would secure to him. He did, as in- 
ventors are very apt to do, impress some one else with his idea of value, 
and raised the required money by a pleclge or sale of part. He worked 
on, and worked on, continually inventing and improving ; he has got 
rich, and the public has got the machinery. It would not be easy to 
tell how many inventors of shoe-machinery have been set to work by 
his example and his success ; but the crop of improvements that grew 
up s^ter him, and have changed the business^ and all of them patented 
as soon as made, is pretty strong proof on this point. 
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Mr. AiKBN. Sappose there ^wasnopatent lawatall, wonld'DOt inyen- 
tion be as rapid and ^reat as it is at the preseottiMef 

Mr. Htdb. I do notbelieve it woald. There is no doabt in ny imiid 
that tiie ioveiitor has a spirit of iDvention in him, bat he isialwayt a 
^man of «speetatiou. fie always boltevesithat htsahip^is •oming iQ«MBe 
•day, aDdiit is very amnsing-to noliiee bow those ineD diog to a (patewt. 

I feDew a man onee who: made a valoable inveation for warfai»«*-a:tor- 
X)edo, i;thinl(. He made it a good many years befbieMienrar, and ^of 
coarse there «ootd be no ^eoDMiaier for it exoept the 'governamat. The 
department^ deetiaed to do anything aboot it, and <^«re w«s/no one' to 
i>Qy the things, and so a patent woaldn?t have bmogbt himiaoy money. 
Bo he didn't patent it, and didn't disclose it^'and there was 'an end of 
bin invention. So, yon see, in his ease it wasn't the desire to invent, or 
the glory of having Invented, that^miched him, bat ^tbe 'desire to make 
4Uoney by it. 

Mr. Baymond. I think ^loiir defioriiittoD i of' patenteesi is 49erfiletly jost, 
if the description is that the fouDdation apoa whieh/ the paten toe i^an 
base his air-eastles will give aa strong an impataa to hiS'latio«aaa<aay 
^latentlaw would give him. 

Mr. H¥DE. fiia^astlesiape'bailt on^thehope of BMMveyttieiiatMitrmU 
give 'him. My ^ffosematioa ^iSf tbat^nrea ^oald inot pctfeet thatr>iiifiea- 
tiens^ and theynever eouM'^tain /capital toAssist them^ withnut^aMne 
patent law. 

Mr. Bbiogs. Then they ^faarvejmtas tnaeh .pnde in :their ipateat aa« 
^ollege^boy has in his diplana. 

Mr. Hyje>e. It^ie w«ndeffiilithe^«ay these men wfU tfrice to aeoare their 
patents,aud- also the 'passion they have for their iaventiens, and tiHsir 
belief in' their euceess. 

Now, €is I aay, I have desired^ to be pevfeetly foir toinventoraand in- 
ventions; bat the people I represent aretiioteiwho pay royalties and do 
not own inventions; and we have at times suffered "very^sev^erely- at it he 
haad^ of patentees in connection with the nse of patents. To give yon 
one illastrattoa***altboagh t^y have not atways oocnnred tosoeh an 
exaggerated degree as this, but many times in minor forms : The peg- 
ging-machines now used are of three kinds, known as theOhampion, 
the New Era, and the Varney. They are the only ones that to any eoo- 
siderable extent are used. After these had been in ose generally in-imr 
community fifteen years, and aome of them ^ven- longer, there aamealeixg 
a man who said that all these pegging^machinee infiringedthroe old pat- 
ents which he owned or represented, and he deawtoded that all the peo- 
ple who used pegging«maehines in the manufactare of boots and shoes 
should settle with him for back damages and profits, or if not he would 
commence anit. The manufacturers believed that tiiey did notiuMnge 
these patents which had lain dormant for fifteen ^yaars; that they had 
nsed the machines openly and in good fUth ; but Jie<M)maenoed anite-^ 
-over one hundred and fifty in number«-*against the mannfactarers, and 
made attachments and placed keepers in the shops, under the law far 
mesne attachments which we have in Massachusetts. KoWy-thera was 
not one of these manafact'Orers who had violated any patent rights in- 
tentionally, but they were subjected to this injary ; and except that some 
wealthy men in the trade bad come forward with -bonds to protect the 
weak manufacturers, many of them would have been oompelled to settle 
the demands. 

This litigation cost the sboe-manufictQrers $354000 in one year in-de- 
fending the suits, which have never prevailed. Now, I say, we Oelieve 
there should be a remedy furnished agahist such abuses ; there shooid 
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be in tbe potent'law^ — ^wbioh'^ebelteve isa wise Jaw, properly enacted — 
a protection against these udmses, and therefore I have been instructed 
to call your ilttention specially to two features of the proposed bill. 
The FMt of the bill we have <cai?efully «xamiaedy and we beUeve it is a 
great isiprav>eiBeQt upou'tbe law as it now stands; *batias1»'tfae'Other 
portions of the bill we are not particularly iuterrested. We desire simply 
to call your attention to the first and eleventh sections. These.give the 
great remedy and great relief which the users in our part of the country 
<3onsider necessary to them. The first section of the bill provides a 
statute of limitation. I quote the 'first clause of the section : 

Thmt from and after the passctfe of this act no profits or damai^os inaoy stritath&w or 
/in equity for the itifrhigeiDeDt of^ patent shall be «ee(rrered whkh shall bvine aoorutxi wore 
* than t'onr years next •precadiBg' tbe cooraienteaMtttefanch suit. 

There is no statute of limitation at the present time ; at least, the pat- 
entee can take the fnll length of the patent, and six years louger, in 
wkdch to bring suit. The statute to«day allows not less than tw4^uty- 
three years in which to bring suit. Now we want a brief statute of 
limitation. Tbe limitation which is put in the bill is fbur years; we 
desire to have it sh^^rter than that. The ordinary statute for torts is 
two years ; but four years isa great deal better than nothing. We should 
prefer one year, and we £eel compelled to urge this substantial relief. 
This provision, we believe, will protect ns so far as suits brought to an- 
noy, and under it we will be protected ftx)m those classes of patents 
which are known as reissued, and which are spruug upon manufacturers 
when other inventions have become successful, and a large business has 
been built up in obtaining the reissue of old patents which antedate an 
invention in use. If notice is given of a man's invention, there is no 
objection to paying a royalty ; but the practice is very common for men 
to lie by for a series of years, and then make large claims and put users 
to enormous expense to protect their rights, wlu^n, by proper notice in 
lulvance, the users might have protected themselves without litigation. 

Mr. Raymond. The second proviso of the. section provides, ^^That 
rights of action existing at the passage of this act may be enforced by 
suits brought within four years thereafter, if not previously barred by 
laws already existing, but nothing in this section contained shall revive 
any right of action already barred, nor prolong the right to sue on any 
cause of action already existing." There is no doubt but what some 
provision ought to be made. The question is, what your opinion is as 
to the length of that time. 

Mr. Hyde. 1 should say that the length of time of foar years in the 
proviso corresponds with the four years in the first clause of the section, 
which I consider right; but we should much prefer a shorter limitation. 
The users of patents I represent have talked this matter over, and they 
have instructed me to say what I have said in relation to the clause of 
limitation. Their result and conclusion is for one year, and they have 
so passed and voted in their association, that they think one year is 
better than any longer period of time. It parties who own these patents 
come forward primarily and assert their rights, we know how to meet 
them ; but it is to protect us from those who come, forward years after 
and claim damages larger than the entire profits made on the goods 
sold, that we desire this ch|i.nge in the law. 

Kow, the eleventh section of the bill is a section taken substantially 
from the English laws, and reads as follows : 

8ec. II. Od each and every patent for an invention issued after the passage of this 
act, there shall be paid to the Commissioner a duty as follows, namely, fifty dollars to be 
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paid on or before the first day of January occnrrini^ next after the expiration of fonr years 
from the date of the patent, and one hundred dollars on or before the first day of January 
occurring next after the expiration of nine years from the date of the patent ; and in de- 
fault of any such payment, tbe patent shall expire on the first day of April next thereafter. 
But the Commissioner, for good cause shown, may allow the payment to be made at any 
time before such first day of April, in which case the patent snail not become void. The 
Commissioner shall annually, in the month of April, publish a list of the patents which 
have expired for non-payment of duties. Patents issued under this law shall contain a noti- 
fication of the annual duties to be paid and the time of such payments. 

We believe that it is a wise provision, for there are a great many 
patents which are taken out, and which lie dormant and are not put 
into active use. 

Mr. Smith. The pegging-machine. 

Mr. Htde. Yes ; that is an illustration. These patents remain in the 
archives of the ofiice and are not brought into use ; but, after many 
> ears, when some subsequent patent has gone into saccessfnl operation 
then old patents are hunted up, reissued, and suits commenced against 
parties using the later patent. 

There is now growing up a class of men in the country who, when 
they find an invention in successful use, go to the Patent OflBce and 
rake over all the patent files to see if they can fitid an old patent which 
will supersede the later successful one, and then buy it up for a mere 
nominal sum. After obtaining a reissue, if needed, they commence an 
onslaught on legitimate business. Now, by the provisions ot this sec- 
tion, these patents will not be kept in existence, because people will not 
be found to pay the continuing fees at the end of four and nine years, 
and in this way it is estimated that 75 per cent, of the patents issued 
from which the community does not derive any money benefit, will be 
wiped out. The remaining one-fourth, probably, secure some useful in- 
v^ention which is likely to benefit the community, and men will be found 
to pay the continuing fee. Those that are worthless, that are only lying 
about for speculators to pick up, will be weeded out, and this section 
will furnish, as we believe, substantial relief. 

The rest of the bill we have looked over, and do not advocate or op- 
pose it. We believe it is better than the present law. We simply appear 
here to urge upon you the two sections to which I have alluded, and we 
earnestly hope that in some form they will substantially be embodied 
in a bill to be reported ; for we believe that by the enforcement of these 
provisions we shall be protected from worthless patents, litigation, and 
oppression in the future. 

Mr. WiLLETS. Do I understand you that this is a copy of the En- 
glish lawf 

Mr. Hyde. I think they have three payments — three, five, ten. 

Mr. WiLLETS. I see the German law makes an annual payment. 

Mr. SiOBROW. The German is annual j the French is annual ; but 
the English law runs for fourteen years instead of seventeen, and has 
two payments, but, of course, nearer together than ours. The English 
payments are £50 and £100. 

Mr. Hyde. What we have felt upon that question was that we were 
willing to give every man a fair time and opportunity to introduce and 
try his invention. If it is a success, he should have the benefit of it. 
Having that opportunity, if he does not bring it into actual use it should 
not be kept alive to trouble subsequent inventions. 

Mr. Ward. You were speaking of this pe)fging-machine infringement. 
Did not the man in that case go to the Patent Office and get out his 
patent for the same article ! 

Mr. Hyde. Yes ^ 1 believe it was for portions of a pegging-machine. * 
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The peggiD^^-machioes Id use inclade a jack, a knife^ and a gaage. The 
claim was that iu these three particalars the machines in use infringed 
prior patents, which, however, had never been embodied by the inventor 
in any practical working machine. There were a good many years of 
time between the alleged inventions. 

Take this case of the pegging-machine. If the eleventh section had 
been in force, nobody would have kept the patents alive ; they would 
have been wiped out, and our community would have been saved from 
a very large annoyance. 

Mr. Wabd. That man applied for a pegging-machine. 

Mr. Hyde. Yes ; but he didn't have a pegging-machine that would 
operate. He had practically abandoned it, and sold it for a song to the 
men who reissued it. If you should take his patent and construct a 
machine as devised, you would have a machine, but it would not operate 
successfully. He claimed that in the construction of the machines in 
use there were certain jpor^ion^ that infringed his patents which he never 
put into use. It is fair to say that Judge Woodruff sustained his claim 
as to one of his patents. That the machine we used did not infringe 
those patents, we fully believe. 

These suits were a very serious interruption to business, and perhapa 
for that reason, as far as possiblCt our people avoid litigation, and try in 
Mome way to settle, if it is possible to do so. But these two sections 
furnish us the remedy, and we most earnestly urge their adoption. We 
believe that there are other portions of the bill that help in the same 
direction ; but we feel if we have these two we shall have the protection 
and remedy we need. 



MR. STOREOW'S ARGUMENT. 

(Continued from page 271.) 

Me. Chaiuman and Gentlemen op the Committee: 

I am going to speak particularly of the connection between the patent 
system and the growth of industries that are affected by it. I shaU en- 
deavor to show you, as a matter of fact, how the granting of patents 
does encourage the progress of the arts ; but before I begin on that sub- 
ject I want to call attention to one or two points in addition to the re- 
marks of Mr. Hyde. 

Mr. Hyde spoke about the shoe business, and in particular of the 
manufacture of pegged shoes. There are also a large number of shoes 
made in which the soles are sewed on. The improvements that wont 
into use in that one branch were principally between 1858 and 1864. 
Very much greater improvements, requiring more ingenious machinery, 
were found necessary in sewed than in pegged work, and they have con- 
sequently had a more marked effect on the trade. An ordinary kind of 
shoe — the women's shoe — which is made in the largest numbers, is sold 
by the manufacturer at about $li»0 a pair, on the average; these are 
women's gaiter-boots, and comprise the great majority of sewed shoes. 
Shoes of the same class, from 1850 to 1855 sold for about $2.25 a pair ; 
they now sell for $1.50. The materials which are used in the manufac- 
ture of them during this time have gone up 40 to 50 per cent., and 
wages have more than doubled. For example, along in 1852 and 1853, 
before machinery was introduced, the women who sewed the uppers to- 
gether got 50 cents a day ; now they get $1.33. Men got $1.12 per day, 
S. Mis. 50 20 
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TarjiDg according to their skill, bat a fair workman got about that; 
now they get $2.50 — some rather less, many a good deal more. 

I went, not long ago, through a Lynn shoe-factory, which turned out 
a couple of thousand pairs a day. In the bottoming room, as it is called, 
where the shoe is lasted, the sole and heel put on, trimmed and finished, 
mostly by men operatives, though there were quite a number of women 
and boys, the average pay of every individual was $2 a day. 

Now, the result of this machinery in that business is, that the shoes 
are made with more regularity and better sewing. The operative has 
had his wages doubled, and the hours of labor have been shortened; 
while the shoe is sold to the public, in the face of the 50 per cent, in- 
crease in the cost of material, at $1.50, instead of $2.25. as formerly. 
And if the work had to be done by hand, in the old way, and the oper- 
atives receive their present rate of wages, the shoe would cost at least 
$1.75 more than now. There are 45,000,000 sewed boots and shoes sold 
in a year ; and you can easily see the gain. I do not mean to say they 
are sold to consumers for that price, in either case, as there i&i an addi- 
tion, probably, of 75 cents on each pair, before they reach the foot of 
the wearer. 

A Member of the Committbe. Since what time has material gone 
up! 

• Mr. Storrow. Since 1855 the uppers have gone up about 70 per cent., 
and the sole leather and bottoms have gone up 40 per cent. 

Kow, on that whole class of machinery used in those factories on those 
shoes, the entire royalty that is paid on all their machinery — taking it 
right through everything, and reckoning the extra cost of every machine 
beyond an ordinary machinist's price forunpatented machines — amounts 
to about three to three and a quarter cents a pair. I asked a manufac- 
turer, who was using a particular machine, bow much he considered 
was the real cost to him of the use of that patent, and he said the roy- 
alty which is included in the cost of that machine is a great deal less 
than the rent of the additional room which the men would occupy if 
they did the work by hand. He said that in that sense the royalty did 
not cost him anything, because the extra rent that he would have to 
pay to get room for these workmen would more than equal it. In one 
particular machine alone, that sews on the soles, a single operative does 
ordinarily about 500 pairs a day, and they have run as high as 1,000 
pairs in that time. It was an extremely skillful workman who could by 
hand sew six pairs a day. How plainly does this illustrate the change ! 

Take, again, another branch in the same business. I have here some 
pieces of leather which are fastened together by a machine that has 
just come into use within a year or two. It fastens the sole to the up- 
per by screwing in a brass or iron wire, which cuts its own hole in the 
leather, and so securely does it fasten itself that nothing can rip it aparL 
That machine consists of three principal devices. One is a support that 
holds the work, another is a rapidly-revolving spindle which screws the 
wire in, and the third is a device that eut« off the wire. As yon all 
know, a sole varies in thickness in its different parts— in the tap it is 
thick, and along the shank thinner, and unless the wire should be cut 
off at the proper time it would stick through the inner sole. That was 
a difficulty encountered, and it was ingeniously provided for, so that 
the wire will go through, or almost through the sole accordingly as yon 
adjust the machine, and then, when the machine is once adjusted for 
the thickness of the leather at any one part of the sole, it varies the 
length of the screw automatically just as the thickness of the leather 
varies. That was the result, however, of separate lines of invention. 
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In this machine the wire is screwed in, but there is another machine 
which drives it in. 

The first machine, which was made in 1853, was very poor and imper- 
fect. Then some other persons, building a different kind of machine* 
invented for it a support, upon which the shoes could be held. In 1865, 
some one else devised a nailing machine with the device for cutting the 
wire at an automatically variable length. It was not until all three of 
these separate inventions had been put together and combined in one 
machine with some other inventions, about thi*ee years ago, that it be- 
came practically and financially successful. Inventors had worked 
many years in perfecting each ; on one since 1858, on another since 1862, 
on the last since 1865. Each one of these lines of invention has cost 
over $100,000 in experiments, and, therefore, the combined machine, 
before it became successful, cost,in experimental expenses, over $300,000. 
Now, I think you will say that no manufacturer would have spent 
$300,000 in building one little machine, besides all the time and labor 
required, unless he knew and was satisfied that when he had completed 
it he would have the exclusive use of it for a certain term of years. If 
he had known that at the moment he completed it every one of his 
neighbors could compete with him, and use it without being burdened 
with a large outlay of money in experiments, the machine would not be 
in existence. 

Allow me to take another case, which, perhaps, illustrates another point 
under the patent law. It is sometimes said that a generic invention, the 
invention of an entirely new class of machines, is of great importance, but 
that the little improvements are not worthy of patents ; that the public 
do not gain from the use of the latter. That is a very mistaken no- 
tion. It is these little improvements that make the machine a practical 
financial success, and valuable to the public ; for the great generic in- 
Teution often is not of very great value to the public, unless it creates 
a desire in other practical minds to spend time and money in its perfec- 
tion. Take the case of the Grompton loom, that Mr. Coffin spoke of. 
That was a generic invention, and was successful at an early day. At 
the Middlesex mills, at the present time, they make nearly two or three 
times as mnch in quantity, with a corresponding saving in price, as on 
the original loom. There has been no radical change in the loom, but 
the continued series of improvements, a little added here and there, 
largely by Mr. Grompton and his son who succeeded him in carrying on 
the business, have developed its powers and capacity. 

Take another case — the manufacture of plain cotton sheetings since 
1838 or 1835, when the business began to assume large proportious. 
There has been no radical change in the process of manufacture. Al- 
most the only generic change has been in the substitution of what is 
called ring-spinning for the old-fashioned mule-spinning and flyer- 
frames. The gain has been by adding a little improvement here and 
there, which prevented the machines from breaking down, made them 
mn quicker, or do a little better work, with less waste, &c. And yet 
the result is perfectly enormous. A year or two ago, one of the mo8t 
competent men in the country made a report to the association of cotton 
manufacturers about it. He took two mills, one in Massachusetts and 
one in New Hampshire, which had been since 1835 manufacturing, the 
one chiefly drillings, and the other sheeting, weighing about 2^ lbs. to 
the yard. In one of those mills, 90 hands, working 60 hours a week, in 
1875 turned out as much cloth as 231 hands, working 76^ hours per week, 
in 1838 ; in the other they turned out 23,300 yards per year per o|>era- 
tive instead of 9,574 in 1835. Each loom now turns out 12,191 yards a 
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year against 7,766 io 1835; and the cost of labor has been redaced about 
from 4.8 to 2.85. 

The improvement in the condition of the operative is not merely in 
the shortening of the honrs of labor, but his wages have been rmsed. 
Comparing the period of 1838 with this present month, when wages are 
lower than they have been for years, the gain in the wages of the 
operative in one mill is 22 per cent, in the females and 46 per cent, in 
the males, and more in the other. 

The operatives of these large establishments live mostly in boarding 
houses, and pay a rate of board regulated by the corporation ; the 
boarding-house keeper is allowed to charge just enough to make a £iir 
profit, but no more. Deducting from their weekly pay, the weekly 
board which they paid then and now (and that gets out of the way all 
questions of living), the net gain in the remainder is 40 per cent.; and 
everybody knows that what has to be bought by the operative out of 
the remainder of his wages, cotton and woolen cloth, and more particu- 
larly ready-made clothing, is a great deal cheaper now than then. 

A Mebiber of the Oommittbb. Can you apply that question of 
clothing to families t 

Mr. Stoeeow. I imagine what is true of one person is true of twenty 
persons. 

The committee here adjourned to Saturday, February 9, 1878, at 10 
o^clock a. ni. 

Febeuaey 9, 1878—10 a. m. 

Mr. Stoeeow re^mes : 

Mr. Coffin and Mr. Hyde told you something yesterday of the growth 
of the industries of the country. I now want to compare the growth of 
these industries with the growth of the patent system itself, and en- 
deavor, if I can, to trace the connection between the two. 

Take the case of the shoe machinery that Mr. Hyde spoke of. There 
have been granted over 2,000 patents on shoe machinery, shoe tools, 
lasts, &c. That industry has grown up wit^hin twenty years, and it is 
probable that one-half or two-thirds of these patents are still in existence. 
I think you can say that, if an industry can ever be ridden to death by 
patents, it would seem to be this one; and yet the unanimous admission 
of users or those who pay royalty is, that the patents have created the 
industry — that it could never have grown and been fostered as under 
the patent system and by the improvements which the patents embody. 
Take the case of the Sturtevant pe^ger, that he spoke of. It is a very ' 
good illustration of the practical effect of the system on the industry. 

About 1832 the first patent was taken out for peggers, but nothing 
was accomplished and no very great amount of attention was given to 
it until about 1848 or 1850, when the patents began to come along pretty 
rapidly; but no successful pegger was put on the market until Mr. 
Sturtevant built his machine and brought it out, in about 1857. That 
machine, although it cost him several years' work and some money, was 
only the beginning of the enterprise. The next thing that he had to do, 
in order to make that pegger a practical success, was to make pegs 
specially adapted to that machine. It took two years to do that Hav- 
ing discovered that wood in long strips, instead of separate pegs, was 
essential, he next found it necessary to have a machine to make the peg- 
wood, cutting it not with the grain, but by taking a round log and, 
through the use of a peculiar lathe, cutting it off in a spiral ribbon. 
This is the manner by which you get in one strip the great length that ' 
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was shown yoa yesterday. Ho then had to make another machine, be- 
caose this ribbon is very tender and delicate when first cut, to wind it 
up; he had to dry and season it, and that required a peculiar process; 
and then another machine was required to point it and sharpen the 
edge — to bevel the edge — so as to make the pegs pointed ; and at one 
time he had a machine in use which would notch the wood, so as to 
point the pegs on all sides. He found that it was essential to have the 
bevel always at a certain angle, and he had therefore to coustruct a ma- 
chine to grind the knives of the sharpener so as to keep the same angle 
on the knives, that they might always cut the same way. Then he 
afterwards devised a mpchioe for compressing these pegs, making the 
pegs better and the work better. So you see it was not the happy 
thought of a moment to produce this system of making pegged shoes, 
but was the result of a long series of inventions, extending over ten 
years; and I may say, in passing, that the time frequently required to 
perfect an invention is three to ten or more years. 

Mr. GofBn spoke to vou about the great number of patents there are 
on that very little article of pegs. I find there were 276 patents granted 
on peggers, and that, as near as I can ascertain, about 200 are in exist- 
ence; there are 2,000 patents on shoe machinery, and I think probably 
1,200 or 1,600 are still in existence. 

Mr. WiLLiTS. There are a very small percentage of practical use. 

Mr. Stobbow. At the present time I suppose there are about ten per 
cent, that are actually in use. A good many have expired, while a good 
many others have been superseded, and a good many of these machines 
embody many patents each. Mr. Sturtevant's, for instance, embodies 
thirty or forty improvements in its present condition, and I know quite 
a number of machines embodying a dozen or twenty patents. 

Mr. WiLLiTS. Were those all his patents, or did he buy some of 
them f 

Mr. Stobbow. Nearly all his improvements, I think, are his inven- 
tion : some of them were bought, and some were made by men whom he 
employed to improve and perfect bis machinery. All the patents on the 
machine expired a year or two ago, but a good many of the auxiliary im- 
provement patents and the patents on the peg-wood remain. 

I have referred to the manufacture of boots and shoes, because it 
affords a good illustration of the effects of the patent system. It may 
surprise you, but it is the fact, that it is almost the largest industry 
in the United States. By the census of 1870, the annual product of the 
business was (181,644,090, and the only products tbat exceeded it were 
in the following order : Flouring-mill'i)roducts, iron in its various forms, 
and lumber. In the amount of wages paid ((52,000,000 from shoe shops 
only, besides individual cobblers), iron alone exceeds it. Five-sixths of 
the work is done in factories, and all this has been the growth of the 
mechanical improvements of the last twenty years. Hardly a machine 
is in use tbat is not subject to a patent ; long before the patents expire 
on a machine, such new improvements are made that the factories find 
it for their advantage to throw away the old and buy the new. The re- 
sult of this to the operative and the consumer you have seen ; the total 
royalties are only about two per cent, of the savings due to the inven- 
tions, and the amount is so small that its payment or nonpayment can- 
not be felt in the price paid by the ultimate purchaser and consumer. 
The manufacturers have had their share of annoyance from patents, 
though it is significative to observe that here, ns in many other cases, 
those annoyances came from legal provisions (in this case attachment by 
mesne process), which are no part of the patent law, and that the attack 
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was virtually defeated by what will always defeat such attacks — courage, 
mntual assistauce iu defense, discretion, and a sense of justice in a judge 
who would not permit the process of his court to be abused. It is there- 
fore instructive to see that these men who use this patented machinery 
have formally met, deliberated upon the matter, and sent their commit- 
tee and counsel to say to yon that they so fully appreciate the benefits 
of the patent law, that while they want it improved in two particulars 
which this bill covers, they who feel what some men think its burden, 
but what they are enlighten3d enough to see is the real source of its 
benefits, desire that nothing shall be done to diminish the encourage- 
ment which it holds out to the inventors, the improvers, the introducers 
of improved machinery. 

Take the case of the horseshoe, which Mr. Coffin described, and note 
the gain in cheapness. There are over one hundred patents on machines 
intended for their manufacture. The first was taken out iu 1843, and 
they have been going on from that time, and it was fifteen years after 
the first one was taken out before the manufacture got perfected so as 
to make satisfactory work and take its place among the industries of 
the country. The first horseshoe-nail machine patent was taken out in 
1851, and since that time over a hundred patents have been granted in 
that class. 

I described the growth that had taken place in the matter of spinning 
and weaving cottons. There have been over twelve hundred patents on 
looms (cotton and woolen), one thousand on spinning machines, three 
hundred and fifty on carding, and many more on machines for other 
parts of the process, such as dressing, and so on. One happy thought, 
matured at a moment, coming into place just at the instant some one 
wanted it, has not done this. It has required a long period of time and 
the labor of many men to perfect and make practical labor saving ma- 
chinery. 

There is one fact which may be noted by examining the Patent Office 
reports, and thatis. that the same name occurs again andagain ; thatis,a 
man who has made one invention is very apt to continue along and be 
continually making machines of the same class, or of classes to which 
his early inventions have directed his attention. A successful invention 
has given him the means, and has taught him those habits of concen- 
trated thought which are essential for an inventor. 

I want now to trace, by figures taken from the census, and other 
sources, the correspondence between the patent system and the growth 
of the industries of the country. •! do not believe that the gentlemen of 
this committee are aware of the importance of the manufacturing indus- 
tries of this country. We sometimes speak of ours as an agricultural 
nation, raising raw products with great advantage. I do not know the 
figures that exist to day, but by the census of 1870, the mechanical and 
manufacturing products of this country were almost twice the agricul- 
tural products. By the census of 1870, the agricultural products of the 
country were $2,447,538,658, and the manufactured products $4,232,- 
325,442 ; wages of farm laborers, including board, $310,280,285 ; wages 
of operatives, $775,584,343. The growth has been altogetheroutof propor- 
tion to the |)opulation. Between 1850 and 1870, our population increased 
05 per cent., while our manufacturing industries increasedin value322per 
cent. Part of this is owing to general rise in values ; but, after making 
all the allowances suggested by the able discussion in the quarto vol- 
ume of the census, our manufactures have increased three times as fast 
as our population in the last twenty years ; so that we are not only grow 
ing in manufactures as we grow as a nation, but we are^owing to be 
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come a great man afactaring nation, and the manufactures of the country 
are throwing the agricultural interests into the shade. Take the single 
article of cotton : since 1830, our population has increased between three- 
fold and fourfold ; the amount of cotton manufactured in this country 
has increased thirteen-fold. 

I think you will be surjirised to see how these industries are distrib- 
uted at the present time. Taking the census of 1850, 1860, and 1870 as 
a basis (and I take these three because, although I have not entire faith 
in all the results set forth in or directly obtained from the census-table, 
without allowing for other elements not shown therein,* yet as the cen- 
sus for these three years were taken under the same law, that of 1850, 
upon the same schedules, and by the same organization) the results 
which those three years present will be a tolerably fair basis for conx- 
parison. 

In 1850 the mechanical industries of the six great Western States 
were considerably less than half that of the New England States — 45 
percent, of the New England industries; 135 million dollars for the 
Western States and 283 millions for New England. In 1870 it was 91 
per cent., or 914 millions for those States against 1,009 millions for New 
England ; and at the present time there is every reason to believe that 
they exceed the industries of the New England States, although I have 
not been able to get at any figures to show exactly what they are at the 
present time. Tbe last report of the Board of Trade of Chicago says 
that in spite of the present depression of business, there are to day 
1,664 more workmen employed in the manufacturing establishments of 
Chicago alone than a year ago. 

In 1870 tbe manufacturing industries of Ohio, Indiana, Illinois, Mis- 
souri, Iowa, Wisconsin, and Minnesota gave a product of $937,000,000, 
while the agricultural industries of the same States brought only 
$861,000,000. 

In Illinois, which has been looked on as a great agricultural State, the 
agricultural product was $210,860,000 and the manufactured product 
$205,620,000. In Missouri the agricultural product was $103,000,000 
and the manufactured $206,200,000. Even in Wisconsin the manufac- 
tured product was $77,200,000, while the agricultural was only $78,- 
000,000; and in Ohio the manufactures were far ahead, and so through 
those States. 

Mr. HuRLBUT. In that $77,000,000 manufactured product of Wiscon* 
sin, do they not include the lumber? 

Mr. Storrow. Yes, sir; I think they do, and I think they should; its 



*An attempt wast made some years agfo to show an enormous protit in the manufactare of 
patented articles from the figures given in the census, by adding together the cost of mate- 
rials and labor of operatives, subtracting their sum from the value of the product, calling 
the difference the profit, and comparing it with the sum reported as capital employed. The 
fallacy of this is seen at a glance. The Superintendent of the Census reports that the capital 
employed is at least twice that shown by the tables, and that those figures are totally unre- 
liable. This mode of computation takes no note of general expenses, depreciation, repairs, 
advertising, and bad debts, which often amount to two or three times the costof labor. It takes 
DO note, in the case of patented articles, of the actual expense ev^n of inventing, improv- 
ing, experimenting, ana perfecting. Mr. J. S. Perry, of Albany, has shown that the same 
rule applied to unpatented industries discloses, in large groups of manufactures of unpat- 
ented articles, much larger profits ; i. e., on one group, covering a product of several hun- 
dred millions, 99^ per cent, profit. 

He might have added many instances. The same rule applied to the tables would show 
that both in lti60 and 1870 the average profit on all manufactures was 45 to 50 per cent, a 
year on the capital; that in Missouri, in J 870, the average profit of a// industries was 74 per 
cent., and on the manufacture of tobacco 102 per cent. Of course every one knows tnat 
no such profit is realized ; and the application of the assumed rule shows that though *Hhere 
are millions in it," there is not one word of truth. 
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valae consists ia tbe labor put npon it I tbiak tbey also iDclude flour; 
bat in the export tables I sball refer to presently neitber floar nor lum- 
ber is included. 

Mr. ELDREBaE. The grain would be included in tbe agricultural pro- 
duct T 

A(r. Storrow. Certainly wbeat would be included in the agricultural 
products, and the timber would be, I suppose. There is another way to 
get at the relative importance of the two, which I think is better still, 
and that is in the wages paid. These States show as follows : 



States 


AORICULTURl. 1 


MARUFAGTURKfl. 




Prodncta. 


Wages. 


Prodnett. 


Wage* 


Ohio 


$196,256,907 
122.914.302 
210,860,585 
103,085.759 
114.386.441 
78,027,032 
33,446,400 


$16,480,778 
9.675,348 1 
22,338,767 1 
8.797.487 
9,377,878 1 
8.186.110 
4,459.201 1 


$MQ, 713, 610 
10e.6I7.:«78 
205.620.672 
iJ06,213,429 
46.534,322 
77.214.326 
lO. 110. 700 


$49,060^488 
18,366,780 
31,100.244 


iDdiana 


Illinoig 


MlMoari 


31,055^445 
6.893,292 
13,575.648 


Iowa...... ...... ......................... 


Wlaoonsin... 


MiiinMotft... 


4.052.837 




Total of states 


860,937,426 


79.315.569 1 


937.124,337 


1S3, 110^ 798 






Whole United Statei 


2,447,538,658 


310,286,285 1 


4, 232, 325, 442 


775, 584, 343 





In these census tables the value of the board of the farmhands is 
added to the cash wages paid, and included in the tables as part of the 
wages stated, and the sum given for agricultural products includes not 
merely salable products, but the value of all farm improvements. What- 
ever allowance be made for mechanics and small manufacturers working 
for themselves, and for farmers working on their own farms, it is clear 
that within the last twenty-five years manufactures, and not agriculture, 
have come to be the great interest of the nation. Indeed, the census of 
1870 shows that tbe net value added to the raw material by the process 
of manufacture — that is, the difference between cost of raw material and 
value of product— is undoubtedly more than the gross value of salable 
agricultural products. 

Now, I find, by comparing industries given in the census tables with 
the business of the Patent Of&ce, a remarkable coincidence in the growth 
of the two. In 1850 the manufactured product was 1,000 million dollars ; 
in 1860 it was 1,800 million dollars, while in 1870 it was 4,200 million 
dollars. The growth in the Patent OfQce took place chiefly at two stages. 
One great jump was in 1854. For the four years before that the aver- 
age issue had been 061 a year, while for the six years after that the av- 
erage was 2,931 a year. And a still greater jump took place between 
1860 and 1870 — about 1865, when the average ran up from 3,000 to over 
7,000. It is now 12,000 to 13,000 patents for new inventions. In the 
same way, as I told you the other day, the patents taken out in the West- 
ern States have run up. In 1850 about one-half as many patents were 
taken out in those six Western States (113) as in New England (221), 
and a great many less than in New York (235). In 1870, for the first 
time, these six Western States took out more than New England (3,528 
for those States against 3,188 for New England), and at the present 
time they take out 50 per cent, more (in 1877, 3,677 for those six States 
against 2,479 for New England). Now, you cannot help seeing that the 
industries of the whole country have grown with the patent system, and 
if you take different localities, or compare different localities, you will 
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find tbat those places have gained most rapidly in indastries which have 
grown most rapidly in the number of patents they have taken out. 

I tried, from the census, to see if I could find out how much the improve- 
ments in machinery had increased the power of human labor, and I have 
sought to get at it in this way : If we take $100,000 of raw material to 
a factory and find that at the end of the year the manufactured product 
is worth $150,000, we know that $50,000 has been added by the opera- 
tives of that factory ; and if there are 1,000 men, they have added $50 
each ; if 500 men, they have added $100 apiece. IJow, applying that 
rule to the census, I find that in 1850, the value of the labor of an oper- 
ative in a manufacturing establishment was $483. In 1870 it was $870, 
taking skilled and unskilled laborers together. At the same time his 
wages have been increased. The average yearly wages of mechanics, 
comparing 1850 with 1870, was $247 in the former and $377 in the lat- 
ter year ; and, as I showed you yesterday, the net result of gain to the 
operative would be something like 40 per cent, now as compared with 
thirty or forty years ago. 

The following table includes only those establishments which pro- 
duce over $500 a year : that is, it does not include the mechanics so com- 
mon in the villages, wno employ no men, but only live from the labor of 
their own hands. The first four columns are taken from << Compendium 
of the Ninth Census" (pp. 796-'9), and the last two columns are formed 
from them in the manner described U. «.), e, power of labor, == V' ; / 
wages per hand per year = J. The population has been — 1850,23,191,876; 
1860, 31,443,321; 1870, 38,558,371; and you will notice how much 
greater the increase in the hands employed, the total wages paid, and 
the total product is than the increase in population : 





(a) Hands em- 
ployed. 


(b) Waget per 
aonum. 


(c) Material 
used. 


id) Value of 
prodnet. 


e. 


/. 


1850 


957,059 
1,31 1,264 
S. 053. 996 


f-236.765,446 
387,878.966 
775,584.343 


1555.123,822 
1,031,605.092 
S. 448, 427. 242 


$1,019,106,616 
1,885.861.676 
4.232,325,442 


$483 
651 
870 


$247 


1660 


296 


1870 


377 







For some other facts connected with the growth of industries, see 
page 130, infra. 

I tried in another way to get at the effect of these improvements on 
the industries of our country. I considered the question of supplying 
our own market with the manufactured articles, and more particularly 
the question of supplying the neutral foreign markets — the supplying of 
which latter class depends upon the cheapness with which products can 
be offered. To be sure, commercial facilities, steamship lines, geo- 
graphical position, and other causes have a good deal to do with it, 
but still, in the long run, every one will buy of the manufacturers who 
manufacture the cheapest. It appears from the exports and imports 
of this country that we have been steadily gaining on England in this 
respect. For the ten years ending in 1830, our average exports of manu- 
factured articles and industrial products were $6,550,000, out of a 
total export of $53,221,241 ; for the ten years ending 1850, they were 
$15,750,000, out of a total of $112,000,000; while last year they were^ 
$152,000,000, out of a total of $632,000,000. But the mere growth in 
amount is not all that I wish you to notice. Since 1850 the manufac- 
tured articles have increased faster than the raw materials in our exports, 
and it is matter of common knowledge among those engaged in indus- 
trial pursuits that, unless loaded by duties on raw materials, we have 
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BOW come to the point where we can compete with England in large 
classes of oar manufactured products; and the movement for export 
trade, which has become so active within a few years, testifies to this. 
The figures given are taken from report of Bureau of Statistics for 
April, 1875, and No. 4 for 1877. The classification (manufactured and 
unmanufactured) adopted in the former paper is followed, except that 
I have placed among manufactured articles cheese, now mostly made 
in factories; refined oil, 20 per cent, of the value of which is added at 
the refineries, mostly by patented processes and patented apparatus, 
while the wells are drilled and pumped by patented .machinery, cleared 
out and enlarged by patented torpedoes, and the product is transported 
in patented packages. I have not included dressed lumber or flour 
among the manufactured articles. I might, however, with propriety, 
for the purposes for which I am using these figures (though I have not), 
have included breadstuff's among our industrial products, for without 
the machinery which inventions (still patented) have given us, the crop 
could be neither sowed nor harvested, nor thrashed, nor shelled. If we 
had men enough to do it, they could not compete with the cheaper la- 
bor of the basin of the Danube and the Black Sea. 

Now, in this same way, within the last few years, we have succeeded 
in diminishing our imports; and the great diminution has come, not iu 
the raw materials to be worked up and used in this country, but in the 
manufactured articles. 

* The quarterly report. No. 4, for 1877, of the Bureau of Statistics, p. 
251, shows our imports: 

1875. 1876. 1877. 

Manufactured articles $318,292,024 $254,934,784 |256,790,875 

Crude or partly manufactured 200,554,801 191,003,982 181,737,255 

Totals 518,846,825 435,938,766 438,628.130 

That is, the fallingoff has not been chiefly in the import of raw ma- 
terials, but of manufactured articles. 
Our exports have been as follows : 

1875. 1876. 1877. 

Unmanufactured and partly manufactured . . . $451, 496, 479 $469, 140, 489 $461, 044, 1 1 1 
Iiidustrial products 107,741,159 125,676,382 151,935,969 

Totals 559,237,638 594,816,971 632,980,098 

With England and France, it has been just the other way. Their 
exports of manufactured articles have decreased ; their imports of manu- 
factured articles have increased. The tables on page 568 of the same 
report give the following figures for the first six months of each of the 
following years: 

England. 

1875. 1676. 1877. 

Total imports $887,047,686 $893,156,715 $043,038,530 

Tot-lexportB 529,994,212 476,392,743 451,765,329 

Articles other than raw materials and food. 

Imports $269,147,764 $271,274,624 $284,710,319 

Exports 353,177,069 318.587,837 296,394,925 

France. 

Total imports $316,613,412 $349,227,903 $349,839,134 

Total exports 362,489,126 343,291,802 320,954,368 



Digitized by 



Google 



COMPARATIVE INDUSTRIAL GROWTH. 315 

Article* other than raw materials and food. 

Imports $103,299,969 $107,842,610 $109,168,327 

Exports 167,208,831 150,595,391 136,545,956 

It 18 tolerably clear, therefore, that in the markets of the world we are 
gainiDg groand, because we can give the purchasers more value for less 
money. We can afford to sell many manufactured articles cheaper ; and 
when yon ask how that is, turn right back to the table of the census, and 
you find that, by the use of the improved machinery, the operative can 
produce two, three, and four times as much in different branches of indus- 
try as he did twenty years ago. Undoubtedly improved machinery is 
not the only cause of our growth as compared with England in the ex- 
portation and importation of manufactured products since 1850 ; but 
cheapness is the Hne qua non of this; not absolute cheapness merely, 
but a continued cheapening, greater than has been accomplished in 
England. 

Now, this directly bears on thepatent system in this way : The improve- 
ments of our machinery have been effected by our patent system out of all 
proportion to the manner in which the patent system of England has af- 
fected their industries. Our patent system has been made cheap and pop- 
ular, and has reached every workman of inventive mind, for the number of 
patents granted shows that it reaches almost every workshop in the land. 
Up to 1855. England granted about the same number of patents that we 
did. In 1855, sbe granted 2,044 patents, and we granted 2,024. But in 
the next year our great patent growth took place, while hers went along 
with a slow increase, till now we grant perhaps 10,000 a year more than 
England ; say, 13,500 against 3,500. 

The increased growth in industrial progress which I have shown you 
in this country, and as compared with England^ has coincided with the 
period during which we have surpassed her in the granting of patents. 

Belgium is looked u|>on as one of the most prosperous manufacturing 
states in tbe world. Her territory is only one-fifth as large as the State 
of Illinois ; she grants about 2,500 patents a year. 

If we take a few branches of our export business that have shown 
themselves particularly flourishing, we shall find how patented improve- 
ments help instead of hurting them. 

Cheese is one of our large exports at the present time, and it is made 
almost entirely in factories. About 1851 or 1852 the factory system of 
making cheese was first started. About 1855 it grew to a substantial 
industry. Its great growth was about 18G4 and 1865. We consume in 
this country not far from a hundred million pounds in a year. In 1855 
we exported five million pounds, though that was rather a small year ; 
last year we exported a hundred and seven million, and so far this year 
the exports are twenty per cent, greater than last year. All of this 
great industrial work has grown up under the patent system. Up to 
and during the time when we exported but a small amount of it, say 
from 1790 to 1849, inclusive, we had granted about one patent a year 
on appliances for cheese-making, but from 1850 to 1859 we granted 
about four patents a year, and from 1860 to the present time we are 
granting about thirteen a year ; so that a large part of the appliances 
used are still subject to existing patents. I suppose hardly one can be 
found that is not ; and yet the growth and process of the art applied 
to that industry (relatively, if not absolutely, for all animal food has 
about doubled in cost throughout the populous part of the civilized 
world in the last fifteen years), just as in the case of all the others, has 
cheapened the product, enabling us, not by a fall in the price of milk, 
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bat by lessening the cost of maDafactare^ to sarpass other nations that 
have not grown in patented inventions applied to this industry. 

Now take the saw business. There is a large manufactory in Phila- 
delphia that makes saws — Disston & Sons. Saws have been a subject 
of patents from a pretty early date, and over 2,300 patents have been 
issned on saws and saw-mills. Mr. Disston and his associates have 
taken out a very large number of patents, so that there is not a thinic 
done in their manufactory that is not the subject of their patent, and 
yet within the last fifteen years the capacity of each operative has in- 
creased fivefold, his wages have increased one-third, and they have so 
cheapened their product that they have not only nearly succeeded in 
driving oat English saws from our market, but have created a large 
export business to England, France, and all over the civilized world 
where saws are used. In that way America is driving out English 
saws, because they can lay them down cheaper and better in every re- 
spect. 

Lobdell & Oo., of Wilmington, Del., are manufacturing patented 
car-wheels and chilled rollers under patents taken out by them. Their 
car-wheels, I think, have some improvements in the manner of ohilling 
the metal and of forming and bracing the web ; these features and 
pretty much all their work are covered by their patents, but they have 
so improved and cheapened their product that they can compete with 
England abroad. They are supplying nearly all the street-railroads of 
England and France with car-wheels made in Delaware. They were 
also sending to South America*car- wheels for steam-roads and street- 
railroads; sending calender-rolls for paper, for rolling India rubber, 
and for rolling sheet-metal, to England, to a large extent. They have 
recently obtained a large contract for a set of rolling-machinery for 
Japan, in competition with English makers. 

Baeder, Adamsou & Co., of Philadelphia, are another concern that 
are having a similar experience, and a pretty interesting one in some 
respects. Their business is the utilization of what may be termed waste 
materials. They take all those portions of animals that are not good 
for food, and from them manufacture tallow, glue, horn, bone, curled 
hair, and so on. Their business is covered with patents based chiefly 
upon inventions of Mr. Adamson. They now have an enormous export 
business of sand-paper and emery-paper, and are driving out the Eng- 
lish articles almost entirely. They export rawhide whips and carled 
hair to Germany, England, and other countries in large quanitities. 

A gentleman of Philadelphia, who has accurate knowledge on the 
subject, reports to me that the exports of articles manufactured ander 
patents or by patented machinery from Philadelphia alone, last year, 
were eleven and a half million dollars, not including furs, breadstnfts, 
articles of diet, or fresh beef. The export of fresh beef, due to several 
American inventions, was more than a million dollars from Philadelphia 
alone. 

From the establishment of Adams & Westlake, in Chicago, locomo- 
tive head-lights made by patented machinery go to England and South 
America. 

Wheels and carriage- trimmings and hardware go to England, as Mr. 
Coffin has told you ; and all this can be done only because our manu- 
facturers can lay down their goods in those countries cheaper than for- 
eign manufacturers can make them with their cheaper labor, beoaase 
the patent law has stimulated the inventions under which and by which 
they are manufactured. 

Messrs. Baeder, Adamson & Co. are now engaged in perfecting an 
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ioveDtioa whioh is to be of eDormons value, an account of which was 
given in a pai)er read before the Cotton Manafacturers' Association la^t 
fall, and from that and other sources I derive my information. They 
are endeavoring to perfect a process of utilizing cotton-seed by making 
oil from it. Of course we all know that this oil is made and used to a 
very considerable extent now, but still the manufacture is in its in- 
fancy. If I understand the figures, for every pound of cotton there are 
about two and a quarter pounds of cotton seed. 

Mr. Aiken. There are twenty-four bushels of cotton.seed to every 
four hundred pounds of lint, and a bushel of cotton-seed weighs thirty- 
two pounds. 

Mr. Stobeow. Two and a quarter pounds of seed they call it. Thir- 
teen hundred pounds of cotton, as it is picked, make lour hundred 
pounds of lint. 

Mr. Aiken. One-third is generally considered to be the result of clean 
cotton — thirty-three per cent. 

Mr. Stobbow. Yes, that is about it. Nine hundred pounds of seed 
out of thirteen hundred i)onnd8 of the material as picked ^ nine hundred 
pounds of seed to four hundred pounds of baled cotton. 

Now, the cotton-seed oil, when properly prepared and purified and re- 
fined, is one of the most valuable oils known to commerce, and is taking 
the place very largely of olive oil for the purposes of salad and table 
uses, and for burning, and a very large export business has grown up 
in sending it to Italy and the Mediterranean, to be made into olive-oil 
soap. 

Mr. Adamson is a large manufacturer, and by the process which he 
thinks he has nearly completed he will be enabled, in the first place, to 
take the cotton-seed and remove from it the lint which the gin cannot 
take away. This lint is about ten per cent, of the whole yield, and that 
he makes into paper stock. Then he removes the hull or husk of the 
seed, which has some valuable ingredients — phosphates — and then 
presses the farinaceous matter which is left for the oil. He then refines 
the oil. Now, if he succeeds, as he thinks he has about done, the esti- 
mate which he makes — and it is a very low one^-is that the cotton-seed 
will be worth from $30 to $40 a ton ; and a very few figures will show 
you that it will add thirty to forty per cent, to the value of the cotton 
product of the South. That there is a market for the oil, and that this 
business is growing, is shown by the export figures. In 1876 the ex- 
port of cotton-seed oil was $146,135, and in 1877 it was $842,248, and 
there appears to me to be no limit to the amount that can be used. It 
will supplant olive oil certainly in the arts, and will take the place of a 
great many other kinds of oil. 

Now, Mr. Adamson is not going to spend years in experiment — h,is 
money, time, years of labor — if the moment he has completed his process 
his neighbor can step in and take the invention in its perfected condi- 
tion, thus depriving him of the whole fruits of his exertions. He is do- 
ing it, as he has made all his improvements, for the sake of taking out 
patents and reaping his reward. Improvement after improvement he 
has taken out patents for — I do not know how many; but his name is 
constantly met with on the index of the Paten^Office reports. 

I speak of these particular instances, because I happen to know about 
them, but they are only examples } other branches of industry show as 
many. 

We have got within the last year some very interesting testimony 
from foreign sources as to the value of the patent system. In England 
their system, though theoretically perhaps not bad, yet practically it 



Digitized by 



Google 



318 MR. J. J. STORROW. 

bas not been what we consider a good patent system. That is to say, 
the expense of taking oat patents is great, the expenses of litigating are 
eilormons, and, more than that, the system has not become popalarized 
so as to reach the working class. Tbe habit and tone of mind among 
the large manufacturers, with some notable exceptions, has been to dis- 
courage their workmen from taking out patents, and the consequence is 
that, with a manufacturing population larger tban ours, they take out 
about 3,500 instead 13,000 patents ; and tbey find, as a consequence, 
that they do not get inventions and improvements as we do. Beceutly 
they have been agitating various modifications of the patent law, though 
I think without a great deal of wisdom. In 1875, after a long inquiry, 
government introduced a bill to amend the patent system ; it was ob- 
vious upon inspection of it that it was not the work of practical men, 
but the work of theorists ; they were continually afraid of chimerical 
dangers. It bore the marks of being the work of men who had no ex- 
tended knowledge of the actual operation of the system on manufactur- 
ing industries. It hung along, and after it had been debated more or 
less in the House of Lords and in the House of Oommons, it was with- 
drawn and a new one brought in, in 1876, 1 think ; but this also waa 
objected to by the bisst men for similar reasons. 

8ir William Thomson went home from our Oentennial Exhibition, 
and just as he had got home he appeared before the British Association, 
befora the section of steam-engineering, of which he is the president; 
and, in giving them an account of what he had seen in this country, he 
called their attention very sharply to the efi'ect of patent laws on tbe 
improvement of labor-saving machinery. He told them that unless the 
countries of Europe speedily amended their patent laws, and unless they 
amended them in a contrary direction to the bill pending in Parliament, 
they must understand that they would lose their manufacturing supre- 
macy, and that America would take it from them. Another gentleman 
(Mr. St. John Y. Day), discussing the pending patent bill quite in de- 
tail at the same meeting, declared that, unless they improved their sys- 
tem so as to give more general encouragement to inventors, they would 
lose their manufacturing supremacy, and with that would give up their 
commercial supremacy, for that depended on their ability to cheaply 
supply neutral markets ; and, after an interesting discussion, the asso- 
ciation resolved that a committee be appointed to procure changes in 
the law, 80 that it might be more favorable to inventors. The con- 
sequence has been, that only last June (1877) government withdrew their 
pending bill. 

Mr. Hulse, the English judge of textile machinery at the Centennial, 
says of our patent system, and the appreciation of inventions by the 
people generally : 

As regards extent of invention and ingenuity, the United States was far ahead of other 
nations. I do not reoiember.an exhibitor who had not some features of novelty and inge- 
nuity to daim in the machines he exhibited, and as regards consumniateness of invention and 
arrangement of mechanism (due to an older experience) the palm was, in my judgment* 
earned for Great Britain. The extraordinary extent of ingenuity and invention existing in 
the United States, and manifested throughout the exhibition, I attribute to the natural anti- 
tude of the people, fostered and stimulated by an admirable patent law and system, ana to^ 
the appreciation of inventions by the people generally. 

Mr. WiLLiTS. As I understand, they do not have the model system 
there. Before you get through, will you say something about it T 

Mr. Stobbow. Ko, sir; I shall not. The change proposed in the 
model svstem does not come within the scope of the bill now before yon^ 
but I will give you a copy of a brief prepared by Mr. Howson of Phila- 
delphia, a gentleman of high standing and very long experience in hia 
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profession ; he knows much more about it than I do, bat I will say his 
views have a great deal of force. I think I like them. 

In Prussia, in 1868, Prince Bismarck sent a communication to the 
Parliament, in which he spoke very harshly of the patent laws, and as- 
serted that they did not promote the progress of the useful arts, rather 
intimating that they had better be abolished. I don't wonder much at 
it, from his experience. Their law exposed the public to sufficient an- 
noyance, and it was neither framed nor administered so as to reach or 
encourage inventive talent everywhere. It was not, in effect, a patent 
system, as we understand it. But the result of the Vienna and Phila- 
delphia expositions was to wake them up to a necessity of improving 
their machines, and, as a proper method of bringing that about, they 
came to believe that they must improve their patent laws, so as to really 
offer encouragement to inventors, and last May they passed a very fair 
patent law, based very largely on our system. 

Switzerland never had any patent law, and it has been held up, time 
and time again, as a country the people of which were shrewd enough 
to avoid patent laws, which objectors said might impose a tax on her 
citizens, while the absence of sueh laws would leave them free to adopt 
whatever might be useful in the patented inventions of other nations. 
It was a country very well situated for that purpose. The people are 
industrious, intelligent, cultivated, educated, and free; they have been 
long trained in some of the nicest of mechanical industries, and one 
would think that if the experiment could be made to ever succeed, it 
would be in such a country and with such a people. Well, the Swiss 
sent over here two commissioners of more than ordinary intelligence, 
Mr. Favre-Perret and Mr. Bally. Mr. Favre-Perret was a watchmaker 
of prominence, and is the author of the report, which I suppose you 
you know of— the report made on English and Swiss watches, compar- 
ing the American machine watches with, not the cheap, but the very 
best.Bnglish and Swiss products — and finding the superiority in favor 
of the Waltham watches. That report has b^n published by Bobbins 
& Appleton, the agents in New York of the American Watch Company 
of W^tham, and it is interesting reading. When he went home he 
made a speech to his constituents (published in the same pamphlet of 
Bobbins & Appleton), and told them plainly that unless they went to 
work to improve their methods and modes of making watches, the su- 
periority which Switzerland had for fifty or a hundred years retained in 
watchmaking was gone. The other commissioner, Mr. Bally, is a man 
who had peculiar advantages in maturing his judgment with regard to 
our industries. He is the largest shoe manufacturer in Europe. He 
has an enormous establishment at Schoenenwerth, between Basle and 
Zurich. He has been in this country several times. His factory is fitted 
with American machines, set up for him by American mechanics, and 
he has been here often enough to know our method of organizing labor,, 
and he is not at all lacking in capacity. He is, therefore, a most favor- 
able example of the Swiss idea of adopting the inventions of others, 
and relying on the ordinary stimulus of manufacturing competition for 
domestic improvements. He declares that plan a total failure. He 
went home in despair at the results of our machinery. Within six 
months after his return, shoes made in Massachusetts were laid down 
in Switzerland, freight all paid, at a price less than he could produce 
them at. 

He has written a pamphlet to arouse his countrymen. He tells them 
that when he has filled his factory with imported American machinery, 
the Americans, paying three times as much per day for labor, can beat 
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him in quality and cost of product — the Americans improve the ma- 
chines BO mucb faster than he can; they use them so much better, so 
much quicker than he can teach his men to do. To make progress in 
industrial arts, to improve the construction of machinery and the use of 
it, the inventions cannot be imported : they must be the growth of the 
soil. The nation that originates will always be ahead of the nation 
that copies, and the same causes that educate one workman up to the point 
of inventing will educate his fellows up to the point of skillfully using, 
and nothing else will do it. He said this, and he told his countrymen 
that, among other things, and as one of the first means to the end, they 
must adopt a patent system. His pamphlet has been publishedin French 
at Neufchatel, with an appendix by Mr. Dubied, further enforcing the same 
lessons. A nd both these writers app]y their remarks not only to watches 
and shoes, but to leather, ribbons, cotton tape, cheese, and other ar- 
ticles. The pamphlet is so interesting that in the course of a week or 
so I shall endeavor to send a translation of it to the gentlemen of 
the committee. 

All these results show the connection between the growth of indus- 
try, the cheapening of the product, and the growth of the patent sys- 
tem better than any theoretical argument* It cannot be true that the 
growth of the patent system injures the progress of the useful arts, 
when we find that the growth of the one has accompanied the growth 
of the other in this country and in each particular section of this coun- 
try; that the inventive skill of the West, within the last ten or fifteen 
years (recorded on the files of the Patent Office), has created industries 
and localized them there; built up industries at home; that we have 
been surpassing other nations in the cheapness of the products furnished 
to neutral markets. We must recognize these good effects of the sys- 
tem, and must act upon it, as the best minds of other countries are recog- 
nizing it and acting upon it; and all the more so because we have prof- 
ited by it and practically originated it. 

Sometimes it is said, Mr. Chairman and gentlemen, that the demand 
for inventions and the demand for improvements in machinery will cre- 
ate the supply. What does that mean t Certainly it is a law that polit- 
ical economists have delighted in, have acted upon, have relied upon, 
and with good reason, from experience — that the demand will create the 
supply. What does the law mean when you analyze it? Does it mean, 
if one hundred thousand men want bread, that the fact that they want 
it will bring it if they have got no money to pay for it T Does it mean 
that the supply will come tcken the demand comes from men ready to pay 
for the supply when they receive it f Kow, that law will create inven- 
tions. If the inventor is rewarded, if he is going to supply a demand 
that will pay him, that demand will bring the supply. That is what 
the law of supply and demand means, and it is precisely on that that 
our patent system is founded. 

Mr. TowMSHEND. I wish to ask you this question : You stated that the 
improvements in agricultural labor-saving machinery and manufacturing 
machinery had reduced the demand for labor. 

Mr. Stobrow. Not at all, sir. I did not say that, I think. I said 
they had increased the power of labor, the productiveness, the capacity 
of the workman. 

Mr. TowNSHEND. Let me statiB a case. I know a farm of over 1,800 
acres which is operated almost entirely by machinery. Before these im- 
provements in agricultural implements, that farm was covered to a great 
extent with tenants, and also a large number of men were employed to 
harvest, &c. Since the introduction of labor-saving machinery, the 
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farm is fqd by one-tenth the labor, and there are no tenants. I ask yon 
if the iutrodaction of labor-saving machinery has not decreased the de- 
mand for labor ? 

Mr. Stobbow. Do you know where those tenants are now f 

Mr. TowNSHEND. It is asserted that a great number of them are now 
oat of employment. 

Mr. Stobbow. Isn't it a fact that they have employment elsewhere? 
Are they not in Minnesota, or Wisconsin, or Nebraska, farming by ma- 
chinery at twice the wages they used to getf The experience of the 
whole world has been that the introduction of labor-saving machinery 
for the first year or two in a particular industry undoubtedly throws 
men out of employment ; but the cheapening of the product in conse- 
quence of its use increases the demand for the product, so that there is 
a continually increasing field for the employment of a larger number of 
men. 

Mr. Townshbnd. Take, for instance, the shoe-manufacturing busi- 
ness of Massachusetts. 

Mr. Stobbow. There is a great deal more employment in that busi- 
ness now than formerly. 

Mr. TOWNSHEND. I do not so understand it. I understand that one 
man now does the average work of what formerly required the labor of 
ten men. 

Mr. Stobbow. Of about four, on an average; but in certain classes 
they do the work of about ten men. 

Mr. Townshbnd. What has become of the other nine ? 

Mr. Stobbow. They are making more shoes, or they are doing some- 
thing else. There are twice as many used now as formerly. 

Mr. To^NSHEND. As I understood you, you said that under the old 
system the material was distributed to the people, who took it to their 
homes and made it up. 

Mr. Stobbow. Yes, sir ; quite largely. Now they are collected in 
factories. Lynn and Haverhill and Brockton and Marlborough have 
grown enormously since the introduction of machinery. 

Mr. Townshbnd. You say that these men have found employment 
elsewhere ? 

Mr. Stobbow. (Tudoubtedly. Let me give you an illustration. I 
myself remember when railroads were very new in our section of the 
country. When I first knew railroads, the conductors were the old 
stage-drivers who had been driven oft their lines. The fear which was 
expressed then--expressed also in England — was, that these miserable 
railroads would destroy the necessity for horses; that the stage-lines 
would be all taken off, and there would be no more market for oats to 
be raised. Well, the result has been that there is no country in the 
world so covered with railroads as England, and there is no country 
where horse-fiesb is in such demand. Why, the number of horses re- 
quired to take people to the depots is far larger than the old stage- 
routes required. I heard of a case in New Hampshire of an old farmer 
who was very much disturbed by the introduction of a railroad through 
his place. He said there would be no more market for his oats ; but 
what was the result? Why, in three years his oats had doubled in 
value, because there was a bigger demand for them and facilities for 
marketing. Now, if you take the introduction of these patented im- 
provements, you will find that just at that spot where they are intro- 
duced there is sometimes a diminution of the demand for labor in that 
particular industry for a few years, but you will also find that the de- 
mand for the product is so increased that the amount of labor required 
S. Mis. 50 21 r^^^^T^ 
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is iDcreased. Let me see if I cannot give yon some figures that directly 
show it. 

Id speaking of the great improvement of labor-saving machinery be- 
tween 1850 and 1870, 1 told yon of the increase in the wages paid, which 
certainly does not show any diminution in the demand for labor. Take 
the case of the sewing machines, where one operator does the work of 
I don't know how many women ; I suppose there are twenty times as 
many workwomen employed now as twenty-five years ago. The whole 
business of making clothing has gone on increasing, and many more 
stitches are taken in everything, and the demand for labor has gone on 
and kept pace with It. In fitting (sewing) uppers of shoes women used 
to earn half a dollar a day by hand. Now they do it by sewing-machines 
run by power, and they earn $1.33 a day. 

Mr. ToWNSHEND. You don't think the number of tramps has beeo in- 
creased f 

Mr. Stobbow. Very likely it has been ; but one reason is that we 
are growing to be an older country, and we have more of that peculiar 
population that makes tramps. Beside, in the past year or two, there 
has been great depression in everything, which has thrown people out 
of employment. 

Mr. TowT^SHBND. Does not depression mean that men cannot get 
work! 

Mr. Stobbow. I do not think it means that altogether. > That is one 
thing it means. Yon will remember that the men were thrown out of 
work by stoppage of establishments ruined by the panic. The want of 
work did not precede, but followed, the financial troubles, though it 
has undoubtedly increased and prolonged them — perhaps I should 
rather say formed a part of them. 

Mr. Aiken. It means they don't work, because a heap of them won't 
work. 

Mr. Stobbow. One way to get out of that difficulty — that depression 
— is by improving our labor-saving machines, and trying very hard first 
to export our products, by making them cheap enough to compete with 
other nations, to export to China and South America. We export from 
America cotton cloth enough to supply about five million people. There 
are three hundred and fifty million people in China who want machine- 
made cloth, and one-half as many in South America, and that is the 
way to overcome this depression ; and we have just about got to that 
point where we can export. And exporting manu&ctured articles 
means that all the world comes here to give employment to our work- 
men. 

Mr. TowNSHEND. If I understand you, then, you concede that, at the 
present time, at least, the present improvements of labor-saving ma- 
chinery does throw men out of employment t 

Mr. Stobbow. I do not concede that The introduction of one par- 
ticular machine will undoubtedly throw men out of employment in that 
particular branch, at one particular moment, but after awhile the de- 
mand will increase, and more men will be continually employed. Mr. 
Coffin gave an instance where the demand increased so fast that more 
men were employed almost from the start. 

Now, all labor-saving machines are not made and introduced in one 
day; the change is continual, and therefore continually at different 
stages; and when one machine does for the moment at one factory di- 
minish the demand for labor in one branch of the work, the cheapening 
of the product as the result of an invention of a previous year, the 
mere supply of the new and useful thing in perhaps some other industiy 
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is that day calling for more labor. Of course, there are other temporary 
causes; a fluancial crisis or other disturbance paralyzes industry or 
agriculture, and throws men out of work; but that has happened just 
as often and quite as severely at periods and in industries not affected 
by the recent introduction of labor-saving machines. 

Our people consume more than twelve times as much cotton cloth as 
they did in 1830, though the population has only increased about three- 
fold. And this results from the increased product and the diminished 
cost of it which increases the demand ; and in this not only has the de- 
mand for labor kept up, but the wages have increased. 

I think this is the best possible proof, in the long run, that labor is 
Dot less in demand than formerly. 

Mr. TowNSHEND. Since 1860 you have largely increased the amount 
of labor that you had in the manufacturing establishments in the East f 

Mr. Stobeow. It has been very largely increased. 

Mr. TowNSHEND. Now, what is the effect of these improvements in 
machinery in the West and South and the agricultural section of the 
continent T 

Mr. Stobeow. Well, sir, the effect on the West is that their manu- 
fiactories in those Western States have grown up to be as large as ours 
in the Bast, and have grown a great deal faster, and that absorbs some 
of the labor. More wheat is raised, and that absorbs labor. 

A large market is made for raw cotton, for example, because it can be 
spun to a greater advantage, more cheaply, and a greater demand is 
created for cloth, and consequently for cotton to make it of. A farmer 
can raise more crops, his crops can be better utilized, and can be better 
sold to other people, because they are comparatively cheaper when he 
has got them raised ; and if yon look through the census you will see 
that the agricultural laborers have steadily increased in number, just as 
operatives in manufactories have. 

The suggestions made by the honorable member of the committee are 
directed to the increase of labor-saving machinery, and are not affected 
by the fact that that machinery is or is not patented ; but the pertinency 
of those suggestions is that they assume, and, I am sure, correctly as- 
sume, that the invention and introduction of that improved machinery 
is due to the patent system; and they go upon the ground that a patent 
system does promote the progress of the useful arts, not only by crea- 
ting and introducing improved machinery, but by, at once, so cheapen- 
ing the product that the old system of labor cannot compete with the 
new; and the inquiry is, whether the progress of the useful arts is help- 
ful or hurtful to the State, improving or injurious to those workmen who 
are engaged in the arts. The direct effect upon the moral and intellec- 
tual condition of the workmen I hope my associate and senior, Mr. 
Smith, will speak about. The inquiry put relates directly to their em- 
ployment. 

The argument that would reject all labor-saving inventions as con- 
trary to public policy, is answered by the spirit of the age. The railroads 
will not make it, for those inventions have created them as a means of 
surpassing the old method of foot and horse, and no one will say that 
they are a curse. All other interests of this country are in the same 
position. If such an argument were made, I should not waste time in 
replying to it. I have only wanted to answer directly the specific ques- 
tion put, because the facts stated indicate the reply that society makes 
to the whole question. 

The question is an interesting one, but it is not new, and experience 
has answered it. When Lee invented the stocking-frame, in 1589, Eliza- 
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. beth, and afterwards James, would not patent it (it was before the statute 
of monopolies, so called, the statute which abolished monopolies and 
allowed patents), because, they said, it would throw the bandknittera 
out of employment. Yet there are probably a hundred times as many 
hosierymakers now as there were then. The inventions of Watt and 
Ark Wright, the introduction of cotton spinning by machinery , led, in Eng- 
land, to the Luddite or machine-breaking riots of 1812 and subsequent 
years. Yet there are now employed in the English textile factories over 
one million people (1,005,685 in 1874), one-tenth of what the whole pop- 
ulation was when those riots took place. In this country there has 
been very little of that feeling. Mr. Coffin read you an account of the 
manner in which our citizens encouraged the introduction of those same 
spinning-jennies. Our working population is more intelligent than the 
English, and, moreover, is ready to turn from one occupation to an- 
other. 

Let me give you some figures from the census. No reliable figures 
exist for the boot and shoe business, because the work was formerly 
done to a considerable extent by farmers and farm laborers and fisher- 
men, who took the materials home and worked at odd times, so that 
one person in the census-taker's list would represent, perhaps, only two 
months' work. Still, I find that, by the table, the increase has been : 

1850. 18<K). 187 

Hands 105,254 123,026 135,889 

Wages $21,622,608 |30,938,080 $51. 072,712 

Product 53,967,408 91,889,298 181,644.090 

The textile industries have been carried on in factories for so many 
years that the returns from them, collected under similar conditions b^ 
the three periods, afford a better basis. I take the figures from Table 
X, p. 596, of quarto volume on industry, of the census of 1870 : 

The textiU industries of cotton goode^ woolens^ wonted goods, carpets, and hosierif, 

1860. 1870. 

Hands 181,550 255.328 

Wages $37,301,710 $79,401,367 

Product 196,416,400 395,158.565 

This table only shows the progress in old-established industries. To 
get the whole effect, we must take those that have been newly created 
by patented inventions (e. g.^ yuloauized rubber, agricultural imple- 
ments, and a host of others); and outside of the great factories, they 
form a great part of our industries. We must take all our manafact- 
ures together. The figures from the census, given in the table on p. 
112, supra^ show that while our population has gained an addition of 
only 67 per cent, since 1850 (from 23,200,000 to 38,500,000), the handa 
employed in manufacturing have more than doubled. 

The case is the same with farm-labor. Agricultural machinery, as an 
important element, dates from about 1850 ; it was 1855 to 1858 before 
sowers, reapers, mowers, harvesters, and thrashers became so distributed 
as to have any decided general effect, and the result will be most shown 
in the great grain and hay raising States. Now, look at the following 
figures from the census : 



Digitized by 



Google 



IMPROVEMENTS INCREASE DEMAND FOR LABOR. 



325 



Farmers and agricultural laborers in the principal reaper and moicer 

using States. 




California 

niiDois 

Indiana 

Iowa 

Michigan 

Minnesota 

Missonri 

Nebraska 

New York.... 

Ohio 

Pennsylvania. 
Wisconsin 



Total. 



141,099 I 
163,229 I 
32,779 I 
65,815 , 
563 I 
65,561 , 



313,980 
270, 362 
207, 495 

40,980 



31.257 
200,862 
199,641 
115,824 
124,541 

27.921 
264,385 
4,437 
370,514 
309,969 
249,717 
125,331 



1,301,863 I 2,024,399 



47,863 
376,441 
266,777 
210.263 
187,211 

75, 157 
263,918 

23,115 
374,323 
397,024 
260,051 
159,687 



2,641,830 



Bushels of wheat, rye, oats, and barley in United 

States 266,425,951 382,675,387 

Tons of hay in United States 13,838,642 19,083,896 

Hops in United States, pounds 2, 497, t>2U 10, 99 1 , 996 

Flaxseed, bushels 562,312 566,867 

Wool, pounds 60.264,913 



616,532,883 

27,316,048 

25,456,669 

1,730,444 

100,102,387 



I have put tbe amount of various agricultural products in this table 
becaase they are chiefly produced iu the grain-raisiug and reaper-using 
States, and they tend to show where some of the labor not absorbed by 
the greatly-increased grain and grass crop has gone. Many new agri- 
cultural industries, so to speak, have grown up — wine-making, ibr ex- 
ample. 

The raising of small fruits and peaches on a large scale and the can- 
ning of fruits and vegetables are the growth of late years, and employ 
a great deal of labor. 

The table of laborers is interesting in other respects. Missouri had 
in 1870 a few hundred less agriculturists than in 1800, and perhaps the 
war is partly accountable lor this. New York and Pennsylvania have 
grown very slightly during those years in that respect ; but the natural 
growth of that class has partly emigrated to the fast-growing States of 
the same latitude, and to a greater extent changed its occupation, for 
the tables of manufacturers show that there are employed in industrial 
establishments: 



I 1850. 

Missouri I 15,808 

New York I 199.349 

Pennsylvania I 146,766 




1870. 



69,777 
:»l,800 
319,487 



I will add the number of operatives from the tables found in the 
quarto volume on Industry of the Ninth Census, page 393. The tables 
for 1850 and 1860 include mining and quarrying, and I have added 
miners to that of 1870. I omit California, where the operatives are 
chiefly miners, and the change to new gold-fields has been great. 
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Operatives. 


1850. 


1860. 


1870. 


niinoiB 


11,559 

14,440 

1,707 

9,344 

63 

15,808 


22,968 

21,295 

6,307 

23,190 

2,123 

19,681 

336 

230.112 

75,602 

222, 132 

15,414 


90,483 


Indiana ...... ...... ............ ....... ............ 


60,575 


Iowa 


26,660 


Michigan 


70,075 


Minnesota 


11.341 


Missouri 


68,777 


Nebraska 


2,703 


New York 


199,349 

51,491 

146,766 

6,089 


356.977 


Ohio 


148,443 


Pennsylvania - - 


400,702 


Wisconsin 


44,611 






Total 


456,616 


639.160 


1,281,347 







It is pretty clear that, wherever those men spoken of by the honorable 
member may have gone, the progress in agricultural machinery between 
those years did not diminish the demand for labor. 

Mr. Coffin has told you of the cotton-gin, of which one of the latest 
forms, Tended by, I suppose, half a dozen men, can do 4,000 pounds a day, 
instead of four or five pounds a day, which one man could do before 
Whitney's time. Instead of diminishing the demand for labor in the 
cotton States, it has created those States and all the demand for labor 
that exists in them. No one doubts that the greatest boon to those 
States would be machinery which should do for their agriculture what 
machinery has done for the grain raising States ; if the crop could be 
raised and gathered at one- third the present amount of labor, there can 
be no question about the enormously-increased demand for American 
cotton that would follow ; and, I think, no doubt not only of the increased 
demand for labor that would spring up there, as it has in the grain rais- 
ing States, but in the improved quality of the labor. Whoever works 
alongside of a machine is driven to be industrious and intelligent to 
keep up with it 

In truth, it is a law of political economy that society tends to employ 
all useful labor ; and thus the more valuable the labor the more fully it 
is employed. This is as true of communities as of individuals. The 
England of today is busier than the England of five hundred years ago. 
For idle hands you do not go to England, or Belgium, or Northern 
France. You go perhaps to Ireland, where there is little invention and 
little labor-saving machinery; or to Spain, or to Southern Bussia. In 
Italy the beggars are not in the industrial cities of Turin and Milan 
and Florence. The busiest parts are where a day's labor is worth the 
most. In the existing condition of the world, increased capacity means 
increased employment and increased wages. And this increased capac- 
ity, due to labor saving patented inventions, cheapens the cost of the 
product ta the consumer; he spends as much, probably more, but he gets 
more for his motley^ and he earns more by his labor. 

Mr. Clarke. I don't see bow it can be that patented inventions 
cheapen cost to the consumer. I mean by what 1 siiy, that when we 
buy, we buy with all the entailed expense of the royalties; all this is 
added upon it; and is it not exhaustive to the West and South, espe- 
cially to the South ! 

Mr. Storrow. It is not exhaustive to the West, because they manu- 
facture for themselves. 

Mr. Clarke. But not as largely. 
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Mr. Stobbow. At the present time they manafoctare more largely 
than New England. I spoke of 1870 in my former remarks. At present 
they are nndoabtedly far ahead. 

It afifeots the South in this way : The result of these labor-saving ma- 
ehines, in spite of the higher coPt of labor that is used with them, as 
shown by oar competition with England and by a great many other 
ways, is that the article is prodaced cheaper, or comparatively cheaper, 
than twenty years ago. Ton get now an article for seventy-five cents 
or fifty cents which formerly cost $1; and that is the net result of the 
system. You must remember the distinction between patents for inven- 
tions and patents for{monopolies. When the English Sovereign gave to 
a man the sole right to import salt, he acquired the monopoly of a 
business which before that time ha<l been the free right of all; he 
gaineil the power to exclude others from what they had freely done 
before, and consequently he had the power to increase the price of an 
existing article* Nay, the very object and intent of the patent was to 
enable bim to make money by increasing the price, and this was the 
natural effect. But a patent for an invention forbids no man to carry 
on the industry and business he has always carried on. It cannot raise 
the price, for people may manufacture in the old way ; the patentee 
only has the sole right to use the new method he has invented. He can- 
not make any money by his patent unless he can manufacture cheaper 
than any one else can by the old method. His temptation, and the 
inevitable and invariable result, is that he undersells the old manufac- 
turers, so as to absorb all the trade, unless they take licenses, and so 
become able to reduce the price also; that is, he at once reduces the 
cost to the purchaser. Indeed, whether he desires it or not, he cannot 
help it ; an increased supply, capable of being produced at a lower cost, 
so acts upon the market as to diminish the price by the inexorable laws 
of trade. So the patent cannot add to the price. It necessarily and 
invariably cheapens. I said at the former hearing that the patent is 
based on — ^is for that which the inventor has in the most just sense cre- 
ated — a new and useful art or improvement or composition of matter. 
It is not something which his patent enables him to subtract, to self- 
appropriate, from the world's possessions, as in the case of the old mo- 
nopolies. The whole world has become, and forever after his patent 
has expired will continue to be, stronger or richer for the new use he 
has taught it to make of the powers of nature ; that is the highest cre- 
ation open to human power. If yon could have got all this lab^r-saving 
machinery and all these improvements invented, perfected, and intro- 
duced without paying for them, then you would have undoubtedly 
gained as much as I could gain if I could buy a barrel of flour without 
paying for it; but I should hardly expect to do that a second time. 

Mr. Olabke. I want to give you one particular character of patents 
— sewing-machines. I have seen wagons, till I was sick of them, 
peddling sewing-machines all through my country, that cost probably 
$10 to $16, and they were retailing them to our people at $75, $85, and 
$125. I think the average cost of those sewing-machines was not 
over $20. 

Mr. Stobbow. No, sir; you are wrong about the figures. There is 
a book printed which gives the figures and the reason for the large 
cost. Undoubtedly, in the case of sewing-machines, there was a hand- 
some royalty, though nothing like what was generally supposed. I 
think those patents were not judiciously managed, but the question is, 
whether ybn would have gotten the machine in fifty years, as at present 
improved, without the encouragement of patents. It was not simply 
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the original Howe machine ; all these original patents are run oat, and 
nobody would build a machine on them alone. Tbere have been sev- 
eral thousand patents on them since, covering improvements. 

Mr. WiLLiTS. They u«e the same needle. 

Mr. Stobbow. Yes, sir ; but that is only a small part of the machine. 
The present machine, for which you pay whatever the price may be, has 
got in it the inventions of hundreds and thousands of men, who have 
been laboring and spending money to bring it to that point. Now, at 
the present time all the bottom patents have expired, and all the more 
important patents have expired ; there remain only a co nparatively few 
accessory later patents in existence. Tou get them as cheap as the 
manufacturer can make them. Whether the community would have 
obtained the benefit of these things without a patent, or anything like 
as soon, if there had not been patents, is a question upon which theo- 
retical reasoning is worth little ; but the actual fact of the growth of 
our industry, the cheapening of our products, our growth, as regards 
England and other countries, the fact that our growth in all respects 
has kept pace with the patent system, shows that it does encourage in- 
vention, and foster cheapness by encouraging the invention of labor- 
saving machinery. 

Mr. Atken. Isn't there a great deal of truth in what the gentleman 
said yesterday, that the men who invented the patents are hardly ever 
the recipients of the profits f 

Mr. Stobbow. I don't think that McGormick would say that. I will 
speak of that again presently. But one of the great advantages of the 
old system of patents for fourteen year^ with a chance for one exten- 
sion by the Commissioner, was that the inventor of a meritorious im- 
provement always had a chance for a reward by an extension for his 
benefit, while, as only about five per cent, of the patents were extended, 
the average life of a patent was shorter than under the present system. 
It was much better than the present law. 

We speak sometimes of the reward which the patent system gives to 
the inventor. I don't think that the proper term to apply. I think 
the profit he receives is not so much a reward as a necessary prerequi- 
site to the existence of the invention— to the existence of the ma- 
chine. 

Take the occasional case which happens where a man is full of inven- 
tion, and wants to invent — has got it in him so he can hardly be re- 
pressed in spite of disappointment. These are precious men, and ought 
to be encouraged. They make generic inventions, valuable particularly 
in that they will lead others to improve and perfect. These men are ex- 
tremely rare, and yet I think you cannot rely on those men to keep up the 
progress of the arts. I think you can no more rely on those men to keep 
up the progress of the arts than you can rely upon spontaneous combus- 
tion to cook your dinner every day. Now, if you meet one of these men, 
or men who think they are of that character, you will find that the one 
thing paramount in his mind is his right in his invention. Talk with 
one of these men, and he won't tell you much about the ingenuity of his 
machine; he will speak most about the wonderful results which it will 
accomplish when he gets it completed, and what a fortune he will make 
out of it. (Jnthrifty such men are, sometimes, in not taking good care 
of their money; but no one thinks more of their prosptcts or is m&re 
lured on by hope of reward than they. You will find that these men do 
take out patents, and that seems pretty tolerable proof that they are 
affected by the desire to take them out The large body of inventors, 
however, are the men who improve machines; not the great geniuses^ but 
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the meD who go on improviug and improving the machines. These men 
are sometimes employed l).v the manufactarer at very high wages. I know 
a man who works in his shirt-sleeves, a mechanic, employed at about 
$6,000 a year inventing improvements. There is not a large reaper 
manufactory or sewing-machine mannfactory, or manufactory of any 
kind, making patenti*d articles or machinery, that does not employ men 
at from $3,000 to $10,000 a year continually inventing and improving 
machines. Then there are a great many people who improve and invent, 
and sell their inventions at a round price as soon as made, and the as- 
signee may make upon the patent five times as much as he paid, or he 
may spend a large sum improving and then lose the whole. These men 
very wisely sell out to avoid the risk and to enable them to turn their 
mind to inventing something new — and the risk is very great. Any one 
familiar with the subject will tell you that time and again a man will 
take an invention which he thinks promises well and sell it and the as- 
signee spend thousands on it and get nothing in the end. I happened 
to know of two cases quite interesting in that respect. One was that 
of a gentleman who was a patent solicitor, as skillful a mechanical ex- 
pert as, I think, I recollect. He had a large interest in an invention on 
which be had worked professionally for many years, and which had been 
brought to completion. Another invention sprang up for accomplish- 
ing the same result in a different way, and he was afraid it would super- 
sede the first. He sold out his interest in the first and bought the whole 
of the second, and the result was, that after he had spent a large sum 
on the second he became convinced that it was perfectly worthless, and 
the old one went on and multiplied about tenfold in value. 

Another case was that of an extremely skillful mechanical engineer, 
^ho bought some patents and paid $50,000; he spent $25,000 more in 
improving them, and they turned out to be — financially — perfectly 
worthless to the end. A man not only has to put his money in, but 
spend his time in the first place in inventing, then pay his money in 
perfecting and introducing, and all this with the uncertainty that, with 
the best skill and knowledge, he may never get his money back. Thou- 
sands and millions have been spent in machines which led to nothing 
at all. 

One was the case of the horse shoe-nail, which Mr. Coffin spoke of. 
The first set of patents, on which one of the companies spent a great 
many thousand dollars (I think about $60,000), they had to give up as 
worthless. The owner then took up another inventor, and began all 
over again in a different way, before he got a successful machine. Now 
they have got a good machine, but at one time they all thought they 
were ruined, and would have been glad to get rid of it and throw it 
away if they could have got clear. 

Take the case of a man like 6oo<lyear, who certainly showed the 
greatest persistence in invention. Can any (me imagine he would work 
on as he did, a dozen or fifteen years, in those experiments to vulcanize 
rubber, without expecting to be repaid t The best proof is that every 
stage of progress he made he patented as soon as he made it. His per- 
sonal history is that he persevered because he believed a fortune would 
come with success. So it w.as with McGormick and all those men. They 
would not have* gone on and perfected their machines, and put them 
into public use, unless they had had the stimulus of the further renults to 
look to. Men have to be of a peculiar turn of mind to persevere under 
disooaragements, but inventors are generally sanguine, and sanguine 
not only of mechanical success, but of the pecuniary results of it. One 
of the most interesting cases is that of Mr. Bessemer, the inventor of 
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the process of making steel — and sabstantially all the steel of the world 
is made by his process ; all the steel rails aod larger articles. It con- 
sists, as some of yoa know very well, in driving atmospheric air through 
a mass of aboat five tons of melted cast iron. The air is introduce 
through the iron from underneath, and, passing through the iron, bums 
out the carbon and silicon in the iron and leaves in it just enough car^ 
bon to make steel, and after blowing about twenty minutes through 
the crucible and putting in a little manganese iron the whole of the 
contents of the crucible are converted into melted cast steel. Now, Mr. 
Bessemer was a bronze- worker in London, a man of some meanH, appa- 
rently, and he was endeavoring to devise some method of improving 
metal for ordnance. He wanted to get it to an intense heat, and in the 
course of two or three years of experiments, costing a great deal ai 
money, he came upon this method, and found out he could burn out the 
carbon and produce an intense heat by driving the air through the 
melted metal. He disclosed this to Mr. Nasmyth, the great iron- worker, 
and that gentleman told him at once it was the greatest progress made 
in the art of iron working in a century; certainly since the invention of 
the hot blast and the use of anthracite coal. Mr. Bessemer was doubt- 
ful about the ability to handle the metal, but after consulting the iron- 
masters, they said it could be done without any trouble, any engineer 
could do it. Mr. Bessemer then sold licenses to one leading iron-master 
in each iron district. 

Mr. Beiggb. He patented it, did he? 

Mr. Stoeeow. Yes, sir; he patented it at once, but he put the fee at 
a very low rate, in order to get them to introduce it and get it into use; 
and these men went to work and put up works, spent a great deal of 
money in building their works— the Bessemer-plant for a rail-mill at 
the present time costs not far from a million dollars — but after trying it 
thoroughly, every one of them found they could not handle the iron. 
The process could not be worked. Mr. Bessemer thought that that was 
about the time for an inventor to come in, and he went to work devis- 
ing an apparatus to overcome the difficulty. He worked for two or 
three years, and spent about $100,000 ; and finally, even after he had 
succeeded, these iron-masters who bad already bought and paid for 
their licenses would not go on. They said it was a very good thing in 
theory, but it was a chimera, and would not work, even with his new 
apparatus. So he was obliged to actually construct works and start as 
a steelmaker, but only got orders at first for lots of 56 pounds and 
other small quantities. 

By and by it dawned on the minds of the iron-masters that there was 
Mr. Bessemer making for $75 to $100 a ton steel which cost them $200, 
and then they were glad enough to come in ; but the patent was six 
years old before it l^ame profitable. The consequence was, that in 
1872 and 1873 there were made in England about 250,000 tons of steel 
rails, sold at a price of about $55 a ton at the particular time this t-esti* 
mony was taken, whereas before the invention of this process it cost $200 
a ton, and its large manufacture was not practicable. The price now is 
between $30 and $35 a ton in England, I think. Well, it is perfectly 
obvious in that case 

Mr. TowNSHEND. What is the price of iron now t 

Mr. Stoeeow. Iron rails are about $10 a ton less than st^, and steel 
rails in this country are about $45 a ton, or less. 

Mr. Waed. They have come down considerably in price. 

Mr. Stoeeow. They have been, I think, at $42, and iron rails at abottt 
$30; the steel rails sold first at about $11U^ here. Now we have eleveii 
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mills capable of tarnlog oat 450,000 tons of steel rails id all. This iu- 
vention has made steel rails possible, and is a good illastration of the 
way in which an invention both cheapens the product and increases the 
demand. Mr. Bessemer granted licenses freely to everybody who would 
put up works and use them properly; the highest royalty required on 
this great process, which reduced the price of steel from $200 to $55 — 
that is to say, $150 a ton — was one pound sterling, or $5 a ton ; that is, 
but little over three per cent, of the saving. The patent on the Besse- 
mer process has now run out. He has, however, a patent still existing 
on the apparatus, and the royalty on that is 2s. 6d. a ton, or 75 cents a 
ton in this country. You see what portion of the saving the public got, 
and bow small a part he was satisfied with, even during the life of 
his patent, and wisely, for the low price made a great demand. Mr. 
Bessemer was asked what he would have done if there had been no 
patent system ; he replie<l, '' I never would have spent a dollar of my 
money or an hour of my time.'' " Would you not have worked in 
secret t " ^^ How could 1 work in secret an invention requiring a plant 
costing a million, and requiring a great many hundreil men to run itt"^ 
And then he gave them an illustration. His father was a type- worker, 
and had devised two processes which he kept secret, and which perished 
with him. One was undoubtedly the process of electrotyping — depos- 
iting metal from a solution by electricity. It was not until thirty or 
forty years after that it was rediscovered, and the Elkingtons carried it 
on with great profit to themselves and the country. Now, if that old 
man had felt the impetus of a patent system, the first thing would have 
been to patent his discovery, and even if he had never used it, and 
locked it up for the whole life of his patent, or taken all the profit to 
himself, still the public would have got it twenty-five years sooner. It 
certainly was not true in this case that if he had not invented it some 
one else would have the next week, for the world waited forty years for it. 
Mr. Bessemer had a secret process of his own, which he worked many 
years, and no one else discovered it. No improvements were made on 
it, because he did not dare to have any one around, except a few people. 
He doubted very much whether the public had ever received substantial 
benefit from it, because he made so little of the article that he kept the 
price up, and did not lower it very much, and because he had no com- 
petition which obliged him to lower it. Very different this from the 
immediate public gain from his steel. 

The hosiery business in England is very interesting, because within 
the last thirty years it has been turned from hand to machine work. It 
is mostly carried on in Nottingham ; and one of the largest manufacturers 
is Mr. Mundella, who has been in Parliament. It has been the practice in 
tiiat industry, different from most other branches, for the manufacturers 
to encourage the workmen to make inventions; and the consequence is 
that the inventions which have revolutionized this branch of industry 
have been mostly made by the snperintendt^nts and foremen — the skilled 
workmen of the establishment. Mr. Mundella said he asked one of his 
men, who had made a good invention, and who had worked on it a good 
many years, as to what he would have done if he could not have got a 
patent. " I should have gone to America pretty quick," said the work- 
man. Mr. Mundella said he had received the same answer from at least 
fifty men. 

They reduced the cost of certain undershirts, hosiery, drawers, and 
80 on, I think, from ten or twelve shillings a dozen to 2s. 6d., and the 
highest royalty, Mr. Mundella said, that was charged for any of the ma- 
chines used in any branch was three{>ence a dozen ; so you see the mere 
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little proportion of 8avinf( in that case which the patent receives — M, 
royalty for a saving of 8«. — say three per cent. Mr. Mnndella was asked 
whether a ^reatdeal of money was not spent on wnsuccessfiil machines. 
He said there certainly was, bnt the machines could not be perfected 
without trials ; if they were not patented the expense and loss would be 
just as |?reat, only with a patt*nt a man was willing to incur it, because 
he would get his money back if he succeeded ; or if he didn't get it back 
out of one invention, he might but of another; and the result of this 
work was a great public saving. 

Mr. CoABl told you about the Bigelow carpet-loom, bnt that is only 
one of Mr. E. B. Bigelow's inventions. He is still an active man, but I 
may, nevertheless, say that his career is a good illustration of the patent 
system. He began as an inventor very early in life. While a clerk in 
a store he conceived of a machine for weaving coach-lace, and bis first 
thought was to patent it and better his condition by his inventive skill. 
He was without means, bat he walked boldly into the store of a large im- 
porter of this lace, and the proi)rietor having become interested by the 
young man's examination of his goods, entered into conversation with 
him, and Mr. Bigelow said he had invente<l a machine for making the 
article, and wanted to borrow $100 to build his model, &c. He imparted 
to the capitalist some of his own confidence in the pecuniary success 
which he felt sure of for his invention, the requisite money was ad- 
vanced, the machine perfected, and the industry for the first time estab- 
lished in this country by means of it. 

He was the original designer of the Lancaster mills, at Lancaster 
{now Clinton), the first manufacturers of ginghams in this country. 
From an account written by him in 1851, and vouched for by the offi- 
cers, I condense the following: 

The project of a mill for weaving cotton checks and ginghams by 
power-looms was started in 1844. It found immediate favor, and stock, 
to the amount then sup|)osed necessarv, was immediately subscribed. 
For more than two years a large part of his time and attention was de- 
voted to this object. The systen in use for manufacturing ginghams in 
England required too much manual labor to be carried on at the high 
rate of wages current in this country. So he had before him the problem 
of how to reduce the cost of the product and at the same time pay much 
higher wages than in England; or, as he stated the case, *• it is a generally- 
admitted fact that in the manufacture of cotton goods our competition 
with the foreign article is more or less successful according to the ratio 
which the cost of labor in the fabric bears to the raw material,'* and as we 
<H>uld not or (jould hardly compete on even terms in plain cottons, it was 
apparent that some new force must be brought to bear to enable us to 
compete in ginghams, which required about twice as much labor per 
yard. The work was done in England on hand-looms, b> weavers work- 
ing at home. Obviously the end was to be attained by labor-saving 
machinery to be invented. 

** By the improved machinery and methods of the Lancaster mills the 
^nghkm manufacture is placed, notwithstanding the high percentage 
required for labor and a comparatively short experience (this was writ- 
ten in 1861), on as good footing in regard to foreign competition as 
are plain cottons and calicoes. The amount of labor saved in this 
establishment over any other system of methods for producing the goods 
is equivalent to at least a cent and a half per yard. In other words, no 
machinery or methods known before the erection of the Lancaster mills, 
and operated at such rates of wages as are paid in New England, could 
produce the same goods at a cost so low by a cent and a half per yard. 
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The product of the establishment at this time (I85L) is at the rate of 
4,400,000 yards per year." Up to the end of 1846 only 34,000 yards 
wt?re produced. In 1875 the mills produced 11,560,000 yards, from 
1,115 looms, employing 1,041 hands (560 males, 481 females). The to^n 
of Clinton, which contains this gingham-mill, the Bigelow carpet-mill, 
and the mill for weaving wire-cloth on looms invented by Mr. Bigelow 
for the purpose, and numbers 7,000 inhabitants, owes its existence to 
his inventive skill ; and each one of these industries has been created 
by his patented inventions. He was not a manufacturer improving his 
business, but a poor man seeking fortune by that use of his brains for 
which Nature had best fitted him. The patent law held out this stimu- 
lus to him, and he responded to it; and he has attained the reward, but 
his country has gained a hundred-fold as much. 

We hear sometimes of the great fortunes made by the owners of 
patents. Where are those men ! If we look for wealth, we go among 
the railroad builders or owners, among the mine owners, among those 
whd speculate in grain or stocks ; not among patent owners. Here and 
there is one who has grown rich from patents, but their number is few. 
Why should they not ! ^11 their money must be got back within a few 
years or not at all. No business is so full of risk ; and in such a class, 
where fortune rewards only the few successful, you must not limit their 
gains by the sure and certain payments that are sufficient, in the stead- 
ier walks of life. You must average the great gains of the few cases 
among the many men who work to improve the arts by new inventions, 
before you talk of the profits of inventors as a class. And if you ex- 
amine the case of any of the successful patent owners, you will find 
yourself in doubt whether his wealth is due to the protection of the 
patent law much more than it is to the business capacity which would 
have made a fortune in any walk of life. And yoa must remember, 
while in the case of the few who have grown rich, and the very many 
inventors who have bettered their condition by the use of their brains, 
that the primary condition of their success is that they furnish to the 
world some supply better or cheaper than it ever had before. 

People talk about men having ^ desire to make inventions, and even 
compare it with the writing of a poem. They say a man does not need 
to be encouraged to write a poem ; but there is no comparison between 
the two things, and if there were, 1 think the encouragement given to 
invention, over and above that given to literature — the encouragement 
given by the pecuniary reward and the improvement it has 1^ to — 
would be a good illustration of the benefits of the system. 

Tennyson is as much the product of the culture of two thousand 
years — of the genius of his time — as Homer was the product of his age; 
and yet no one would say that Tennyson surpasses Homer as the spin- 
ning frame — where a girl of fifteen will make three million yards a day- 
surpasses the distaff of Penelope. If you. go to the museum at the 
other end of the avenue you will not see such progress in excellence be- 
tween the Greek Slave of Powers and the Venus of Milo as exists be- 
tween the galleys of Greece and the modern iron-clad. Will this build- 
ing (though I think it externally the handsomest parliament house in 
the world) differ in merit from the Parthenon as much as the latest har- 
vester differs from the sickles after which Buth gleaned t The truth is, 
mechanical invention and literary invention are different things; they 
are inspired by different causes ; they aim at different results. In in- 
dustrial invention we look to nothing — nothing is considered invention, 
within the meaning of the patent law, unless the thing is useful — unless 
it produces something better, cheaper than we have had before. Bat 
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yon do not refase to see a play or read a poem because it is inferior to 
a tragedy of Sophocles, any more than yoa will refuse to eat a peach 
next autumn because it is not as good as the one you ate a year ago. 
They are entirely different kinds of things, and you cannot compare 
them. 

It was stated the other day that the patent system was not in accord- 
ance with the genius of a free country. It seems to me that that is a 
great mistake in fact ; a great mistake historically. The peculiarity of 
the system in this country is, that it is not for the capitalist, it is not 
for a class already selt'Cted and favored, but it is for everybody. It 
realizes the great boast of Napoleon : it opens a career and a future to 
whoever has talents to seize it. Our patent system is made for every- 
body, and everybody can, if they have the capacity, reap the reward. 
Historically, the patent system arose in England by the statute of 
James the First. It is called the statute of monopolies, not because it 
created, but because it destroyed monopolies. The rising spirit of in- 
dependence in Parliament had protested against monopolies of trade 
which Elizabeth had granted, and extorted from Elizabeth a promise 
'' to examine all patents, and to abide the touchstone of the law." But 
8he broke her promise, and James did the like ; and so, in spite of the 
strenuous defense of royal prerogative which was made by the court 
party in the debates, the House of Commons took away the power to 
grant those patents which would not '* abide the touchstone of the law." 
The patents they put an end to were patents to cover existing trade and 
commerce; the patents they retained were those that touched new 
manufactures ; and they did this not by a grant conferring a new power, 
but by an act in terms declaring that this was the lawj and forbidding the 
King to go beyond it. It was as much part of the English Constitution 
as trial by jury, which rests on a not dissimilar protesting declaration 
and extorted consent of the King, and from thence, first our (States 
and then our Constitution adopted it. 

In France the patent system came in a year after ours did, in 1791, 
as one of the first fruits of the free ideas of the Revolution. In this 
country, it had existed, as I told you, under grants from the States, 
long before our Constitution, and was put into our Constitution as one 
of the provisions, and, I think, justly, because it encouraged men to 
exercise the right of pursuing their own welfare in a manner helpful to 
the State. 

I look upon it as a mark of the highest civilization that a country 
shall recognize by its fundamental law the utilitarian effects of pure 
brain power ; as a mark both of the highest civilization and of the 
highest reaches of the law that a nation recognizes as property to be 
protected, because helpful to the State and to all its people, the pure 
creations of the intellect; a species of property not inherent in or at- 
tached to any particular portion of matter, but which depends for its 
recognition on the appreciative intellect of the community, and for its 
protection — that is, for its existence as property — upon the national def- 
erence for law and order. 

Mr. Raymond. Do you mean the patent system was created by First 
James t 

Mr. Stobrovt. The patent system was substantially created by that 
statute. It was changed fro n a grant, at the mere grace of the sov- 
ereign, to something which could abide the touchstone of the law, to a 
system which held out to the inventor — that is the great thing (it is not 
to reward him, if the King pleased) — which held out to the inventor 
the promise of a reward if he should deserve it ; and, as I said the other 
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day, the English patent system rested on that statute when our Consti- 
tution was adopted and until the statute of William IV. 

An invention which was contemporaneous with the statute of monop- 
olies well illustrates the effect of the system. Lee invented his stock- 
ing-frame in 1589 — before that statute. Elizabeth would not give him 
a patent ; James would not. So, instead of setting up his frames in 
England, he went to France, where the King gave him a privilege and 
be set up his frames. It was not until thirty or forty years afterwards 
that they were used in England, brought back by an apprentice of his, 
and then they, or the workers on them, were made the subjects of special 
privileges. So he did just as Mr.Mundella's hosiery inventors said 
they would do — carried his invention from his native country, that 
would give him no patent, to another that would. 

It is said, sometimes, that inventions come whenever they are wanted. 
The history of invention directly disproves that. We have wanted a 
steam-plow for I do not know how many years. We wanted a binder 
for I do not know how many years ; and the same with reapers. Ton 
may look through the long lists of inventions, and it is not the declara- 
tion of a want and the meeting of it. You find hundreds of patents, 
and years of labor of hundreds of inventors, and hundreds of thousands 
of dollars of money expended before the want is met, even where the 
want precedes the invention. You will find, in a large number of cases, 
that the invention creates the want, instead of meeting it. It is the in- 
vention of the thing which makes the public desire it: vulcanized rub- 
ber is such an instance. There are many wants not supplied. For 
thirty years we have wanted paper-pulp made of something besides 
rags. It is only within ten years — hardly so long — that the problem 
has been successfully solved. Twenty years of invention, a large num- 
ber of patents, and an enormous expenditure of money have been made 
to supply that want; and I know of two establishments that, in improv- 
ing one process, spent over $300,000. I know of one company that put 
in a capital of a million dollars, and spent all the earnings for seven 
years in experiments. They wanted it badly enough, but it took them 
all that time to come to the result; and now mechanical pulp can be 
made for 2^ cents, while rag pulp costs 6 cents, and it has kept down 
the price of rag pulp in addition. Why, if there is anything wanted in 
this country, it is a cotton-picker to pick cotton in the South. They 
have been at work for many years on it, and only week before last there 
was a patent issued for a cotton-picker ; but the demand has not brought 
it yet. I cut the following from a newspaper : 

A SHEEP-SHEARING MACHINE. 

[From a Sooth Walee paper.] 
Many efforts have been made to produce a machine for Bhearinj;^ sheep that shonld ena- 
ble the woiic to be done as well as bj hand, and with greater rapidity. Some inventive 
mechanic in England, some time ago, made a machine for this purpose, which was tried in 
Australia, but we had recently to record its failure there. Now we have a machine made by 
an American mechanic, who has spent eight years in perfecting it, and which seems to be 
perfectly adapted to the work required. We have tested the machine, and feel satisfied that 
a sheep can be sheared in five minutes much better than could be done by hand. The fleece 
is cut off very evenly and closely with this machine, the sheep cannot possibly be cut by it, 
and there can be no cutting through and iujuring the staple. The cutters, made precisely 
upon the principle of the mowing-machine knives, are of chilled steel, and self-sharpening. 
The motion is communicated by means of compressed air, and three thousand revolutions 
per minute can be easily given to it, although one thousand five hundred are sufficient for a 
working speed. The air-pump is worked by a crank, and one man can produce sufficient 
power to work twenty-five machines. The air is forced from the pump through a flexible 
rubber tube, which allows ample freedom of movement. The working pressure of the pump 
is five pounds per square inch, but it may be worked up to forty-five pounds by using an 
engine or a windmill. One pump is sutncient to work twenty-five of the machines, and 
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these may all be attached to a supply pipe, from which the compressed air may be let o£f or 
OD to the machiDe, as needed, by taps. One pump will supply power for tweuty-five shear- 
ers. These, having^ merely to hold and direct the machine, which barely fills the hand, and 
requires no muscular force to work it, are not exhausted, or required to stoop over the sheep, 
if benches are used, and may, therefore, work more quickly and certainly than with the or 
dinary shears. The cost of shearinj? will be much reduced ; and, as the cost of the appa- 
ratus is very moderate, almost every person owning? a flock of sheep would find it advan- 
tageous to use it. We should, however, recommend the use of a snearine-bench or chair, 
by which the necessity for stooping and bending over the work would be obviated. 

That American mechanic would not have worked eight years out of 
pure pleasure nor pure philanthropy. If the cotton-picker is to come, 
it will come as the harvester came, and as perhaps the sheep-shearer 
has come, under the stimulus of a patent system. 

It is said that many inventions are simultaneous; that different men 
in different places make the same invention at the same time. That is 
not the fact. Undoubtedly it has happened from time to time that sev- 
eral men, striving in the same branch, hit upon substantially the same 
devices; but the cases are comparatively rare. Why, the best proof of 
that is, that in not one of these industries will you find any one man at 
one time inventing a complete thing. If the invention to be made was 
a single, distinct thing, I could conceive of simultaneous inventors ; but 
not where the perfected machine — the thing accomplished — is the' result 
of years of work and many inventions. 

We have a way of ascertaining some proof about this from the Patent 
Oflice. There are tiled in the Patent Office about 20,000 applications a 
year; and I think I rather understate it in saying that each one of the 
patents contains three claims, on an average, for three different things — 
separate devices. If that be so, there are something like 60,000 claims 
filed in that office in the course of a year by men who swear that they 
are the original and first inventors thereof. Now, there is a process by 
which, if one man overlaps other claimants, an 'interference" is de- 
clared; and how many out of this large number are put into interfer- 
ence in the course of a year t Last year was the highest number, and 
that was 614. 

Now, that is pretty good proof that simultaneous inventions are by 
no means common. But if they were, what does it showt Because 
men, when stimulated by the patent system to study the same problem, 
sometimes hit upon the same solution, it does not tend to show that 
they would have found any solution or bestowed any study if they had 
not been encouraged to do so. 

Mr. AncEN. Please explain that again. 

Mr. Stobbow. There are about 20,000 patents, and each application 
contains, on an average, as many as three distinct claims. I mean to 
say that each patent granted may have three or four or five features, all 
combined in one machine, but so connected that they may all be pat 
into one patent, in different claims. 

The Chaibman. Do you know of any cases in interference where the 
parties live a considerable distance apart t 

Mr. . That is repeatedly the case. I know one in Tennessee 

and another in New York, and it occurs very frequently. 

Mr. Raymond. What proportion of these cases get into the Patent 
Office! 

Mr. Stobrow. Pretty nearly every man who makes an invention 
himself— I mean if he made the invention and has not copied it — ap- 
plies for a patent, unless he finds some one so far ahead of him that it 
is obviously useless; and so the office files undoubtedly disclose all 
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cases that are neiir enoagb in date to be fairly called sirnnltaDeous, aud 
most of them get into ''interference." 

Mr. Kaymond. iShould you not take the number of patents not is- 
sued — that are not followed up, for the reason of prior use ? 

Mr. Stobrow. No; for if they are so apart as that, they cannot be 
called simultaneous. But I am glad of the suggestion, for it bears oi]i 
another point. If you find the same invention made by different men, 
many years apart, that shows that it is not a mere question of supply 
and demand ; and we ought to be grateful to the system under which 
the first man made, and perfected, and published his invention — the 
system which gave us early w^hat was not found out for many years by 
any one else. 

I have stated sufficiently the manner in which a stimulus is created 
to induce men to put in their time and their money; let me endeavor to 
state a little more fully another effect of it, and that is, that the impetus 
it gives to further invention. Take the case of Mr. Bessemer's secret 
process : it did not lead to any further invention, because it was not 
known. On the other band, the moment any process is made public it 
leads some one else to improvement, and that is the way it gives the 
public the greatest results. It does not incite any one as much as it 
does the owner or patentee him.self. Improvements do not come from 
the general public, the general user, or general manufacturer of machi- 
nery ; they come from the man who builds improved patent machine^) 
whose attention is fixed upon new inventions. And he has two reasons 
why he seeks improvement : one is, he wants to extend his exclusive 
manufacture, for he knows that when his patent is run out his business 
is gone, unless be shall so improve his machine or product that the peo- 
ple are i^eady to come and pay a good price for his new machine. Take 
the case of the reapers. Men to-day will go and buy the highest-priced 
machine, and won't take the machine which made the reputation of 
American makers in 1858. It is not worth anything. 

Mr. Ward. Did you ever hear of the McOaffey cast steel f It is not a 
patented cast steel — it is a secret process. 

Mr. Stobrow. I never heard of it, perhaps because it is secret. 

Mr. Ward. I know of two establishments that are running on it. 

Mr. Stobbow. Do they manufacture very much of it! 

Mr. Ward. No ; it is used for small parts that are required for heavy 
straining. I remember it in connection with your remark about the 
Bessemer process. 

Mr. McOaffey came over from England, having the secret. It was not 
patented, but the idea was that nobody could ever discover it. fie 
started his works at Chester three or four years ago, and a man who 
worked in the establishment, and who was not the depositary of the 
sec^ret, nevertheless discovered it, and other works have now started, and 
they are both running. 

Mr. Storrow. Secret use does not seem to be very encouraging to a 
man who wants to rely on a reward to induce labor and expenditure. 
One English mannfacturer said he was not sure that a pot of beer would 
disclose any secret process ; but he knew that two pots would. 

Mr. Coffin spoke to you about the opinion of Governor Straw, of New 
Hampshire, the great cotton manufacturer, as to the effect of modern 
machinery upon cotton manufacture. He said that the cotton-mills could 
not afford to take as a gift the machinery in existence in 1860. I could 
not help thinking that that was exactly the machinery upon which the 
patents had expired. No^ Mr. Chairman ; a man had better take the 
8. Mia. 60 22 
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most expensive patented machinery of to-day than attempt to use ma- 
chines so old that all patents on them have expired. 

Mr. Briggs. Those large mills break np their machinery and sell it for 
old iron — thousands of dollars' worth. 

Mr. Storrow. I want to speak more particularly of the prices of pat- 
ented articles, the saving made by the invention, and the manner in 
which the saving is divided between the patentee and the public. 

You have had laid betbre you a number of instances of improved ma- 
chinery whose immediate as well as ultimate efifect has been to cheapen 
the product of the art to which it belongs. I call to mind the horse- 
shoe, the horseshoe nail, thecommon cutnail, the wood-screw, the pegged 
or sewed boot or shoe, pulp for papermaking, hosiery, steel, and others. 
These were cases where the product is old, but the process or machine 
is improved. Let me add a few more. In a report to Congress on the 
extension of the Marshall knitting-machine, chiefly used for Shaker 
socks and cardigan jackets, the committee said that there were made 
about 3,600,000 pairs of these socks per year. By hand, a woman could 
knit four pairs a day, for which she received 33 cents ; by the machine 
she could make twenty pairs, and earn $1.33 per day. Cardigan jack- 
ets, made on the English hand-frames, could be produced at the rate of 
about five per day per man, and cost for labor 58 cents each. By this 
machine a girl can make four dozen a day, at a cost for labor of about 

3 cents each ; and about 2,400,000 a year are made. 

The committee doubtless know of the aniline dyes, obtained some 
years ago &om coal-tar, which produced such a change in the arts. 
Their success, and the value of patents based on such inventions, has 
led to further analogous discoveries. The most important material in 
calico printing and dyeing cottons is extracted from the root of the 
madder plant, which grows in Europe, but is best found in Asia Minor. 
The principal substance in it, which contains the coloring properties, is 
known as alizarine. It was ascertained that this substance, after a veiy 
subtle analysis, yielded anthracine as one of its elements. Now, this 
anthracine is found in coal-tar. So two industrial chemists, Graebe and 
Liebermann, set to work, and finally succeeded in obtaining the constit- 
uents which made up alizarine, and then in combining them together, 
till they had built up an artificial alizarine as good as the natural, or 
perhaps better, for it contained some newly-discovered ingredients. Of 
course they patented it, and their patent has recently been sustained ; 
and when I say that their process consists in first preparing bibroman- 
thrakinon or bicloranthrakinon and then converting them into alizarine, 
and that their alizarine contains the newly-discovered bodies, anthra- 
purpurine and isopurpurine, you will readily believe that invention was 
required, at least to find language in which to describe their invention. 
Their factory makes, if I have not mistaken the figures, 168 cwt. a day, 
and they sell the product at such a price that the natural madder, its 
competitor, has been forced to come down from 12 and 16 cents to 3 and 

4 cents. 

You see what a saving to the public this represents, over and above 
all the patentees' profits. 

When the invention is of an entirely new thing, the saving to the pub- 
lic is perhaps best shown by the readiness with which the public buy it. 

These instances could be multiplied indefinitely. Yon can find none 
to the contrary. The new machine or process or product goes into use 
because the user or consumer finds a gain in using it over anything 
known before. If the patentee charges more than the gain, of course no 
one buys it 5 so he is continually led to put down his price, in order to 
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extend hia sales, as low as he convenieDtly can. Thas, in effect, the paten- 
tee divides the benefit with the pablic, even dnring the term of hi» ex- 
clusive nse ; and the pablic have no idea of how large a proportion of 
those savings they get, and how small a proportion the patentee gets, 
in the case of inventions which go into general use. 

Mr. Raymond spoke the other day of the Marsh Harvester Company 
as an example of it, and their counsel, Mr. Christy, corrected the state- 
ment. I have here a letter from Mr. Bond, of Chicago, one of the gen- 
tlemen who framed this bill, and who for twelve years has been the local 
counsel for the Marsh people; he knows their business, and he says the 
highest royalty ever paid on these machines was $9.50, and this, together 
with the cost of another patent they bought up, makes the total royalty 
to all patentees not to exceed $10 per machine. 

The testimony of a large number of manufacturers is, that $10 is the 
highest royalty charged on the ordinary classes of machines. I have be- 
fore me a list, of patents owned by an association which was organized 
and attempted to buy a great number of patents and monopolize the 
bosiness, or one class of it. They bought up the one hundred reaper 
and mowing-machine patents, and told everybody they must take out 
licenses, and the highest they asked for the license fee for all their pat* 
ents, and they covered an excellent class of machines and all that were 
needed to make those machines, was $10, and they often took less. Then 
on the Buckeye machines — I take the sworn testimony from the files of 
the Patent Office — the license fee was $10 for the large and $7.50 for the 
small machine, and more were made by licenses at these prices than by 
the owners of the patent at their own factory. 

Mr. Raymoiw). Do these figures which you give include the money 
paid on account of litigation, &c.! 

Mr. Stobeow. These figures covered all the fees paid to and received 
by the owners of all the patents on these machines ; it was only sach 
part of it as remained, after paying expenses of litigation and other ex- 
penses, that the patentee had for his profit. The day those patents ex- 
pired $10 was all that was taken off the machine. What some manufac- 
turers may have spent in defending themselves from ill-advised attempts 
to use the patents without paying even that small license, I do not know, 
but a great many took the license without contest. All the patentee'^ 
expenses were incladed in this fee. 

In some cases of very valuable machines, when new (as, for instance, 
the self binder), the royalty has mn up to $20 ot* $25 ; but the tendency 
is always to go down. I have taken all these figures not from hearsay, 
but from careful examination, and inquiries from factories and gentle- 
men who, from professional relation to these large establishments, had 
occasion to know. One was counsel for one of the largest manufactories, 
and is probably more familiar with the reaping-machine patents and 
their history, and has been for twenty years, than any one in this country. 

Take the saving of labor on the harvester for a year (the larger ma- 
chine with the royalty of $10, and the lighter machines with a royalty 
$7.50), and you will find the total royalty to day on these machines is not 
over 2 or 3 per cent of the saving to the public. You see what it was 
in the case of the Bessemer patent, only $5 royalty against a saving of 
$150 per ton on steel. You heard what Mr. Hyde told you yesterday, 
that in certain classes of the shoe business — in the one that I spoke of 
particularly, where the actual saving with labor at the present prices 
would be about $1.75, and the actual cheapening was 75 cents, although 
the material had gone up 50 per cent and the labor 100 per cent, the 
highest royalty was from 2^ to 3| cents per pair, say 2 per cent on the 
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«aviug. So with the English hosiery trade. Take it all the way through 
and you will find that 6 per cent, is as high a proportion of the saving 
as the patentee generally gets, except with certain peculiar patented 
goods, where the demand is small, or with others while the invention is 
Dew, where, in order to get back his expense and the proper profit, a 
large per cent, is charged ; but in the articles and products generally 
used by the public it will not exceed 5, or sometimes 10 per cent. 

Take the royalties on looms in weaving cloth. A loom will weave, I 
think, 12,000 yards a year, or some such number, and it will last ten 
years. Suppose the loom costs $200 or $300 more than an unpatented 
one, that would amount to nothing on the aggregate amount of cloth 
manufactured, and really nothing oh the saving, if it was worth using 
at all ; it would be a fraction so small that you could not figure it. 

Now, even if the patentee realized as high as 10 per cent, a year, what 
would be the result to the public f Why, if all the patent system did 
was to introduce the invention into use two years or a year and a half 
sooner than it otherwise would have been accomplished, the public 
cold afford to pay the per cent, and be the gainer by it. It takos a cer- 
tain number oi years to perfect the machine and to introduce it, and I 
think twelve or fourteen years is as long as a patentee receives a royalty 
under our law. If it was 10 per cent, which is twice what he generally 
^ts, then the gain from getting the invention into general use eighteen 
months earlier would amount to more than all the royalties paid during 
the whole Ufe of the patent ; and can any one doubt that the ^Bect of 
the patent law is at least to advance invention many times eighteen 
months? 

Most of the otjections to a patent system resolve themselTCS into ig- 
norance of what the patents are and of what the system is. The cases 
of hardship which you hear of, nine times out of ten are submitted to 
because the party does not know enough to defend himself, or does not 
know enough to refuse to bhy a patent which is not worth what he gives 
for it If you have an excellent machine and your operative cannot 
work it successfully, you do not destroy it ; you teach him about it ; and 
the remedy here largely is to disseminate education on this branch in 
the community, and that is being done very fsist. 

The Patent-Of&oe Gazette, which has a very large circulation, and, if 
the price be reduced, as the Commissioner desires, will have a still larger, 
has disseminated a great deal of knowledge. The Commissioner tells 
me that last year alone he sent out over 200,000 copies of patents or 
drawings^ and if he is allowed to reduce the price of the copies to aboi^ 
cost he will double that number. Those copies of course do not reach 
every man in the land, but they go into the centers of industry, into the 
hands of lawyers, into the manufacturing community, and by that means 
a generid knowledge about patents gets spread through the community. 

In my section of the country they are already tolerably well informed; 
and in the West, after a few more years, probably the people will have 
a general understanding of the subject. 

Nevertheless the law is not what it should be. In some important 
details, and still more in some parts of its administvation, deiiarting 
from the true principles of the law of 1836, hardships and annoyances 
have come to be felt. Bat these can be in large part removed without 
in the least impairing the efficiency of the system, and it is the aim of 
the bill before you so to remove them. That this bill will leave the law 
so that it will nev^ bear hardly on any one would, be too much to ex* 
pect Legislation never accomplished that We do not ask it in other 
matters. We want government, though it entails disagreeable taxation 
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and abases in its administration. We mast have coarts of jastiee 
thoagh they sometimes decide wrong. Bat we believe that this bill is 
not only efficient, bat that it goes as far as it is pradent to go ; that no 
other bill is needed ; that it is drawn in what I hope yoa are satisfied 
is the proper spirit — a conviction that the patent law, on the whole, is 
of great benefit to the commnnity. 

That the bill as drawn is perfect wonld be almost too mach to expect. 
We want that it shall be, and therefore I am glad that it will receive 
intelligent criticism at your hands. Its present form is the result ot 
much criticism from many sonrces, and we sbonld consider it a favor if 
we might hear the suggestions of the committee — not to argue against 
them, bat to bring before you the special considerations bearing on 
them or the practical results of changes, better than can be done in a 
general argument, and to enlighten our own minds by the result of your 
reflections. I am not sure that too many heads are always best in fram- 
ing a law, but 1 am sure that those who have to enact it, and those who 
want it enacted in its best form, cannot be too ready to invite and to 
submit to the body that is to pass upon it the sharpest comments of 
those who are willing to carefully study it, for this will disclose the 
latent defects which may escape a single draughtsman. 



ARGUMENT OF MR. STORROW— Continued. 

I want to speak now somewhat of the legal questions involved in this 
bill, and I have handed to each member of the committee a brief upon 
that subject. 

The bill before the committee consists of twenty-five sections. 

Section 1. — Limitations. There is now no statute of limitations appli- 
cable to patent causes. That one should be provided for actions on 
patents as well as for every other form of action cannot be doubted. 
This section proposes that no recovery shall be had for an infringement 
more than four years old, leaving the right to sue for what has been 
done within four years where the infringement has continued. It allows 
the court, where many suits are brought on one patent, to have one 
brought to trial, and meanwhile stay proceedings in the others. 

A continnous infringement is a continuing cause of action. If the 
plaintiff can prove an infringement within four years, he can recover 
damages for four years before suit brought, but he cannot inquire into 
profits or damages before that time, nor rely on an infringement before 
that time. This is analogous to the ordinary statutes of limitation about 
mesne profits in ejectment; a long adverse use, generally twenty years, 
is required to bar the rights and this Section does not allow the right to 
be barred by adverse use ; a short period, as here, bars the time for 
which mesne profits or damages can be recovered. 

The limitation should not be too short. The owner of the patent can- 
not have the same physical oversight and care over it that he can over 
a piece of real estate or a specific chattel. It may be infringed in every 
town in the United States, and in secret. The rules laid down by courts 
will, of themselves, except from the operation of the limitation cases 
where the defendant fraudulently conceals the cause of action. (Bailey 
V. Olovevy 21 Wall., 342; Senate Arg., pp. 124-7.) It is impracticable 
to make any other distinction between defendants as to the application 
of the law, without making it a statute of contention, instead of a stat- 
ute of repose. 
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We fixed on four years partly because it is for the interest of the 
commnnity that the patentee should have time to carry one test case to 
the conclusion, at least in the circuit court, before he needs to bring 
many suits to preserve his rights, and four years will generally enable 
kiui to do this. It has been suggested that in this proviso in line 15 the 
termof four years within which the bar shall not apply to causes of ac- 
tion now existing be changed to two years. I have no objection to this, 
but the language of the proviso in that case would require considerable 
remodeling. 

Section 2. — Damages and profits. It is sometimes said that the law 
gives to the patentee better remedies than to aby other property owner. 
Nothing can be further from the truth. The great protection of prop- 
erty — the strong arm of the law, the power of the police and of the 
criminal courts, the right of every man to defend his own by force— is 
utterly denied to the patentee in this country. For one who steals the 
machine of the infringer there is the summary arrest and the prison, 
but for the infringer who has wantonly stolen my invention, there is no 
policeman, no prosecution at government expense, no terror of punish- 
ment. That aid from physical force in protecting one's possessions 
which belongs to all corporeal property, and to those incorporeal here- 
ditaments which inhere in or attach to specific property, cannot be had 
from the nature of the case. But that does not necessarily exclude the 
aid of the criminal law. Forgery, or counterfeiting, or libel are punish- 
able offenses, and the European systems generally punish infringements 
of patents by criminal proceedings, as well as by civil remedies. We 
do not here, and, I think, wisely, for a criminal court is a poor tribunal 
rto try patent questions. But, if you had no protection, physical or 
legal, from the burglar, the libeler, the counterfeiter, the forger, except 
a civil action, you would say that all the power of the law should be 
concentrated to make those civil remedies more prompt and more effi- 
cient to recompense you — more terrible towards the tort-feasor than 
•ever civil remedies were before. And yet the patentee has no civil 
remedy except such as the ordinary principles of law and equity give 
him. Those remedies ^re three: an injunction, which a court of equity 
allows, because his right is exclusive, is limited in time, and an invasion 
causes irreparable damage } an action on the case for damages ; the 
right, in a suit In equity, to recover profits, such as equity always gives 
in a suit of equitable cognizance, such as the law gives in the action for 
mesne profits, such as equity delights to give when it allows a plaintiff 
to convert a wrong-doer into a quasi trustee. 

In an action at law, the plaintiff' recovers "actual damages.'' (R. S., 
sec. 4919.) And the court may increase this threefold, though this 
power has rarely been exercised, and only in cases where, without the 
limitation of the word ^^ actual," the law would give punitive damages. 
According to the existing rule of damages^ if the plaintiff has been in the 
habit of granting licenses at a certain price, and a market- vsdue has thus 
been attached to the use of the invention, that license-fee is the primary 
basis for measuring damages; not conclusive that the damages shall be 
the same in amount as the license-fee, for it may have been established 
with reference to a different class of cases, but, generally speaking, it 
is the basis to start from. (Seymour v. McCormick^ 16 How., 489 ; Bur- 
dell V. Beniq, 92 TJ. S., 720 5 Packet Company v. Sickles^ 19 Wall., 618; 
Birdsall v. Coolidge, 93 U. S., 70.) 

Our section adopts the same rule with the same flexibility. The 
license-fee is to be the measure, only when the licenses have been '^ to 
use the invention in like manner to that in which it was used by the 
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defendant," and it mast be a fee <' established by a reasonable namber 
of transactions of a character applicable to the case at bar ^ ; if the case 
furnishes no measure for damages, the court or jury are to "determine 
the same from all the evidence in the case." 

In Seymour v. McGormicky 16 How., 489, the court explained the evil 
of the old method before 1836, which was that the infringer should pay 
three times the damages. Of course this was in the nature of a penalty 
in terrorem^ but Congress determined, and justly, in the opinion of the 
court, that the only proper rule was to give actual damages, to be first 
ascertained in all cases, and then to commit to the discretion and judg- 
ment of the court the power to inflict vindictive or punitive damages, 
in cases that called for such an infliction. The court then made some 
remarks about the impossibility of applying one rule of damages to all 
cases. It said, however, that " where an inventor finds it profitable to 
exercise his monopoly by selling licenses to make or use his improve- 
ment, he has himself fixed the average of his actual damage when his 
invention has been used without his license. If he claims anything 
above that amount, he is bound to substantiate his claim by clear and 
distinct evidence." 

Besides his right to recover damages, and inasmuch as the nature of 
his patent-right and the kind of remedy he is entitled to give him a right 
to maintain a bill in equity, he may waive the tort, and a court of equity 
has long been in the habit of considering, in such cases, that the defend- 
ant has, by the wrongful use of the plaintiff's invention, realized gains 
and profitSj and treating him as a trustee thereof for the benefit of the 
plaintiff, and ordering him to account for them. (Burdell v. Denig^ 92 
U. S., 720.) 

Courts of equity do not treat as trustees those only who assumed to 
act as such, or who deliberately and intentionally entered into relations 
of trust with the plaintiff. They will, for the sake of the remedy, treat 
as trustee of gains and profits actually realized, one who acted either as 
a wanton wrongdoer, or in the belief of a right, and without any inten- 
tion of acting for or becoming accountable to another ; and it is this 
same principle which is applied to patent cases, for an account of profits 
was never given by any statute, but decreed by the courts, as part of 
their ordinary equity jurisprudence. (Stevens v. Gladding^ 17 How., 455.) 

In Birdsall v. Coolidge^ 93 U. S., 68 (action at law), the court explained 
the rule about damages and profits, and the distinction between them ; 
the object of the first being to give to the plaintiff" what he had lost — " to 
compensate him for the injury sustained by the unlawful violation of the 
exclusive right secured to him by the patent — without regard to the ques- 
tion whether the defendant had gained or lost by his unlawful acts"; 
as to the second, the patentee may " proceed in equity and recover the 
gains and profits which the infringer, has made by the unlawful use of 
his invention, the infringer in such a suit being regarded as the trustee 
of the owner of the patent, as respects such gains and profits." 

In cases where it is proper to give profits, the courts — unadvisedly, 
we think — have been led into a rule which they have since declared to 
oft^u work injustice, and the error of which is easy now to point out. 

The rule for ascertaining profits is not laid down by statute, but is 
to be arrived at by a court of equity upon its own principles. 

In Livingston v. Woodworth, 15 How., 559, and more pointedly in 
Dean v. Mason^ 20 How., 198, the question was presented in a suit in 
equity whether the defendant was to be treated as trustee in respect of 
the invention^ and therefore bound to use it with the diligence required 
of a trusti'C, and to account not merely for profits actually made but 
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for such as he ought to have made, or whether his quasi trusteeship ex- 
tended only to profits actually realised. The court took the latter view, 
and held that he was trustee of the profits realized, and not trustee to 
use the invention, and therefore that he was accountable only for ^^ profits 
received,'' and not for profits which he might have received. Or, to 
state it in another form, the plaintiff who waives the tort is entitled to 
take from the defendant what has actually come to his hands, and do 
more. In Goodyear v. Providence Rubber Company j 9 Wall., 788, the re- 
port of the master allowed for bad debts, and held the defendants lia- 
ble, in the language of the court, only for '* ultimate profits." The Su- 
preme Court approved this, and said : " The calculation is to be made 
as a manufacturer calculates the profits of his business. < Profit Ms 
the gain made upon any business or investment when both the receipts 
and payments are taken into account. {People v. Super. Niag.^ 2 Hill, 
23.) The rule is founded in reason and justice. It compensates one 
party and punishes the other. It makes the wrong-doer liable for act- 
ual, not possible gains. The controlling consideration in, that he shall 
not profit by his wrong. A more favorable rule would offer a premium 
to dishonesty and invite to aggression." 

In Mowry v. Whitneyj 14 Wall., 620, the patent was for a new mode of 
treating car- wheels after they were cast, and consisted in cooling them 
in such a slow and peculiar manner that the " chill" or temper of the 
rim was not injured, while the inherent strains of the metal, due to the 
uncompensated contraction which takes place when the wheels are al- 
lowed to cool in the open air, were avoided, and the wheels made 
stronger. The defendant made wheels according to this process, and 
the plaintiff insisted that he should be held accountable for all the 
profits actually realized in the manufacture, about $90,000. It appeared 
that this cooling was only one step in the whole manufacture; that 
there were other modes of cooling which made merchantable wheels, 
and that the advantage to the manufacturer from using the Whitney 
process over any other in this step was about $5,000. Thereupon the 
court held that the $5,000, and not the $90,000, was the gain or profit 
made by the defendant from the use of the plaintiff's invention. 

The decision was undoubtedly correct. But that part of the reason- 
ing which was intended to limit the result arrived at by the master was 
caught up by the courts as if it was a complete and exhaustive rule, to 
be applied without regard to results or to the other facts of the case. 
The idea arose that the defendant was always to be held liable for the 
difference in cost between the plaintiff's process and any other process 
open to him ; that is, that he was to be held liable for " savings," neg- 
l^ting entirely the old rule laid down in Dean v. Mason and Ooodyear 
V. Providence Rubber Company^ and assumed and acted upon without 
discussion in Mowry v. Whitney — that the defendant was only liable to 
pay over " profits actually realized." And, finally, in Mevs v. Conover, 
11 Official Gazette, 1111, where it appeared that it cost half a dollar a 
cord less to split wood by the plaintiff's machine than by hand, but the 
business was such that the defendant made a loss and no profit, the 
Supreme Court held him liable for the half dollar under guise of profits, 
because they said the machine saved him from the greater loss of the 
half dollar, which he would have suffered if he had carried on the busi- 
ness by hand-labor. 

This mode of reasoning not only assumes that he would have carried 
on the business by hand-labor, but it further assumes that the ordinary 
result of the ownership or u^e of a patent is, that the patentee or user 
receives all the gain arising from the saving in cost. He never does; 
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bis right is for a limited time; his object is tb create the largest possible 
demand at once, as the best way of getting a profit. In actnal practice 
this is invariably the case: either he sells the machine and licenses its 
use at a price far less than the cost of the labor it saves, or the benefit 
it confers, or he makes the article and sells it at a price far below the 
old price. The more widely- extended use the article is capable of, the 
more he strives to popalarize it by a low price. A case often pnt is that 
of the inventor of printing. He sold a whole edition of Bibles at the 
cost, perhaps, of two or three manuscript copies. If the process had 
been patented, and an infringer the next year had done the same, and 
had been held answerable for the difference between the cost of a thou- 
sand printed copies and a thousand manuscript copies, no treasury in 
Euroi)e could have responded; he would have been held liable for a 
profit which he did not make, and which neither he nor the patentee 
would have made in the ordinary course of events. We must not give 
the patentee the advantage of the large sale induced by the low price, 
and the high price incompatible with the large sale. 

Take the case of the horseshoe nail, which has been spoken of; made 
by hand, they cost seventy-five cents a pound; the patentees make 
them by machine, aod find a satisfactory profit in selling at twenty-five 
cents. Suppose to-day that all the patents were owned by one man, and 
that a stranger builds a machine which, after litigation, is held to in- 
fringe them, the rule of Mevs v. Conover (11 Official Gazette, 1111> 
would require him to pay seventy-five, less twenty or twenty-five, say 
fifty or fifty-five, cents a pound as proJitSy when he did not and would 
not sell the article for more than twenty-five cents, gross price. Now, 
this is the exact case which is presented, in a more or less complicated 
form, in every instance of infringement, by the use of a labor saving or 
cheapening machine or process. Why cling to a rule which, not acci- 
dentally nor in a few cases, but necessarily, and from the false assump- 
tion on which it is based, leads to injustice! 

Livingstone v. Woodtcorth (15 How., 666) went upon the ground of 
"actual gains and profits.'' It was a bill in equity for the infringing use 
of a patented planer. The first report of the master found fifty cimts 
per thousand feet as the profits realized; upon a recommittal he reck- 
oned at one dollar per thousand feet as being " the amount of profits 
which may have been, or with due diligence and prudence might have 
been, realized by the defendants." The Supreme Court declared that it 
should be restricted to <^ the actual gains and profits of the appellants 
during the time their machine was in operation, and during no other 
period." The question of "savings" does not seem to have been dis- 
cussed, but it is clear that the decision excluded that ground; for, of 
course, the actnal saving by the use of the machine, over the old jack- 
plane, far exceeded fifty cents a thousand feet. The decision was, that 
the amount recoverable upon an accounting should not exceed the 
" actnal gains and profits of the defendants," although their failure to 
make more was not due to the machine, but to their own want of "due 
diligence and prudence." 

But with the remedies which now exist, and which will continue to 
exist if this bill becomes a law, profits are not the only recovery. A 
wanton infringer may sell cheap and depress the price, and not only 
make no profit himself, but prevent the patentee or a licensee, who has 
paid for a license, from getting any. In such a case " profits" are not 
a sufficient redress ; an actual injury has been done for which damages 
should be recovered, in addition for profits, for the injury in excess of 
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tbe amount recovered as profits ; and if the ordinary remedies will not 
reach this, the discretionary clause of this section will. 

It must not be supposed that because an account of profits gives an 
insufficient amount in any case, it is the whole recovery that can be 
had ; in the same suit the plaintiff can claim damages. But the two 
kinds of recovery are different ; if one does not give enough, it will be 
supplemented by the other under the present law and under this sec- 
tion ; they are arrived at by different methods ; they depend upon dif- 
ferent principles ; do not pervert one from its true character by making 
it do the work of the other, when you have the other ready to perform 
its proper function. 

Since the statute of 1870, a court of equity may also give damages 
where the infringer has so conducted his business that the profits do not 
give adequate compensation. (§ 4921.) These recoveries are not cumu- 
lative; the plaintiff takes whichever sum is largest. {Birdsall v. 
Coolidge, 93 XJ. S., 70.) In England, the present statutes give to a 
court of law the power to award an account and an injunction in addi- 
tion to damages. The great advantage of the equity jurisdiction lies 
in the difficulty of makiug a jury understand the intricate questions 
involved in a patent case, and the short time and imperfect means they 
have of studying them, even if they were competent. 

Profits actually realized should, therefore, be the rule of profits as 
such (though never to the exclusion of damages); for any other as- 
sumes that which is not the fact, and which, in the ordinary course of 
human affairs, cannot be the fact. Such a rule so applied always leads 
to unjust results; but the court has felt Itself so bound by previous de- 
cisions that it could not break away from them. In Packet Company 
V. /Sickles (19 Wall., 618) it declared that, even with the corrective 
power of a chancellor, its rule of assuming profits had produced results 
calculated to excite distrust. The case has arisen, therefore, where the 
court, powerless to relieve itself", must be aided by the legislature. 

The purport of the second portion of this section is to enable the 
court to escape from the mere and absolute rule of savings, and, so to 
speak, return to the true rule, viz, such portion of the profits actually 
found in the defendant's hands as are due to the use of the plaintiff's 
invention. 

Gases may well arise where the defendant would have made a profit 
by the use of the invention, but afterwards lost it in some other part of 
his business. Such would be the case of a farmer who got his seed 
cheaply into the ground, but lost his crop from drought or fire or a hur- 
ricane. The inquiry as to profits should, therefore, be limited to that 
part of the business in which the invention is used. 

The bill seeks to attain all these ends by that part of section 2 which 
begins in line 14: 

In taking an acconnt of profits in any case, the defendant shall not be charfred with any 
saving he may haye made, if he shall show that it has not enabled him to raaUze an actual 
profit in that part of his business connected with the use of the invention. 

And the court shall determine what proportion of such profit is due to the use of such 
invention, and what proportion to the other elements from which such profit was derived, 
capital and personal services excepted ; and the proportion of actual profit so found to be 
derived from tbe use of the invention shall he the measure of the profits to be recovered. 

The limitations contained in the second paragraph quoted are law to- 
day. (See Rubber Co. v. Goodyear^ 9 Wall., 788, and Mowry v. Whitney ^ 
14 Wall., 620.) 

When we first undertook to draw this section we tried to state rules 
which should govern the accounting in all tbe important elements, but 
every draught we made we rejected upon examination. We came to 



Digitized by 



Google 



SEC. 2: PROFITS. 347 

the conclusiou that it was unsafe to attempt this. We perceived that 
the cardinal error of the court was in departing from the doctrine of 
actual profits and adopting the doctrine of savings ; or, to state it as 
the court did, in assuming that the actual profits were in all cases the 
savings. And so we thought it safest merely to relieve the courts from 
this rule ^ to indicate to them the road they must forsake and the direc- 
tion they must pursue ; and it will be readily seen that this is the plan 
and the purport of this part of the section. 

The objection which has been made to the rule proposed is, that it will 
be difficult to take the account under it; the chief ground, I think, on 
which overworked judges have been disposed to adopt the rule of sav- 
ings, is that they have thought it a cheap and easy method of getting 
at results. Certainly it is a poor argument that a court shall deliberately 
adopt injustice because it is easy to obtain, and refuse the labor neces- 
sary to do justice. A still easier way, and one in many cases tending to 
more just results, would be to refuse to allow any account at all. But 
I deny that the objection is well founded in fact. In the planer cases 
(Livingston v. Woodworth and Dean v. Mason) — in the great Providence 
rubber case, where profits of several hundred thousand dollars, actually 
realized, were found by the master and decreed by the court, no insuper- 
able difficulty was found. In the Tanner brake cases and the swedge- 
block cases, where the account was taken on the rule of savings, the re- 
sult so far reached, whether right or wrong, has been after some of the 
longest litigations on record. In the latter cases, the report was once re- 
vised, enormously cut down, and recommitted by the circuit court ; and 
yet, when it came before the Supreme Court, in The Cawood Patent (94 
U. S., 605), that court found that it was almost worthless, and hardly 
presented any data upon which they could find a just decree. Profits 
actually realized must still be ascertained in all cases where the infringe- 
ment consists in making, and in many cases where it consists in using, 
a new product, or in using a machine or process which produces an arti- 
cle of better quality than before, though at no less cost. 

The right to recover profits is extremely important. Nothing will bet- 
ter serve to check wanton infringements than a conviction on the part of 
the infringer that he cannot retain any profits due to his wrongdoing. 
But in practice serious difficulties have arisen with regard to the recov- 
ery of profits as now allowed by the courts. 

How can you show by any system of accounting what a railroad gains 
by the use of a safety-switch, more expensive to make and to maintain 
than the old, but which may save the lives of passengers ! or by an ex- 
pensive spring or ventilator, which adds to their comfort! or how much 
a man gains in money from an artificial limb, or an improvement in it, 
or from a more comfortable shoe f or how much a city government gains 
from an electric fire-alarm I From the use of these and many other in- 
ventions the defendant derives a real advantage, which can be estimated 
by a jury or a master, but cannot be proved in figures by the technical 
process of accounting. 

The attempt to reach justice in such cases — and there are very many 
of them — by the ordinary process of a debtor and creditor account must 
end in failure ; or if a decree is for the balance of an account in such a 
case it will be mere chance whether it be right or wrong. The judgment 
of a court, or master, or a jury may arrive at a just result; but an ac- 
count, where judgment and discretion can enter only indirectly and fur- 
tively, and theoretically not at all, is as -incompetent to reach a conclu- 
sion in such a case as a jury is to state a partnership account. 
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Let US see if we can define the cases in which this difficalty, or^ rather, 
this impossibility, arises. 

Clearly, it will be only in cases where the essence of the infringement 
consists in the use; or, to state in another way, where the gain consists 
in the i^e in the course of the infringer's business, and not in making 
the patented thing, nor selling the patented thing, nor in selling the pro- 
duct of that which is patented, whether the patent be for a machine or 
for a process. 

If the mill-owner makes a new implement, which exactly takes the 
place of the old, and he uses it in his mill instead of the old, and the only 
advantage is that it is cheaper to make, there is no insuperable difficulty 
in ascertaining his gain. If he uses the new machine or new process in 
producing an article for sale, there is no more difficulty than there 
would be if he had a quarrel with his partner and a court of equity took 
an account between them. If he makes and sells the patented machine 
or composition of matter, there is no difficulty. 

The trouble arises whenever the effects of the element which belongs 
to the plaintiff are so interwoven with the effects of the far greater 
number belonging to the defendant, that the ultimate result of the 
whole business cannot be dissected, and a due proportion thereof at- 
tributed to each element with the certainty required in accounting. 
This case will arise chiefly, and perhaps entirely, where the invention 
can be used only in connection with, or as a part of, a business or in- 
dustry of such a character that the patentee cannot carry on the whole 
of it himself, but must expect to derive profit from his invention by in 
some manner licensing the use of the thing by others. A patented 
railroad-switch was instanced in Seymour v. MeCormiek (16 How., 480), 
as an apparatus, the actual use of which no patentee could or would de- 
sire to confine to himself. A valve for marine engines would be another 
instance. On the other hand, certain patented machines may be such 
that, with one establishment stocked with them, the patentee can sup- 
ply the market with the product, and, therefore, may well keep the ma- 
chines for his own use. 

The first part of this section attempts to deal with this acknowledged 
difficulty by providing that in the class of cases where it arises dam- 
ages may be given, but no account of profits as such allowed, and i 
think that the only question for debate under this section, the only 
question upon which the section can reasonably be criticised, is whether 
the language we have used will include the class which ought to be in- 
cluded, and will include no more. 

Within that class the section places, first, all those patents whose 
owner has declared their character by his course of dealing in licensing 
freely ; it also places within the class those patents with relation to 
which such a course of dealing has not yet arisen, but which, from their 
nature, must obviously be so dealt with. It has been objects that it 
was dangerous to allow a court to say how the patentee is going to use 
his patent. There is force in the objection, abstractly considered, bat 
it is thought that the provision is now so guarded that no injustice will 
arise in practice. Some of the most important of these safeguards 
were suggested by the course of discussion before the Senate Com- 
mittee, and will doubtless appear in their report, which we shall lay be« 
fore you. 

Experience has shown that the variety of circumstances presented in 
patent cases is so great and so nnexi>ected that, after thebest rules are 
laid down, it is essential to give the court power to modify the result in 
exceptional cases, and the third clause has been introduced for that 
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purpose, allowing the court to increase or diminish the amount of re- 
covery. It has l^n objected that this leaves the whole matter to the 
court ; and, therefore, that the previous rules are useless. This objec- 
tion is ill-founded. The previous parts are needed largely to enable the 
coart to escape from the rules by which they now f^l bound ; and, 
moreover, it is common, especially in equity, to find judicially-estab- 
lished rules, which guide the discretion, though they do not bind it, as 
a statute would, in cases exceptional in their character. The patent 
law has almost always given to the court power to increase the dam- 
ages. (R. S., 4919, re-enacted from the old statute.) The court has de- 
clared {Rubber Oo. v. OoodyeaVj 9 Wall., 788) that in equity "the severity 
of the decree may be increased or mitigated, according to the com- 
plexion of the conduct of the offender''; and in Packet Oo. v. SickJss (19 
Wall., 618) it spoke of the "corrective powers in the hands of the chan- 
ceUor." From this experience of judicial action, it is certain that the 
scope given by this section will be looked upon and used as a cor- 
rective power, to be availed of in exceptional cases after the rules have 
been applied, and not as an invitation to disregard all the rules which 
the previous part of the same section has laid down. 

In accordance with suggestions made at the hearing before the Senate 
committee, it was understood that the following clause would be in- 
serted near the end of the section, just before the proviso : 

And whenever the court shall be of opinion that the claims of the plaintiff in the snit, 
or the defenses or infringements of the defendant are either vexatious or without probable 
cause, it may award in favor of the successful partj such sums for counsel-fees and ex- 
penses of suit as may be just and reasonable.** 

This will very strongly tend to prevent vexatious claims or vexatious 
defenses, and will enable persons to refuse to pay claims sometimes 
made by speculators who will no longer be able to frighten a defendant 
into a payment to avoid the expense of litigation. (See, upon this point, 
Arguments before Senate Committee, pp. 1:^6, 188, 189.) 

This whole section was very much discussed before the Senate com- 
mittee. (See passages referred to on p. 217.) 

The present statutes relating to remedies are — R. S., 4919, 4921, taken 
without essential change from act 1819, c. 19, 3 Stat., 481 ; act 1836, 
c. 357, § 14, 6 Stat., 117 ; (see act 1800, o. 26, § 3, 2 Stat., 37 :) act 1836, 
417. 

Two other objections have been made to this section. One is, that it 
will, in some cases, diminish the amount the plaintiff is to recover, and 
it is said that, considering the great trouble and expense he is put to 
by the wrong-doer, the path of the latter ought not be smoothed. The 
objection is unsound. The normal rule of profits and damages as it now 
•exists, and also as this section will leave it, applies alike to the wanton 
infringer, to the men who combine to break down the patentee, and to 
those who, in ignorance of the plaintiff's patent, or who, with entire 
good faith and upon the advice of the most competent men that they do 
not infringe, have embarked in the business which the court finally holds 
is against the plaintiff's right. All notion of punitive damages, or daia- 
ages compensating for the expenses of litigation, must be banished from 
such a rcde^ as it is from all other rules of damages; certainly it has no 
place in a court of equity. We have not lost sight of the consideration, 
however, but have put in an express provision about expenses of suit, 
which will enable the court to reimburse the plaintiff his expenses when 
the character of the acts calls for such a decree. 

The other objection is that this section retroacts on existing causes of 
.action* For this see p. 185, infra. 



Digitized by 



Google 



350 ME. J. J. STOEROW. 

I said that the plaintiflf was not barred of recovery when there were 
no profits ; that he always had bis claioi for damages, and that great 
sheet-anchor of the patentee — his right to an injunction. To guard 
against any possible misapprehension on that score, we originally added 
a clause expressly saving the right to an injunction, and I now ask you 
to add a similar clause saving the right to damages in equity, as under 
the statute of 1870. (R. S., 4921.) Add at end of section 2 the following : 

Nor to recover in a snit in eqnity, in addition to the profits to be accounted for, the 
damages the complainant has sustained bj the infringeipents complained of. 

Section 3. — In patent suits in equity, the court first determines the 
validity of the patent and the question of infringement ; it then orders 
an account. An appeal cannot be taken unless the account has been 
completed. The accounting is very expensive, and consumes much 
time, and if the decision as to validity or infringement is reversed, or 
even modified on appeal, it becomes useless. This section authorizes 
the court to permit the appeal to be taken at once. 

Section 4. — ^This preserves in the circuit court, pending an appeal, 
the same power over the parties, with relation to the injunction, which 
it had before the appeal. The Senate committee have proposed to add 
after the word " and'' in line 5, the words ** subject to such rules and 
regulations as the Supreme Court may establish"^ the amendment is 
good. 

Section 5. — Reissues. This section was the subject of much discus- 
sion before the Senate committee; many verbal amendments were 
suggested, but it is believed that the best are embodied in the com- 
munication of the honorable Commissioner of Patents, and that the 
section should be adopted in the form approved by him and printed in 
Senate Arg., p. 202. The committee are referred to all the passages in 
the Senate Argument collected on p. 218 of the index, but especially to 
pages 45, 136, 204, for a full statement of the reasons why a reissue is 
required, and the manner in which it should be ma<le. 

On page 136 and subsequent pages I discussed the subject at consid- 
erable length, and gave a number of illustrations. I will not repeat 
them, but will ask the committee to read them. The views of the Hon. 
Commissioner are expressed on page 204, and should be studied. 

It is not enough for the inventor to describe the machine which he 
has constructed. He must show the public, " in full, clear, concise, and 
exact terms," how to make it and how to use it. " He shall explain the 
principle thereof, and the best mode in which he has contemplated ap- 
plying that principle, so as to distinguish it from other inventions ; and 
he shall particularly point out and distinctly claim the part, improve- 
ment, or combination which he claims as his invention or discovery." 
(E. S., 4888.) To comply with these statute requirements needs a per- 
fect knowledge of all that has been done up to that moment — that is, 
of the " state of the art," as it is called — which few inventors possess. 
It requires a statement of and explanation of the "principle" of the in- 
vention, which is extremely diflScult in many cases, (v. Senate Arg., p. 
136.) For example, Mr. Bell has caused to be constructed a great many 
telephones, in accordance with his invention. Scientific men have as 
yet vainly endeavored to discover " the principle thereof." How could 
Mr. Bell state it and explain it a year or two ago ? If, therefore, through 
inadvertence, accident, or mistake, the inventor fails to comply with 
these technical (but valuable) requirements of the statute, and makes 
his patent invalid by inserting too broad a statement, or an erroneous 
explanation, or [restricts it by so narrow a statement that others can 
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avail theiDselves of it and yet keep ontside of its letter, the law oaght 
to allow him to correct his mistake. Indeed, for the same reason that 
it requires him to make the statement it should encourage him to cor- 
rect it when he finds that it is wrong. Experience has shown that plead- 
ings, even under our untechnical forms, must often be amended, and so 
the practice of the government, from the beginning of the patent sys- 
tem, was to permit such amendments. In Orant v. Raymond (6 Peters, 
244) the Supreme Court (Marshall, G. J.) sanctioned this practice, and 
declared that they were *' satisfied that it is required by justice and 
good faith." They held that it was proper " where the defect in the 
specification arose from inadvertence or mistake, and without any fraud 
or misconduct on the part of the patentee." The case of Orant v. Kay- 
mond was decided at the January term, 1832; and July 3, 1832, Congress 
recognized and regulated the practice, using language " inadvertence, 
accident, or mistake, and without any fraudulent or deceptive inten- 
tion," evidently taken from the opinion of the court; and this has con- 
tinued to be the statute law ever since. 

The court said that one case where it was required was where the 
mistake arose from the fault of the government, because the Secretary 
of State exercised the power under the old act, and the Commissioner 
of Patents is required to exercise it under the act of 1836, of obliging 
the inventor to make his specification conform to their views. Such 
cases often arise, and one came before the Supreme Court in Morey v. 
Lockwood (8 Wall., 200). 

The patent is to be amended so as to express what the inventor su^ 3 
stantially disclosed to the office as his invention in the papers which he 
filed there, or (in the language of Seymour v. Osborne^ 11 Wall., 644, 
645) ** whatever was described, suggested, or substantially indicated " 
as constituting '^ the same invention as that embraced and secured in 
the original patent ;" i. a., what he showed that he intended to secure, 
but failed to. Against the validity of a reissue two lines of defense 
should therefore be allowed, one the same as that allowed to original 
patents, that the patentee was not the first inventor; another, peculiar 
to reissues, that the amendments introduced go beyond the proper 
scope of amendments, and interpolate other inventions. The language 
of Marshall, C. J., in Grant v. Raymond (6 Pet., 242), shows that he con- 
sidered both defenses open. The courts, however, first inclined to hold 
that the decision of the Commissioner was conclusive on the second ques- 
tion {Allen V. Blunt, 3 Story, 744), though perhaps they never came 
quite to that point. They have since nearly escaped from that doctrine, 
but by a process of reasoning which has involved them in other diflS- 
culties. They declare that if they could see, on comparison of the old 
patent and the new, that as matter of law they were not for the same 
invention, the new patent was void, because in granting it the Commis- 
sioner exceeded his jurisdiction. (Seymour v. Osborne^ 11 Wall., 644.) 
Yet the same opinion declared that the reissue might embrace matter 
'* substantially indicated in the ♦ ♦ ♦ Patent-OflSce model " which 
forms no part of the original patent. In Morey v. Loclcwood (8 Wall., 
230) the court had no doubt but that the specification might be corrected 
by the original application. The reasoning of the court in Seymour v. 
Osborne shows that what they had in view was that the amendment 
should not go beyond the facts placed upon the files of the office before 
the original patent issued. 

This section, as drawn and amended by the Hon. Commissioner, 
so limits the right of reissue, and clearly leaves all these essential ques- 
tions open for judicial examination. 
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It is thoaglit that tbe model oaght not to be resorted to for reissues ; 
it forms no part of the patent nor of the application ; its whole function 
is to ** exhibit advantageously " (R. S. 4891) what the application and 
the patent describe and claim. This new section is so amended. (See 
particularly Senate Arg., pp. 47, 57, 65, 78, 140, 195, 204, 218.) 

The present statute allows ex parte oral evidence to be resorted to in 
certain cases. This section prevents that entirely. 

The present law is R. S. 4916. 

A Membeb op the Committee. What is your idea of the propriety 
of a statute of limitations on that subject ? 

Mr. Stobbow. The objections to that are twofold. One is that the 
mistake should be corrected whenever it is discovered. Time and again 
a mistake is not discovered until the lapse of quite a length of time. If 
it is corrected in the proper way, it does no harm ; it must be done with 
proper caution. The difSiculty in limiting the time would be that yoa 
would practically destroy the right of reissue ; for 1 think most patents 
are not reissued until they are more than three years old. The defect 
is not discovered until after that. If you limit it to three years, then 
when the court at a trial finds a verbal defect in the specification, whidi 
certainly will not be till the patent is more than three years old, you go 
back to the difficulty they had in England in the beginning, when for 
years the courts would find some flaw in the language, and patent after 
patent was overthrown forever, because the language of the specificar 
tion did not aptly describe the invention. The courts were quite astute 
Jn finding that out, and patents were destroyed by them until inventors 
became discouraged and thought it useless to invent machines if they 
had also to invent a language to describe them. 

These are the main reasons why I think the right of reissue should 
not be limited in time, but should be limi^ted to what the parties have 
referred to in the papers that were on file in the office at the time the 
first patent was issued ; and it should be re-examined to the fullest ex- 
tent. 

Section 6. — Eeissues not to retroact The law requires that patents 
should state what the inventor claims as new ; all that is not so claimed 
the public may lawfully use. If the patentee amends his claims by a 
reissue, and these new claims cover a machine which was not covered 
by the claims in existence when it was made, the patentee may prevent 
the use of the same machine which the defendant lawfully built and in- 
vested his money in. {Stimpson v. West Chester B» B. Co»y 4 How., 402.) 

In order to amend his patent, the law obliges tbe patentee to sur- 
render it and take out a new one. The courts have held that the de- 
struction of the patent by surrender destroys his existing right of ao- 
tion for past infringement. 

The amendment takes away from the reissue its retroactive charaet^ 
in both respects. 

The abstract justice of this change is apparent. Its practical utility 
will be very great. The severest annoyance from reissues comes in 
cases where a reissue for the first time brings under the claims of a pat- 
ent some device which, until then uncovered, has gone into general use 
as a part of expensive machines. If it had been patented, the parties 
might have used something else in place of it ', but it would now cost 
them so much to reconstruct their machines, that they are obliged to 
submit to some exaction to save that expense. 

Section 7. — Provides that if a patent be issued to two on tbe inven- 
tion of one, or to one on the invention of two, this mistake may be cor- 
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rected as a clerical error, by the consent of all the inventors and 
owners. 

Section 8. — A provision for taking testimony in perpetuam in patent 
cases, iutrodnced because the general law applicable to all cases is not 
adequate in patent canses. 

Various amendments to improve its practical working and prevent 
abuse were introduced before the Senate committee, and should be 
adopted. (See Senate Argument, pp. 80, 109.) 

Section 9. — Allows suits to be brought to repeal and annul patents 
which are void. 

Existing laws afford no adequate remedy. (See Opiu. Attorney-Gen- 
eral, of Nov. 19, 1874, Paten tOflfice Gazette, vol. 6, p. 723; Attorney- 
General t\ Rumford Works, 9 ib., 1062.) 

Section 10. — Supplies a remedy for cases where a person injures the 
business of another, by advertising that it infringes a pateilt, and yet 
refuses to bring a suit in which the validity of the patent or the question 
of infringement can be tried. 

Section 11. — Periodical fees. According to the spirit of the Consti- 
tution, patents are granted to encourage such inventions as promote the 
progress of the useful arts. If the invention at once takes place in the 
arts as a practical thing, or if it so clearly embodies a great step for- 
ward that the inventor or others are incited to develop it to a practical 
and pecuniarily profitable application, it constitutes a progress, and 
purpose of the law is satisfied. But features are often patented 
which are afterward found neither to be useful nor to hold out hopes 
of usefulness enough to lead to attempts to improve them. A subse- 
quent inventor, making a truly useful machine, unconsciously uses obe 
of those features, and the patent stops him ; it does not promote the 
progress of the useful arts that such a patent should live merely to hin- 
der, and not to constitute, progress. It is impossible for the prelimi- 
nary examination at the I^atent OflQce to weed out such patents, for only 
several years' trial can demonstrate their failure. Attempts to do it in 
advance will generally end in mistakes. Patents were refused in Prus- 
sia for the Bessemer process of making steel and for the Siemens re- 
generative furnace. Virtual abandonment by the patentee is the only 
safe test; and this section, for this purpose, requires a fee of $50 at the 
end of four years, and $100 at the end of nine years ; non-payment of 
either is to kill the patent. The system works well abroad. In Eng- 
land, the first payment of £50 leaves only about 25 per cent, alive, 
and the second of £100 leaves only about 10 per cent. Our fee is one- 
fifth as large, and our patents are much better sifted by a preliminary 
examination than the English, and therefore the system will not have 
so much effect hero, but it will doubtless be extremely useful to merito- 
rious inventors and to the public. (See Senate Arg., p. 143, and remarks 
of Hon. Commissioner of Patents, p. 1:05, and amendments which should 
be adopted, p. 190.) 

The result in pjugland has been that the average life of a patent has 
been shortened from fourteen to about four years; we think that this 
section will shorten it from seventeen to about eight years, and it will 
not diminish the stimulus to invention, because it will only cut off those 
which, after trial, have been practically abandoned as worthless. 

Section 12. — This requires exclusive licenses to be recorded in the 

same manner as technical grants, because, practically, the two are 

equivalent. It shortens the time allowed for recording assignments 

from three months to one month; improvements in the mail-service since 

a. Mis. 50 23 
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1836 jastifj Ibis. It allows all agreemeuts aboat patents to be recorded^ 
and makes certified copies from the record to be legal evidence. 

Section 13. — The law now is, that each joint owner of a patent may 
grant licenses without the consent of the other. {Clum v. Brewer^ 2 
Curtis, 524). The object of this amendment is to give fall effect to an 
agreement between them as to which shall exercise this power, if the 
agreement be in writing, signed by all the parties, and recorded. 

Section 14. — ^This punishes, by not exceeding one year's imprison- 
ment or $1,000 fine, whosoever sells as unencnmbered a patent which he 
actually knows he has no power to sell and convey. This is new. To 
be amended by inserting in line 1, after "whoever,'' the words "with 
intent to defraud." 

The following sections amend those which regulate proceedings in the 
Patent Office ; and particular attention is invited to the comments of 
the honorable Commissioner upon them in Senate argument, p. 204: 

Section 15. — This requires the Assistant Commissioner of Patents to 
give the same bond as the Commissioner. 

Section 16. — This establishes the price for Patent-Office copies — in no 
case to be less than actual cost. 

Section 17. — The old statute allowed certified copies of papers to be 
used as evidence wherever the originals would be competent. The 
amendment extends the provision to models, and al«o allows the assist- 
ant commissioner to sign the certificate. 

Sections 18 akd 22.— R. S. 4885 and 4897 allow six months' grace for 
payment of the final fee, and then two years more, in addition, by meauft 
of a renewed application. This amendment consolidates the two sec- 
tions and abolishes the two years' allowance. 

The honorable Commissioner advises to strike out our section 22 and 
to adopt a different phraseology. (See Senate Arg., pp. 203, 207.) He 
also proposes to add a proviso to section 18 (v., p. 206). Both these 
changes should be adopted. 

Section 19. — The law about granting patents in this country to those 
who have patented their inventions abroad has been changed several 
times, particularly by the act of March 2, 1861, in a manner which has 
caused considerable confusion. This section establishes what is believed 
to be a just and reasonable rule. It retains the provision that a foreign 
patentee cannot come here to get a patent for an invention that has been 
in use here for two years, and this part, down to the word "applica- 
tion " in line 10, is copied with merely one or two verbal changes from 
the present statute. The section then adds a new requirement, that if 
he makes it known, by patenting it abroad, he must apply it here within 
two years, or it can be used by the public. 

Section 20. — This amends sec. 4794 by making two years' neglect to 
prosecute an application conclusively equivalent to an abandonment 
thereof. The honorable Commissioner of Patents proposes a modification 
of this which does not essentially change its character, and the modifi- 
cation should be adopted. (See Senate Arg., pp. 203, 207.) 

Section 21. — At one time the surrender of a patent and the applica- 
tion for a reissue were required to be sworn to by the assignee and at 
another time by the inventor. This amendment leaves it to be sworn to 
by the assignee. The oath is of no importance, because the action of 
the Commissioner is to be based on the sworn statements filed by the 
inventor on his original application. To require his oath to the new 
application, is to enable him to extort money from the person who has 
already bought and paid him for the invention. 

Section 23. — The law has always required the patentee to mark on 
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the article the date of the patent. About 300 patents a week are now 
issaecl, all bearing the same date. This amendment requires him to add 
the number of his patent, in order that it may be identified. 

Section 24. — ^This amends section 4904, about interference applica- 
tions in the office, so as to include reissue applications, and make the 
law about them substantially conform to what the decisions have estab- 
lished about them, except that, in determining whether an interference 
contest shall be ordered, reference is to be had solely to the dates of the 
original applications. The subject-matter of this section and the his- 
tory of the decisions bearing upon it are elaborately discussed and stated 
by the honorable assistant commissioner of patents (Senate Arg., 
p. 197) and the honorable Commissioner (p. 207), and the section as 
drawn is approved, with some verbal amendments. (See also Senate 
Arg., p. 71.) 

The honorable Commissioner of Patents has added a new section, by 
way of amendment to E. S. 484 and 4891. These amendments look to the 
abolition of models, except in special cases, and also enable the Commis- 
sioner to require working-models in certain cases. His views (Senate 
Arg., pp. 203, 208) appear to be sound. For a discussion upon the sub- 
ject of models, see Senate argument, pp. 79, 87. 

Section 25. — Repeals all inconsistent laws. Careful provisions have 
been added to each section which relates to substantial rights as distin- 
guished from the form of remedy, so that the changes introduced by 
this bill shall not be destructive of existing rights of property. 

Under this last head, I propose to offer some remarks upon a question 
which received considerable discussion before the Senate Committee, 
viz: What is the right of a patentee, and do the retroactive clauses of 
this bill affect any vested interests — anything which is ** property ^ — 
within the meaning of the Constitution or of those rules which should 
limit the exercise of legislative power! 

Constitution of the United States^ article 1, section 8: "The Congress 
shall have power • • • to promote the progress of science and use- 
ful arts, by securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries.^ 

This provision gives to Congress the power "to promote the progress 
of science and useful arts." It is for Congress to determine whether it 
will do this or not; but if it elects to do it, the Constitution provides 
only one means for doing it, and that is "by securing for limited times 
to authors and inventors the exclusive right to their respective writings 
and discoveries." It is for Congress to decide whether it will secure the 
right, and for how long it will secure it ; but the nature of the right is 
fixed by the Constitution; it is to be "exclusive," just as much as the 
rules of naturalization and laws on the subject of bankruptcy are to be 
" uniform." As to these two, the Constitution does not say in terms that 
a law not uniform shall not be enacted ; it is enough that it gives no 
power to enact any laws of bankruptcy or naturalization except *^uni- 
form" laws and rules, nor to secure any right to the inventor except an 
"exclusive" right. 

It is not, however, very material for the purposes of the present in- 
quiry what, under the Constitution, the right must be; it would be 
enough that the existing rights of existing patentees are exclusive; and 
we may readily agree that they are, because, for nearly ninety years, all 
the statutes have in terms given them the " exclusive right to make, 
use, and vend." 

We shall not dispute, and, indeed, for my own part, I shall always 
strenuously insist that the right conferred by the patent is "property,'' 
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within the meaning of the seventh amendment and of the rules which 
protect vested rights. The courts of the United States have pat this 
question at rest. 

In the case of McClurg v. Kingsland (1 How., U. S., 206), the question 
was whether certain defenses allowed by the acts of 1836 and 1839 
could apply to a patent granted before 1836 ? It was argued that these 
acts only changed the remedy. But the court held that even Congress 
could not make such a change as to interpose new defenses which would 
destroy the validity of the patent ; for, in effect, it would be to " take 
away the rights of property in existing patents." "This repeal, there- 
fore, can have no effect to impair the right of property then existing in 
a patentee or his assignee, according to the well-established principles 
of this court in 8 Wheaton, 493.'' 

This decision is entitled to peculiar weight, because at the same term 
the court had before them the very important case of Bromon v. Kinzkj 
which involved the fullest consideration of the doctrine of vested rights 
under our Constitution, and which is reported in the same volume. The 
two cases may fitly read together. 

In Seymour v. Osborne {l\ Wall., 533), they said : *' Inventions secured 
by letters patent are property in the holder of the patent, and as such 
are as much entitled to protection as any other property consisting of a 
franchise during the term for which the franchise or the exclusive right 
is granted.'' 

The grant of a patent for an invention is not a pure gift, but is, upon 
consideration, as much as a patent for land 'given upon payment. The 
Government has declared that if any one will invent, will deprive him- 
self of the ability to work his invention in secret for an indefinite term, 
and will disclose it to the public, it will protect him in the exclusive en- 
joyment for a limited time; and when he has done his part, and the 
Government has granted its patent, the promise and the grant have all 
the elements of a contract upon consideration, and it has been so de- 
clared. {Attorney. General v. Rumford Worhs^ 9 Gazette, 1062.) 

On the other hand, it is equally well settled that the legislature may 
modify the remedy ; and the only limitation upon this power — and it is 
a power which it may become their duty to exercise — is that it shall not 
be so exercised as to impair vested rights. And the distinction and the 
limitation are well laid down in Bronson v. Kinzie; and as both that 
case and the passages quoted from McClurg v. Kingsland rest profess- 
edly upon Oreen v. Biddle (8 Wheat., 493) those three cases will give us 
the law, and I think all the law, that bears upon the point. 

Under a contract to pay money, the right of the creditor is to have 
the whole amount due on the day when it is due. He recovers against 
the debtor as a contractor, not as a tortfeasor. On the footing of the 
promise he recovers his debt, not damages, though he may also recover 
damages, as interest, for the wrongful detention of it. He recovers, in 
effect, the thing itself; and a law which declared that when he sued he 
should recover less than the amount promised, or should be delayed two 
years, would keep him out of his property, and so substantially impair 
his right, not to his judgment, but to his property, his contract. 

But the patentee has no promise from the infringer. Whether his 
recovery be of damages eo nomine^ or whether, at his request and for the 
sake of the remedy, a court of equity converts the infringer into a trus- 
tee de son tort, nevertheless the one recovers, not his property, but dam- 
ages for an invasion of it ; and the other is condemned, not to deliver 
what he has promised to deliver, but what the court considers compen- 
sation for a wrong done. 
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The right in one case is in the money promised ; in the other it is in 
the exclusive ase, not in the damages for its invasion. All that relates 
to the damages belongs to the remedy, and the legislature may change 
the remedy, so long as they afford one which is efficient, and which 
leaves no hope of profit to the infringer. That is my position. 

Neither of the three cases shakes this, but they rather support it. 

Oreen v. Biddle (8 Wheat., 490) was a case which rested on a contract 
made by a State. The court established that the State which granted 
the land in question and another State which had contracted to respect 
that grant could not refuse to allow the grantee to recover his land 
from a trespasser without impairing the obligation of their contracts ; 
and the question then was, whether the statute under discussion did 
impair the right in the land. It was in the nature of a betterment law. 
It declared that a trespasser should, under certain circumstances, be 
allowed the value of his improvements ; not their value to the owner 
of the land, but, under the terms of the statute, there might be 
awarded in his favor an amount much greater than any gain the plaintiff 
could derive from them, and much greater than the mesne profits ; and 
the plaintiff might be kept out of his land until he paid the sum so 
awarded. There was in the case some general talk about any alteration 
of the remedy, which the court subsequently retracted ; but the ground 
of the decision was, that such a statute made it cost the true owner a 
sum, to be paid to the trespasser (over and above any benefit received), 
in order to obtain his property, and, therefore, substantially impaired 
his right in the land itself. 

In Bronson v. Kinzie (1 How., 311), the State legislature had passed a 
law delaying for a certain length of time judicial sales under mortgages, 
and further providing that no sale should ever take place unless the 
land would bring such price as might be named by appraisers. The 
court held that, though in terms this affected the remedy, it substan- 
tially impaired the obligation of the contract, because it delayed its ful- 
fillnaent. 

The court (Taney, C. J.) said : *' The existing laws of Illinois created 
and defined the legal and equitable obligations of the mortgage con- 
tract. If the laws of the State, passed afterwards, had done nothing 
more than change the remedy upon contracts of this description, they 
would be liable to no constitutional objection. For, undoubtedly, a 
State may regulate at pleasure the modes of proceeding in its courts in 
relation to past contracts as well as future. It may, for example, 
shorten the period of time within which claims shall be barred by the 
statute of limitations. * * * It must reside in every State, to enable 
it to secure its citizens from unjust and harassing litigation, and to pro- 
tect them in those pursuits which are necessary' to the existence and 
well-being of every community. And, although a new remedy may be 
deemed less convenient than the old one, and may, in some degree, 
render the recovery of debts more tardy and difficult, it will not follow 
that the law is unconstitutional. Whatever belongs merely to the 
remedy may be altered according to the will of the State, provided the 
alteration does not impair the obligation of the contract. But if that 
effect is produced, it is immaterial whether it is done by acting on the 
remedy or directly on the contract itself." The court then proceeded to 
rely on Green v. Biddle^Siud to quote from it as follows : "It is no an- 
swer that the acts of Kentucky now in question are regulations of the 
remedy and not of the right to the land. If these acts so change the 
nature and extent of existing remedies as materially to impair the rights 
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and interests of the owner, they are just as maeb a violation of the com- 
pact as if they directly overturned his rights and interests.'' 
The proposed section provides — 

1. Against further infringement an injunction final or pendente lite, 
as heretofore. 

2. Actual damages as heretofore. 

3. All the profits which the infringer has actually realized by the 
tort in all eases where it is possible to ascertain them. 

4. It gives a discretionary power to the court to increase the recovery 
so as to make it commensurate with the injury sustained. 

5. It allows the court to require the wanton infringer to pay the 
plaintiff's expenses of litigation. 

It cannot be pretended that it fails to furnish an efficient remedy or 
that it invites deliberate infringement by telling the infringer that he 
shall retain part of the profits of his wrong. And the objection that it 
ought not to retroact, assumes that it is just abstractly. 

All the change which it effects is to modify a rule which the courts 
have declared to often work injustice ; or, in the words by which the 
court, in Bronson v. Kinzie, described one of the powers of the State in 
relation to change of remedies, it " insures the citizen from unjust and 
harassing litigation." 

It therefore affords a full and efficient remedy for any invasion of the 
patentee's rights, and it is not obnoxious to any objection, unless the 
vested right of the patentee suing for damages for a tort is not merely 
to some adequate remedy and adequate damages, but to exactly such 
damages as would have been recovered by the judicially-ascertained 
rule in force when the infringement took place. 

!N'ow, though I agree that a plaintiff has a vested right, if you please 
so to call it, to adequate damages, and that no recovery is adequate which 
allows the wrong-doer to profit by his wrong, yet no case can be found 
which decides or declares that tJiere is a vesttd ri{fht in any particular 
measure of damages, in an action for tort. On the contrary, the rule, I 
think, is settled, that the measure of damages is of the remedy, and not 
of the right. Limitations of actions, rules of evidence, particular rules 
for the measure of damages, are universally considered to belong to the 
remedy, and not to the right. The diligent examination of the counsel 
who represents a special interest — the Tanner brake, so called — has 
been able to furnish no authority in point. That the patentee is entitled 
to some adequate remedy and an adequate measure, and that to deprive 
him of it substantially impairs and therefore takes from him his prop- 
erty, the authorities and sound reasoning show; but the right, the 
property which they affect, is his patent ; the reasoning which would 
push it beyond that would deny to the State the power to change the 
remedy, for every such change affects the position of either plaintiff or 
defendant. 

On the other hand, the distinction which I insist upon, between the 
right which is vested property and the damages for its invasion, which 
are of the remedy, has been pointedly established by the Supreme 
Court in a case which I used before the Senate committee, and the force 
of which has never been assailed. 

Upon a promise to pay money and interest, the interest as well as the 
principal is recovered upon the footing of the contract; the contract 
right is to both ; and if the promise is silent as to the rate of interest, 
the law puts into it the rate of the place of the contract. But if the 
promise be merely to pay a sum certain, on a day certain, then, what- 
ever is recovered beyond that, in the nature of interest, is by way of 
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damages, ami not in the nature of the enforcement of a coutract. The 
Supreme Court of the United States have decided {Foster v. Ooddardy 
17 Wall., ) that in such a case as that the rate of interest to be re- 
covered by way of damages is to be governed by the law of the place 
of trial, and of the time of trial. I am unable to see, under that decision, 
why the amount to be recovered for the invasion of a patent right must 
not be settled by the law of the forum, and, consequently, that it may 
be changed as any other remedy may be changed, by the law of the 
Jorum. Indeed, the right of the plaintiff ia to such damages, such rem- 
edy as the law in existence at the time and place of trial will give him, 
subject only to the limitation that the remedy must be adequate. 

But do we change the rule? Livingston v, Woodworth Skxid Dean v. 
Mason, in their facts, presented precisely the cases which our section 
is supposed to affect 5 yet the decision in those cases was exactly in ac- 
cordance with our rule, and was utterly wrong if the so-called rule of 
savings alone is to be followed. Which is law f Or, rather, which will 
the Supreme Court declare to be law when the question is carefully pre- 
sented to them ? Are you changing a rule which has become established 
as a rule of property, and on the faith of which rights have become 
vested ! or are you establishing one upon a question which is yet un- 
settled, and where you are only striving to correct a tendency of the 
court to depart from what, up to Moury v. Whitney, was settled, and 
what was not disturbed by the decision in that case, however it may 
bave been partly lost sight of by the learned judge who wrote the 
opinion ? Could not the Supreme Court adhere to the earlier decisions 
the next time the question comes up, without being exposed to the 
charge of disturbing vested rights? Upon precisely that question I 
call your attention to Olcott v. Supervisors (16 Wall., 690), and cases 
cited, where the Supreme Court considered and declared when a judicial 
decision upon a question had so far ripened into a rule of property that 
it could not bechansred without affecting vested rights; and the prob- 
lem before you is entirely wanting in the elements upon which that case 
rested. 

Whether it is wise to make the change is one question, and that is 
addressed to your discretion. That you have the constitutional right to 
make it, I cannot doubt. 

That sections one and two ought to retroact, if you have the power to 
make them, seems to me clear. If the change is useful, the sooner it 
takes effect the better. Moreover, the argument of practical usefulness 
is very great ; for if they do not apply to existing causes of action, then 
in a suit brought next year for a continued infringement, one rule of 
profits must be applied up today, and a different rule from today on- 
ward, and that in the same suit. 

Let me repeat what I said before : No one can feel more deeply than 
I do the benefits the patent system with all its drawbacks has conferred 
on the community, and among the interests that I represent here are 
those who are inventors and owners of some extremely valuable and 
practically successful patents — men whose business is based on patents. 
I hope this bill will become a law, because I think it will improve the 
system, and improve it in the interest of the inventor as well as the 
user. It will not impair the protection which the patentee receives, but 
it will relieve the public from many annoyances which are felt from 
some rules which the courts have declared to work injustice. It is for 
the interest of the patentee that they should be removed ; for a system 
which works injustice cannot work smoothly in this country, and is al- 
ways in danger of destruction. 
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ARGUMENT OF GEO. PAYSON, ESQ., GENERAL COUNSEL 
WESTERN RAILROAD ASSOCIATION. 

[February 22, 1878.] 

Mr. Payson. Mr. GiiairtnaQ aud gentlemen of the committee: It is a 
matter of surprise to me to Und myself here addressing yon on this sub- 
ject after all the argument that has been had upon it ; but I take it for 
granted that as long as you are patient enough to listen, some one will 
be found to talk. I shall endeavor, for my own sake, as well as for your 
own, to be as brief as possible, and I shall confine what few suggestions 
I have to offer to those portions of this bill (H. of R., 1612) which seem 
to me the most important, aud those which I understand are most 
likely to meet with opposition. 

limitation. 

I wish to call your attention, first, to the first section, in regard to tbe 
statute of limitations ; not so much with a view of insisting upon the im- 
portance of this amendment, because I consider that to be generally con- 
ceded; but to call your attention to what seems to me to. furnish the full- 
est and most satisfactory explanation of the difficulties with which this 
whole subject has been attended from the beginning. Congress and the 
courts, and more particularly the courts, have dealt with this whole sub- 
ject of patents and patentees as if it were something that lay entirely 
outside of the general course of judicial and legislative proceedings. 
They have dealt with the patentee very much as they have been in the 
habit of dealing with the Indian 5 partly as if he were a spoiled child, 
and partly as if he were a wild beast : only in the case of the patentee 
there is a great deal more of the spoiled child and less of the wild 
beast. In doing this they have disregarded what seems to me to be a 
fundamental maxim of the law, namely, that you shall make no discrim- 
ination, whether just or unjust, between one class of citizens, or between 
one species of property and another, unless it is absolutely necessary. 
In all the legislation upon this subject — I may call it '^judicial legisla- 
tion'^ — this distinction, I think, exists to a certain extent between patent 
property and other property, that whereas the other property owners 
throughout the length and breadth of the United States are subject to 
a certain set of rules, which are the same in all important respects, tbe 
law in regard to patents has an entirely separate set of rules. Of course, 
to a certain extent, this is unavoidable, but the mischief has not stopped 
there. Separate and different rules obtain in all the provisions of the 
patent law. No better illustration of this can be found than this statute 
of limitations. 

You all know that in relation to all other species of property than pat- 
ent property in every State of the Union we have what is known as the 
statute of limitations, and though the tendency some years ago was to 
regard the plea of these statutes as savoring of meanness, that has 
gone by. We look upon these statutes as statutes of repose, made just 
as much for the benefit of the creditor as for the debtor. It is per- 
fectly fair here to apply the well-known maxim that "short credits 
make long friendships." By some strange fatality until the year 1870 
no statute of limitations was passed by the American Congress. 
Whether the State statutes of limitations have any application to pat- 
ent statutes may be questioned ; but whether they apply or not, ft is 
manifest that it is far better for all concerned that there should b3 but 
one statute common throughout the length and breadth of the laid. 
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The length of these statutes of limitations varies in different States 
from six years, as the longest period, to one year. This bill provides 
for the general allowance of four years, and it not only thereby puts the 
patent owner on the same plane with the owners of other property, but 
I think it is equally an advantage to the patentee as well as to the so- 
called "dishonest" Infringer. 

It has been suggested that this amendment itself might well be 
amended, and that is my view of this matter. I say nothing as to the 
body of the section which provides for four years' statute of limitations, 
but the proviso at the end of it, which provides that " rights of action 
existing at the passage of this act may be enforced by suits brought 
within four years thereafter, if not previously barred by laws alreaijy 
existing," partakes a little of the character of the special legislation 
that I have been speaking about, and gives to the owner of patent prop- 
erty a period in which to bring his suits which is wholly unknown to the 
law in former times. Thirty days has been, in many cases, considered 
amply sufficient to enable the property owner to bring his suit after an 
act becomes a law. Here it is four years. I suggest to you the pro- 
priety of shortening the four years and bringing it within much more 
reasonable limits. 

The next point to which I call your attention is that in regard to per- 
petuating testimony. It has been suggested in regart to that, first, 
that there is no need of it, l)ecause the general law on that subject al- 
ready existing is sufficient; and, secondly, because it would work a pre- 
judice to the patentee. 

I have given considerable time and study to this matter, and I will 
say with the utmost confidence, that there is no existing statute on this 
subject which is at all able to meet the case. There are two defects in 
the general law — I mean the sections of the Eevised Statutes now in 
force providing generally for the perpetuation of testimony. In the first 
place, under that act only one petitioner or one party interested can 
bring suit. If there are eighty or one hundred different parties all 
equally interested in the matter, they must go to the enormous expense 
of filing eighty or an hundred different petitions. This bill provides 
that all parties interested may join in one petition. This is equally ad- 
vantageous to the petitioners and to the adverse party. I represent a 
large number of railroads; every one of whom, with but two exceptions, 
I think, is interested in resisting a pending claim. The claim is an old 
one ; it took its origin in 1852. The lives of our witnesses are continu- 
ally dropping out If, under the existing law, I should file a petition for 
the sake of perpetuating testimony of the few witnesses who survive, 
the expense of that alone would probably restrain me. 

In the second place, the act does not apply at all to any case of this 
character. The law on that subject is well laid down in Daniels on 
Chancery Pleadings and Practice. It is well shown that the party must 
be able to swear that his title or interest in the property in question is 
in the nature of a revision, not to take effect for years. It does not 
^PPly to property of this description, and there is no court in the country 
that will hold that it does so apply. I don't know how it is in other 
States, but in Illinois the statute is sim))ly a declaration of the common 
law ; it does not make it any broader, so that it has been precisely as 
if the common-law doctrine was the only law in force applicable to this 
subject. The principal objection made to this statute is that it enables 
the giving to the patentee what has been here called the *' black eye." 
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Probably it does do that, but it enables the patentee to tarnish the plas- 
ter. The same provision which enables the petitioner to come into court 
and establish proof of priority of invention, or to offer evidence going 
to show that the patentee was not the first inventor, also enables the 
patentee to come into court and remove that stigma and pat in evidence 
that which he may be equally desirous of preserving — the showing of 
the date of the invention. I have, therefore, thought that there is no 
force in either of these objections, and, though I admit that in all prob- 
ability this section will not be frequently used, yet the very fact of its 
being upon the statute-book will render it less necessary, and will com- 
pel patentees to bring their suits to a speedy issue. 

This latest [Senate] copy of the bill is open to one objection, in the 
nature of a reply to what I have just stated, in that it provides, in an 
unfortunate use of phraseology, that the patentee may put in evidence 
for the purpose of ^^ contradicting or impeaching " the witnesses of the 
petitioner. I suggest that it would be far better to recall the original 
word, and to allow the patentee to '' rebut," which has a well-settled 
meaning, and a much broader meaning than the words '' to contradict 
or impeach." I think with that changed back again, the revision of the 
section would be an improvement; and with the right to offer evidence 
by way of rebuttal, such a law would be equally advantageous to botli 
parties, because the patentee as well as the infringer, and the witnesses 
upon which the rights of each depend, are liable to sudden death. 

REISSUES. 

The next section I notice is that concerning reissues. It is an old 
saying that '^ if you scratch a Russian you will find a Tartar." Scratch 
a reissue and you will find a fraud. In nine cases out of ten you will 
find a fraud upon the law, and in every instance a fraud in fact. 

It becomes necessary for me to call you attention to what I must re- 
gard as the most extraordinary instance of judicial legislation which 
has ever come under my notice. The terms of the act are perfectly clear 
and unambiguous — the act in regard to reissues. The act provides that 
whenever a patent shall be found inoperative and invalid by reason of 
a defective specification, or by reason of the patentee claiming as his 
own that of which he was not the original inventor, if the error has 
arisen by accident or mistake, the Commissioner shall grant a reissue. 
It would be impossible for us to devise words more free from ambiguity; 
yet, gentlemen, with two solitary exceptions — the decision of Chief- Jus- 
tice Taney in 1840 and of Judge Grier — the courts have from the be- 
ginning considered the words as if they meant '' too little." And what 
IS the consequence ? Why, so often as ona patent is surrendered and 
reissued for claiming too much, seventy patents are surrendered and re- 
issued for claiming too little. There is no warranty for it in the law ; 
there is no justification for it in the statute ; and yet the courts, either 
by accident or from their constant leaning in favor of the patentee, liave 
put upon it this marvelous construction. I never yet have seen, so far 
as my memory serves me, a single reissued patent according to the pro- 
visions of the act of Congi*ess. 

A Member of the Committee. Do you mean that the reissues gen- 
erally contain more than the original! 

Mr. Payson. I mean just that. It never contains less. And yet the 
act of Congress says that it may be surrendered only because it con- 
tains too much. That is never done. I don't mean that there never 
was a single instance, but it is proper for me to say that it is never 
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done. The object of obtaiuing a reissue is to expand the claim. Judge 
Taney in i840 decided in strict compliance with the provision of Con- 
gress, that there were but two cases where the reissue may be obtained 
lawfully: 1. Where there was a defective description, where the pat- 
entee had failed so to describe his invention that the patent conld stand 
in the courts; and 2. Where he was unfortunate enough to claim that of 
which he was not the inventor. But the other courts (except Judge 
Grier), from that day to this, have always proceeded on the other 
theory, as if ignorant of the terms of the statute, or on account of their 
favor toward the patentee. That is the history of nine reissues Out of 
ten. This, in importance, is probably the second mischief arising out 
of the way the patent law has been administered. You notice it does 
not grow out of the law, but it grows out of the interpretation put upon 
that law by the courts. 

Take an example : A has got out a patent. lie has described in that 
patent precisely what he has invented. In describing what he has in- 
vented it must unavoidably happen that either in the drawings, or spe- 
cifications, or model, some incidental device will present itself he has 
never thought of, or, if he had, only in a dream. To say he has in- 
vented it would be an abuse of language. B, some years later, makes 
an invention of this incidental device. Ee, of course, examines the 
records of the Patent Office. He finds A's patent, and finds that A has 
not claimed the invention B has made. He finds more than that. He 
finds that in law A has in fact disclaimed it, because the construction 
of law put upon that species of patent is that what is shown but not 
described is disclaimed. Relying upon that equitable doctrine, and 
taking for granted that A had not patented the invention, B builds ex- 
pensive buildings, fills them with costly machines, puts into the invest- 
ment the property of himself and others, and goes on for years manu- 
facturing under his own patent in entire good faith. Finally A finds it 
out. '* Here," says he, ^' this will never do in the world ; my whole 
property is here injureil. What right has this man to come here and 
get out this independent invention, and crowd me out into the cold?" 
He goes to a patent lawyer; he says to him : " Mr. G, just look at this. 
Hei'e is my patent rendered entirely worthless. I must have it reissued. 
I want you to try to reissue it, and if you succee<l I will give you five, 
ten, or seventy thousand dollars." The lawyer (I suppose with good 
conscience) says : ** Very well ; you may leave the papers with me, and 
I will attend to it." He gets out the reissue. He is aided therein by 
the remarkable elasticity of the English language ; he is able by the 
cunning words so to expand that claim that it will cover the whole 
horizon. B then finds himself involved in a suit, or, it may be, a thou- 
sand suits, for this infriugement committed, as is alleged^ in fraud of the 
rights of this prior patentee. He is called in the courts a "thief" for 
haviug so mauufactured ; he is dragged through all this merciless liti- 
gation at an expense, it may be, so great that long before he reaches 
the end of it he has reached -the end of his purse. He is, perhaps, un- 
successful; he is defeated; his buildings are rendered worthless; all 
the property which he has invested is taken from him; or, he is com- 
pelled to come down on his knees to the subsequent inventor (though 
prior in point of time) and yield to whatever terms he may demand. 

The Supreme Court, though they were the first to get us into this 
difiiculty, have again and again expressed their disapprobation of this 
practice. They have exhausted all the artillery of argument, rebuke, 
and sarcasm, and have been compelled to acknowledge that " though 
we may rebuke this practice, it is not in our power to prevent it.'* Con- 
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gress can prevent it, however, if the courts cannot. The saggestion in 
this bill does a great deal to remedy that evil. The amendment does 
not go as far as I wish, but I have fonnd out that we cannot have all 
we would like in this world, and I am here to lend my free and happy 
support to this bill. It does put a final stop to this practice of reis- 
suing patents for the purpose of getting in contribution subsequent 
and maturer inventors, and it does that in a way all ought to be thank- 
ful for. 

A Member of the Committee. How does it cover the case you 
have suggested I 

Mr. Payson. It covers it in this way : it provides that when a patent 
is reissued nothing that was previously made, nothing that was then in 
existence, shall be considered an infringement so far as the specified 
machine is concerned. That is the sixth section. If I have built this 
manufactory and filled it full of this machinery, and the manufacture 
is subsequently patented, I cannot start out on a fresh infringement, . 
but I am not compelled to withdraw from the work already started. 

Let us take an actual fact ; it came to my knowledge yesterday. In 
1866 a man got out a patent for a " continuous brake.'' In describing 
his brake, as he had to do in his specifications and drawin^rs, he showed, 
of course, the brake-beam. It is a bar of wood which goes across the 
front of the wheels to which the brake-blocks which check the motion 
of the car are attached. That brake-beam has been, for a great many 
years, hung up by a loop in the form of an oblong ring. The tipper 
part of this loop is attached to the upper part of the truck, and the 
brake-beam hangs down a foot or two below it. 

A patent says, " P is the loop.'^ It is shown in the drawings. Of 
course, that is mere accident. It is not claimed in the patent, and at 
the date of the original issue undoubtedly formed no part, in the in- 
ventor's mind, of his invention. That patent was obtained in 1866. 
!Now, there is not a railroad in the United States' that does not use a 
brake-beam supported by this loop. Somebody happened to look at 
this patent in 1866, and noticed there this loop-hanger. Perhaps the 
patentee fou^d it out. The patentee goes to the Patent-OfQce and gets 
a reissue, by which he claims this loop-hanger, and commences suit 
upon it against several of our leading railroads. The i)robability is 
that these suits will be thick as leaves in an autumn forest. The de- 
vice, which the man never dreamed of patenting, and which he put in 
as a simple necessary adjunct to this continuous brake, without any 
idea of claiming it, at a day subsequent, forms the basis a parent claim. 

A Member of the Committee. How does the reissue afifect that ? 

Mr. Pay'SON. The only injury in this instance is that some timid rail- 
road will pay, because they are very much afraid of the courts. 

Mr. Storeovt. The time of invention relates back to the original 
patent, and not to the date of the reissue f 

Mr. Payson. And I will supplement that by saying that it dates 
back farther than the original patent. It may date back many years, 
and that we can never find out until we get into court. This patent 
was granted in 1866, but thi^ reissue will not simply relate back to the 
date of the original patent in 1866. It will go back to the date of the 
invention of the continuous brake, and we don't know anything about 
the date of the invention until we come into court, and then, it may be 
that the inventor will be able to carry back the date of his invention to 
a date long anterior to the period when the patent was granted. It 
would not make any difference at all if another party had come be- 
tween and patented that loop. It would not prevent the original pat- 
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entee from going back and obtaining his patent for the loop, and if he 
proved to be the first inventor he would prevail, notwithstanding the 
second party may have gotten out a patent for the' identical thing. 

A Member op the Committee. Would not he be infringing upon 
the second patent! 

Mr. Payson. No, sir ; there cannot be two patents for the same thing, 
and the rule is, the first in time of invention shall prevail. The second 
patent is entirely invalid. If the device was shown in the first patent, 
that is proof that the first patentee invented it ; it shows that he had it 
there, and as the law stands, there is nothing to prevent his getting a 
reissue covering it. 

Mr. Payson. Yes, sir ; an infringer from the date of the reissue, and 
his own patent would be only waste paper. 

This amendment will not prevent the retroactive eflFect of the reissue. 
It enables parties, however, who were manufacturing the device at the 
date of the reissue to keep on. 

The Patent Office will make the same sort of a search when an appli- 
cation for a reissue comes up as in an original application ; and if they 
find that this loop was already in existence they will not allow a reissue, 
but in nine cases out of ten they have no means of ascertaining the fact. 
As I have shown, this 1866 patent was the first to show the loop, but it 
may have been in use, as I am told it was in use, for many years before 
the date of the patent. I may know that this loop-hanger was used by 
the Baltimore and Ohio Eailroad many years prior to the date of the 
original patent of 1866, but I have got to prove it, and prove it iu the 
only way known to the law, by living witnesses or by a printed publica- 
tion. If there is a printed publication that is old enough I am all right. 
But the lives of men are limited, and if the only witness who has within 
his breast a knowledge of the prior use should be taken from me by 
death or accident, I am helpless. As the mere fact the thing was used 
before no longer avails me, and the man may come on and add fraud to 
fraud, he may have his reissue for what he may know was used long 
before his invention, and will lay every railroad in the country under 
contribution ; and though under the proposed amendment, the railroads 
may go on using the identical brakes they cannot add to them. If they 
build a new car and put this brake upon it they must pay for it, unless 
they are able to prove a want of novelty at the date of the original in- 
vention, which defeats a reissue in the same way it defeats an original 
patent. 

If the reissue contains matter not in the original patent (I mean that 
which is not claimed and not shown in the drawings or specifications) 
the reissue is void upon its face. But the evil is not that. The thing 
introduced in the reissue is what is shown in the original patent, but is 
not claimed at the time. In this patent that I have been speaking about, 
all that the patentee claimed was the continuous brake, that is, the 
means of braking from one end of the train to the other. In the body 
of his specification he says, *' P is the loop-hanger to hold up the break- 
beam '* 5 but that is all. He declares in effect, '^ This is my invention 
(the continuous brake), but this loop-hanger is not a part of my inven- 
tion"; and though saying that the courts have held this void as a dis- 
claimer. He in effect says, " I don't invent this loop-hanger, but what 
I have claimed — the continuous brake.'' If the courts had held to the 
first construction, and said to the man when he wished a reissue, ^^That 
disclaimer shall still hold good," that would have been all right; but 
they do not ; they have from the beginning allowed a patentee to in- 
corporate in his reissue, and, too, in his claims, anything indicated or 
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saggested iu his original specifications or drawings, though he didn't 
claim it at the time of the original patent. 

A Member of the Committee. Please state how far the decision of 
the Commissioner would be conclusive, or whether it would be conclu- 
sive at all upon the court. 

Mr. Payson. The decision of the Commissioner is conclusive upon 
the court and the jury with regard to every question save one. The 
courts finding the difficulty into which they had been unwittingly led, 
sought the best way out of it which they could devise, and, though it is 
not a very good way, still it does answer the purpose. The courts have 
arrived at this conclusion ; that though the decision of the Commis- 
sioner shall be conclusive upon every other question, the courts shall be 
at liberty to look into this question, namely : Is the reissue for the same 
invention as the original! and in determining whether the reissue is 
for the same invention as the original, they have decided that they can 
look at all the papers in the case, that is to say, they can compare the 
original specifications, and drawings, and model with the reissue, and 
if they find that what is now claimed for the first time in the reissue, 
is shown, or described, or indicated, or suggested (whatever that word 
may mean), either in the original specifications, drawings, or modeU 
they uphold the reissue. If they cannot find it in the original specifi- 
cations, drawings, or model, they decide that the Qommissioner has ex- 
ceeded his jurisdiction, and, therefore, it is competent for them to reverse 
his decision; and in that case only have they found a reissue void, 
though I say they have again and again signified their utter disappro- 
bation of the modern system of expanding the reissue of patents; and 
Judge Greer says ^^ it is our duty always to rebuke it, but, unfort/inately, 
we cannot prevent it.'' 

I come now, gentlemen, unless there is some other question I have 
not made clear, because It is impossible for me to see all the difficulties 
attending this — 

A Membeb of the Committee. What is your opinion about the 
necessity or propriety of retaining models so as to prevent an improper 
reissuing! 

Mr. Payson. The model, so far from preventing a reissue, is often 
made the most available means for obtaining it; and I will state to yon 
here a case (on the favorite theory of mine, that an actual case is better 
than a mile of abstract reasoning): A man obtained a patent some years 
ago — no matter when or what for. He assigned that patent to another 
party. The assignee goes to the Commissioner and he bbtains a reissue, 
claiming something shown in the model; and he make the necessary 
oath that the inventor invented that thing, but through inadvertence, 
accident, or mistake, he had left it out of his original patent. Now, the 
fact was that the original inventor had never invented it ; the fact was it 
had been left out by express instruction to his solicitor, because he had 
not invented it. The assignee knew it, and the attorney who acted for 
the assignee knew that fact. Yet that attorney drew those papers, went 
before the Commissioner of Patents with a lie in his mouth, and because 
this device happened to be in the original model, and because his 
conscience was as elastic as the words in which the original speci- 
fications happened to be written, he did obtain from the Commissioner 
of Patents (who of course knew nothing about the facts) a reissued 
patent covering the device which the original patentee was too honest 
to demand. How often that may occur is known only to God I Oftener, 
I am afraid, a great many times than we have any idea of. 

A. H. Walkeb. How did he get that reissue without the oath of the 
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inveDtorf I anderstand that an assignee cannot make the oath of ac- 
tual invention. 

Mr. Payson. Not nnder the present law, and it is sought in the pres- 
ent bill to get rid of the oath of the original inventor in an application 
by his assignee for a reissne. It is thought to be a hardship on the 
assignee that he should be compelled to get the oath of the original in- 
Tentor. It is said that this oath is nothing but a form ; << Why should 
not I take that oath as well as the inventor," says the assignee. Why 
should he not take it a great deal better than the original inventor, in 
the case I have suggested ! ! 

A Gentleman. Explain what is the difference between the oath of 
an assignee and the oath of an executor or administrator. 

Mr. Payson. If I understand the question, when a man dies, that is 
the end of him ; there are no commissioners known to us in either of 
the places to which he may have gone who can take his oath, and the 
executor or administrator has to make it. But, in the case of the as- 
signee, the patentee, if he is still living, is within our reach and should 
take the oath, for he alone is the man who can know in his heart whether 
he really invented the device or not. 

The evil cannot be prevented if the patentee be dead. There are a 
great many evils in this world which we can only complain about. If 
the inventor be living it is another case. 

Same Member. Why should a patent ever be reissued to an assignee? 

Mr. Payson. You have got me now, sir. You must go to a wiser 
man than I. 

SECTION TWO. 

I come now to what I deem the very heart and soul of this bill. It 
is, undoubtedly, its most important part, and, as might be expected, is 
subjected to the most amount of obloquy and reproach. It is the sec- 
ond section. I will defy any gentleman, present or absent, to find for 
me a single instance where a rule of recovery for damages, for any 
species of injury, has ever been adopted in any court in any country in 
Christendom, civilized or uncivilized, that begins for enormity, for ab- 
surdity, for injustice, for tyranny, to furnish a parallel to the rule of 
recoveiy which has for many years prevailed in the courts of the United 
States in patent cases. I can find no words strong enough to express 
my utter abhorrence and detestation of this sort of judicial legislation. 
But I must add to that, that I do not conceive the courts are in any wise 
to blame. They went in at a door that promised fairly ; they walked 
along a path that was smooth and even. No living soul could tell them 
the dangers and pitfalls that lurked in the path along which they were 
traveling so smoothly. 

It was the inexorable logic of events which showed the fatal errors 
the courts have committed ; and which they are in one sense powerless 
to prevent, because it is the rule of courts to take no steps backward. 
The rule in law gives to the patentee the price which he has put upon 
his invention. I want you to notice these words : it is the price which 
he himself has put upon his own invention. Of course there must be 
two to make a bargain, and he confers with those whom he finds dis- 
posed to use his invention. I have been a party to making these agree- 
ments myself, and no blow or the first hard word has ever passed be- 
tween us. The roads I have represented and the patentees have never 
had the slightest di£Qculty in making up their minds what is the proper 
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recompense to the inventpr for the thing he is to sell. That is the rule 
in law where there is a license fee. 

The rule in equity is that the defendant shall pay to the plaintiff the 
profits which he, the defendant, has made by the unlawful use of the 
invention. The argument by which that is supported or attempted to 
be supported is, that the infringer shall not profit by his wrong, and 
that the patentee shall not suffer by the infringer's wrong. I imagine 
you asking: " How can anything more equitable than that be devised f 
Why should this dishonest infringer, this thief, complain ! Why should 
he complain because he is called upon to pay to the patentee the profits 
which he has derived from the unlawful use of the innocent patentee's in- 
vention!" Of course the patentee ought to have it, and the defendant 
ought to pay it. What is this rule which we are so ready to commend ? 
Thecourts havetakenitin band. They found it misshaped, meaningnoth- 
ing or everything ; and after working upon it for a long time they finally 
arrived at this conclusion, namely : These profits which the defendant 
has made, and which he has got to pay over to the patentee, are repre- 
sented by the savings which he has made, and these savings are to be 
got at by estimating the difference between how much it has cost the 
infringer to do what he has done by using the infringing device, and 
what it would have cost him to do it by any means free and open to the 
public at the time of the infringement. If by means of the patentee's 
device it cost the infringer a dollar, we will say, to make this box [ex- 
hibiting box], it being made by the patentee's machine, and if it had 
cost him before that to make it by hand five dollars, the amount which 
be has saved by making this box by the patentee's device is four dollars, 
and that is the profit which lie has made, and which he has got to pay 
over to the plaintiff. 

This is the rule which the Supreme Court, after long deliberation, 
arrived at in the famous case of Mowry vs. Whitney (14 Wallace). Up 
to the present time the value of this rule has not been very manifest. 
It has so happened that the cases that have been settled with that rule 
have fitted to it pretty well. When the rule has not fitted them the 
amounts in controversy have been so small that nobody was very much 
hurt. 

This rule which the Supreme Court has laid down is what I referred 
to in saying that a harsher, a more anomalous rule never found its way 
into a court of justice or on the statute-books of a free and enlightened 
country. 

First, the law Is wholly anomalous. There is no law whatever in re- 
gard to any other property similar to it. I mean to say that there is 
not a single form of injury to any species of property, owner or person 
known to mankind where the courts have ruled that the converter of it 
shall pay the profit which he has made by its use over and above the 
use of some other device then open and free to the public. 

In the great fire which devastated Chicago, a gentleman friend, by 
the help of a horse and cart belonging to somebody else, carried away 
$1,700,000 in government bonds and greenbacks. He had converted 
this horse and cart, and all that he could have carried on his body would 
have been but a small proportion of the amount; by this unlawful use 
of the plaintiff's horse and cart he is enabled to save the whole of the 
amount. What would you think of a rule of law which, when the owner 
of the horse and cart had brought his action of trover (it would be the 
same thing that is being done to-day in these patent cases in equity), if 
the court should say, "Here, Mr. Defendant, you have saved $1,700,000 
by the use of this man's property; this property you have converted; 
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yoa thief, you have saved $1,700,000 by the nnlawfal use of this plaiDt- 
iff's property, and the law declares that you should pay him the whole 
amount." That is the law to-day in equity, in patent causes, and that 
is the rule at law where there is no license fee. 

This is what I refer to when I say that the courts have &:iven to this 
particular species of property this wonderful, extraordinary character. 
They have hedged it about by remedies and definitions unknown to the 
law, in every other branch of our jurisprudence. The law then is 
anomalous. 

But, in the next place, it is in every way unjust. The objection is 
made here that when the plaintiff whose patent has been infringed 
comes into equity, we seek by this bill to give to him the price which he 
himself has fixed upon his invention. Now, I ask again, is that a hard- 
ship! If he has b€^n satisfied to deal in that way with the public, is 
there any hardship in putting upon the pat-en t the price thus made! 
Why should he complaint The courts say, "We must not do it; we must 
not allow this poor, misguided patentee to be so limited ; he is an Indian, 
he is a spoiled child, he doesn't understand his own interests;" and they 
will give to him an amount so much in excess of the amount he himself 
has fixed, that when I state it to you I hardly expect to be believed. 

There is a patent case now pending in the Supreme Court of the United 
States, the invention of which cost in labor a few weeks, and a few hun- 
dred dollars of expense. If the alleged inventors were to be paid the 
price which they expected, they would receive from $300,000 to $700,000. 
Now I ask yon, is not that enough! Do you know of any citizen who 
ever came to bless this country, whose services would not be repaid by 
either of those amounts ! Do we need to give to the patentee more than 
$300,000 for the patent, and for the good he has done to the public! 
Do we need to offer greater prizes than that! Judge Drummond, under 
this same patent, entered a decree, finding himself in the grasp of the 
law — which he could not escape — a decree which, if applied to all rail- 
roads in this country, would give to the owner of the patent, in equity, 
from fifty to a hundred millions of dollars. 

A. H. Walkeb. Is that the Tanner brake patent! 

Mr. Payson. It is the Tanner brake patent of which you have all heard 
so much. Lest I should be thought to be mistaken about it, I think it 
is perfectly proper for me to say that the owner of the patent has him- 
self stated to me when I put the amount at sixty millions, that he thought 
I had underestimated the effect of the decree. I don't know what the 
Supreme Court is going to do. That is what Judge Drummond has done 
He has reviewed it two or three times. The first decree was for more 
than that. After learning what it meant, he took off thirty per cent, or 
so. But suppose they reduce it. Are we to pay them $5,000,000 1 Is 
any one here willing to vote that the public should, by law, in advance 
agree to pay for any patent $5,000,000 f 

This is an extended patent. It was issued in 1852, and it expired 21 
years thereafter, in 1873. 

A. H. Walkeb. Isn't it a fact that the owner of the patent has offered 
to settle ! 

Mr. Patson. The patentee some years ago went into a hotel in New 
York, and he said to a friend of mine, ^' You needn't trouble yourself 
any more about this matter, for I have about settled with the railroads 
for twenty millions of dollars. They are to give me twenty millions, but 
I am to allow them twenty-five percent, for the trouble of collecting it. 
I am to have fifteen millions of dollars, aihd passes.''^ 
S. Mis. 50 24: 
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A. H. Walker. That's all very well for a joke ; bat isn^t it within your 
knowledge 

Mr. Payson. How much of it is a joke and in earnest when we come 
into the courts f Is it any joke to pay thirty or forty millions of dollars f 

W"A fuller explanation of this case, in reply to a question by Mr. A. H. 
alker, followed, which, not being specially pertinent to the pending 
bill, is, by request, omitted from this record.] 

Mr. Payson. If the law had been what we want to make it, namely, 
that the patentee shall have his license fee, this matter should have 
ended years ago. The roads would have paid the five or ten dollars a mile 
which the owners of this patent had declared to be a sufficient recom- 
pense, and there would have been peace ; but in the mean time there 
eame this chimera of the courts by which they are betrayed to their 
ruin. 

A Member of the Committee. How does the proposed law remedy 
the matter ? 

Mr. Payson. The remedy is that the measure of the plaintiff's recov- 
ery shall be a license fee — the price which he himself has pat upon his 
commodity. In this very case, if that were the rule, the owner woald 
recover from $350,000 to $700,000. 

The proposed statute (section 2) may be divided into two or three 
separate clauses. The first clause obtains where the patentee has al- 
ready established a license fee, and the second obtains where he ought 
to do so — where it is for his interest to do so. 

In two cases reported in the 2d of Fisher, Judge Grier, some years 
ago, declared in express terms that in a case such as here provided for, 
that is, where it was manifestly for the interest of the patentee that every- 
body should use his invention, he has no right to come into equity ; he 
has no need of an injunction ; and where it is for his interest that every- 
body should use his invention, the whole damage he has sustained is the 
non-payment of a license fee. 

A Member of the Committee. This second part provides that 
where there is no established license fee, but where it would be for the 
interest of the patentee that other persons generally shonld nse his 
patent, the court or jury shall determine the measure of damages. How 
is the court to determine what the measure of damages is ? 

Mr. Payson. The court and the jury are to determine that question 
precisely as they determine analogous questions at the pi*e8ent time. If 
A brings a suit for conversion of personal property, for slander or libel, 
or fraud, or injuries sustained in a collision, the court and jury are called 
upon to do precisely this same thing, and I cannot see any wrong in 
Bubjectiug the owner of patent property to the same rule to which all 
the other owners of real or personal property are subjected. The dan- 
ger is not that the oonrt and jury will give too little, but that they will 
give too much. In the bill which I drew, and which passed the House 
of the last Oongress, it was provided that the court and jury should 
take into consideration the time, labor, ingenuity, and experience in- 
volved in making the invention in assessing the damages in cases where 
there was no license fee. But I surrendered the point in draughting, 
with other gentlemen, the present bill, and left it in the form in which it 
now is, as the other gentlemen were afraid to hamper the oonrt and 

A Membeb. Did I understand you to say that Judge Grier had said 
that in cases where it was for the advantage of the patentee that his 
patent should go into general nse, there was no necessity for an ii^unc- 
tiont 
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Mr. Payson. Yes, sir ; that was the point before him. He said ex* 
pressly that where it is for the interest of the patentee that his patent 
should go into general use, the patentee has no reason to go into equity, 
and has no need of the extraordinary aid of an injunction. The only 
remedy is in damages, and the only injury to the patentee is the non- 
payment of the license fee. And, I add, if he is not satisfied with the 
price which he himself has put upon his invention, or not satisfied with 
the price the court and jury are disposed to put upon his invention, let 
him come into equity, and by this extraordinary remedy of injunction 
he can put a stop to the use of his device at a price he and the user can- 
not agree upon. 

The next objection to the present rule in equity, and, in the absence 
of a license fee, in law, is that it is wholly impracticable. Here, gen- 
tlemen, is a whip [exhibiting it] that two or three years ago, in the ex- 
position of Chicago, I saw being manufactured by a patented machine, 
and I bought it. The machine turned out these whips at a most rapid 
rate and at a very trifling expense. It is made out of cane or rublMsr, 
and is woven all over with fine strips of leather, and there is a piece of 
lead at the top of it. The manufacturers told me they made a profit of 
five cents. They sold them for 25 cents, and they cost 20 cents. Now, 
suppose the infringers of that machine were sued, having sold a hun- 
dred thousand of them. It would cost, say, fifty cents to make that 
whip by hand, consequently the infringer has saved 30 cents, and has 
got to pay 30 cents, although the gross amount of the sales was only 
25 cents a whip. In other words, he has got to pay not only the miser- 
able amount of profits he had made ($.05 x 100,000=$5,000) but pay 
30 cents, or $30,000, when he received as the gross earnings from all his 
business 25 centa each, or $25,000. This is strictly in accordance with 
the rule of equity in the United States at the present time. 

This is one of the very numerous class of cases which I have found. 
Although the manufacturer had sold his wares at a loss, he still would 
be compelled, under that rule, to pay the difierence between the cost of 
manufacturing them by the patent process and what it would have cost 
him under a process open to him at the time of the infringement. You 
may look at almost any article of ftirniture in this room — the legs of 
this table, the arms of that chair ; they can be made by machinery at a 
cost infinitely less than by band; and if the infringer of the machine 
by which they were made were called upon to pay according to the 
present rule, he would have to pay many times the amount of the price 
he had received for the whole chair or table. 

Gentlemen, I will close what I have to say, and the committee will 
please bear in mind this one closing suggestion : That this patent law waa 
framed when the population of this country was probably not more than 
one-tenth what it is at this day. You must remember that the evils in 
regard to patent property have gone on increasing ft^m that time to the 
present, not simply in proportion to the increaseof population, but far in 
excess thereof. You win please to remember that the license fee, which 
forty or fifty years ago might have been a very inadequate reward to the 
inventor, will to-day enable him to live like a prince. Let me remind 
you that yon are here legislating for posterity. That as the population 
of the United States has gone on increasing in the last fifty years, it 
will, in like proportion, go on increasing in the years to come. And I 
beg you to consider the importance, when this country shall contain a 
population of one or two hundred millions, of a patent which it is for 
the interest of the patentee that the public should generally use. Every 
year adds to the number of the population, and every year we live addd 
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to the value of each patent. What to-day is i^osaibly an inadequate 
reward to the patentee is sure, in the slow growth of years, to exceed 
one's wildest anticipations. 

I am not here, Mr. Oh airman, to advocate the repeal of the patent 
law. I could not if 1 would, and I would not if I could. At the same 
time, I am very far from sharing in the opinion of others, that the pat- 
ent law is the principal element of our national prosperity. The most 
valuable inventions were made before the patent law was heard of, and 
they would continue to be made though the last vestige of the patent 
law were blotted off the statute-book. The patent law does not bring 
the invention out of the inventor. It is in his nature, and, though pov- 
erty and ruin and disgrace were staring him in the face, the genuine 
inventor would still go on, as Milton sang his song, not for the present 
time, or for the ten pounds paid him, but because he could not help it. 
It is a very great wrong to suppose that this class of the community 
are actuated by love of filthy lucre. They don't invent, Mr. Chairman, 
for money, but because God makes them invent. But still there is a 
larger class of so-called inventors that do need this petty stimulant. 
If I had the power, I would not repeal the patent law ; I would amend 
it, and if I could not remedy the defects, I would repeal it altogether. 
Judge Drummond says the patent law ought to be radically amended or 
totally abolished. 

The history of the world is but a history of inventions, made, many 
of them, before, as I say, a patent law ever was heard of 

A Gentleman. But will the inventor develop and introduce his in- 
vention without the stimulus of the patent law Y 

Mr. Payson. You may as well ask me *' will a mother forget her 
suckling child,'' as to ask whether an inventor will neglect or abandon 
the prc^uct of his brain. He loves it, cherishes it, and while life and 
being last he will follow it, although he sees his wife in rags and his 
children without bread to eat. 

I am happy to say that we are acting in entire unison and concert 
with inventors all over the CTnited States. I am happy to say that the 
most earnest advocates of the amendment which we are here seeking 
to have passed are those inventors that know, more than I know, the 
necessity of the law ; and the only fault they find with this bill is that 
it does not go far enough. There are others, the representatives of in- 
ventors, and still others who are making their living by the manufac- 
ture of patent machines, who are heartily with us. And I wish to 
repel, with the utmost earnestness of which I am capable, the stigma 
sought to be cast upon us, that this is an attempt upon the part of a 
tew infringers, men who have no interest in patent law, to get rid of 
the effects of their infringements. 

We are aiming at the greatest good to the greatest number. I be- 
lieve sincerely that what I have been doing here is as much for the inter- 
est of the patentee as it is for the interest of those who use his device. 
I do not understand this cry, ^^ Great is Diana of the Ephesians." It is 
the same old cry that the world has heard for a thousand years, which, 
however, I confidently trust will have no manner of weight with this 
committee ; but the rather that the manifold considerations already pre- 
sented will commend at least these more important sections of this bill, 
which I have hurriedly discussed, to your hearty approval and cordial 
indorsement. 

GEORGE PAYSON. 
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AEGUMENT OP MR. WHITMAN. 

[February 22, 1878.] 

Mr. Whitman, of Washington^ addressed the committee. 

Before calling year attention, gentlemen of the committee, to the sec> 
tioas of the bill before you, I want to take the liberty of answering a 
question put by the honorable chairman of this Oommittee. 

During the discussion,in whichlhavetakenagreatdeal of interest, the 
statement was made that more patents were taken out, according to the 
population, in certain Western States than in all the New En gland States. 
I was somewhat surprised at the time to hear such a'statement, but I find 
upon examination that it is so. The honorable chairman of the com- 
mittee inquired, ^<How was it with the South!" I have taken occasion, 
for I felt a deep interest in the matter, to examine the report of the 
Commissioner of Patents for the last year (1877) upon that point, and I 
find that in the adjoining State of Maryland, during the year 1877, one 
person in every 4,067 took out a patent; in New Hampshire, one person 
in every 4,080 took out a patent; in Maine, one in every 4,749; in Ver- 
mont, one in every 5,733; in Texas, one in every 7,117; and in Louis- 
iana, one in every 9,073. It would appear from this statement that the 
State of Maryland has already left in her wake no less than three of the 
New England States, and that the remote State of Texas is only a little 
behind the State of Vermont. 

Mr. ELBBEDaB. That would not show precisely how many patents 
were taken out in the respective States. 

Mr. Whitman. No, sir ; it was not that ; it was the estimate of the 
number of patents according to the population. I will read the state- 
ment again. The experience of every lawyer practicing before the 
Patent Office, in patent cases, is, that the number of patents taken out 
in the Southern country is wonderfully increasing. The gentleman has 
mistaken my statement, and I read to him again: <<In Maryland, dur- 
ing the year 1877, one person in every 4,067 took out a patent" 

Mr. Eldbedob. My question is this: Supposing one person to have 
taken out twenty patents f 

Mr. Whitman. The estimate was not based upon the number of pat- 
ents that any one particular person had taken out, of course. 

The Chairman. Did I understand you to say that the ratio in Mary* 
land was one in every 4,000 f 

Mr. Whitman. One in every 4,067. It would appear, then, gentlemen, 
that the Southern State of Maryland — that is, looking at the Southern 
States as those south of Mr son and Dixon's line— has already left not 
less than three of the New England States in her wake, and that the re- 
mote State of Texas is only a little behind the New England States. I 
know that it has been a fashion among the members of Congress from 
the West and South — perhaps not of the South, but certainly of the 
West — it has been the fashion among members of Congress represent- 
ing particularly agricultural constituencies in the West, to speaik of 
patents as a New England institution. They look upon patents very 
much as they look upon codfish, or baked beans, or wooden nutmegs, as 
the gentleman suggestn, as purely a Yankee institution; whereas, in the 
adjoining State of Maryland, they took out more patents, according to 
the population, last year, than they did in several of the New England 
States. 

But, Mr. Chairman, I will direct your attention to the bill pending 
before the committee. I have had time to consider only a tew sections 
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of this bill, and I sball therefore call year attention only to those sec- 
tions that I have found time to examine. 

Of these, the section relating to reissaes seems to be the most impor- 
tant of those to which your attention has been directed. Now, in order 
to understand this matter of reissues, it is necessary, in the first place, 
to follow up the procedure of taking out a patent; for it is impossible to 
understand the theory of reissuing a pat^it without following op the 
steps incidental to taking one out in the first place. The first thing that 
the inventor does, when he has made an invention, is to embody it in 
some form. Sometimes he makes a machine which not only embodies 
the invention as the model would embody it, but shows an article ca- 
pable of actual practice and actual results. Now, at the very instant that 
he has completed that machine he has an inchoate right of property es- 
tablished, for it is not the taking out of a patent that first vests in him 
rights recognized by law. That property- right was partially established 
as soon as he made the invention. He can assign it, he can sell it, and 
it is valuable to him. The very instant he has made that invention, un- 
der the laws, he may put an assignment on record, and perhaps obtain 
thousands of dollars for the child of his brain, although his rights be- 
come more distinctly defined when the invention is reduced to practice, 
or, in other words, when he has made the machine capable of actual and 
successful use. 

A great deal of talk has been made before the committee about fraud- 
ulent reissues. W^Il, Mr. Chairman, it seems almost impossible to de- 
signate any instrumentality known to the law that may not, in the hands 
of bad men, be made the vehicle of fraud. Take the matter of convey- 
ances* It is a matter of daily practice, as you who are lawyers well 
know, to file a bill in equity against a party who has taken property 
under a fraudulent conveyance ; and we know that after taking out an 
execution, it is frequently necessary to file a creditor's bill, in order to 
follow the property of the judgment-debtor into the hands of fraudulent 
vendees. Now, how thoroughly absurd would it be to stand here and 
condemn the whole system of conveyancing throughout the country, 
and brand it as a fraud, because there are, now and then, fraudulent 
conveyances! And I venture to assert that where there is one fraudu- 
lent patent taken out there are hundreds of fraudulent conveyances 
made. 

The main argument against reissues seems to be that the model may 
show what is not described in the original patent. In this connection, 
I am free to state that while I do not oppose the amendment that has 
been suggested by the Commissioner of Patents, to strike out the word 
^< model " from this section, I think it would be well for you to investi- 
gate both sides of the question before making this important change. 
The argument against relying on the model in reissuing seems to be, 
that a man may deposit a model in the Patent Office, and leave it there 
for three or four or more years ^ that meanwhile devices which are shown 
in that model, but not in the patent, are introduced into use in the 
workshops of the country ; and that therefore the parties who use the 
devices shown in the model had no opportunity of knowing that they 
were, or would be, patented after four or five years — say the objectors ; 
the party comes back to the Patent Office; picks up his old model ; pre- 
pares drawings to correspond with his model j writes a specification, 
describing what is shown in the drawings; claims certain features that 
are shown in the specification; and he goes before the public ¥dUi the 
patent, claiming not what was described in his original patent, but what 
was shown in tbis model at the Patent Office. Supposing, what is not 
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probable, that a reissue of this kind would be sustained by the courts, 
there is no doubt but that it would operate as a hardship, which would 
be remedied by the amendment. 

But there is another point, which should be considered, that the gen« 
tlemen who have discussed this matter have not called your attention 
to. Now, in the case cited, instead of depositing a model in the Patent 
Office at the time the application was filed, suppose the inventor had 
quietly put the model away upon his shelf; suppose he made an oper- 
ative machine, and did as Whitney, the inventor of the cotton-gin, who 
locked up his invention in his stable. Five years afterward he goes to 
the stable where this machine has been hidden from the public, trans- 
ports it to tilie Patent Office, ^nd takes out a patent, claiming broadly 
everything shown therein. Kow, not one of these gentlemen who have 
argued against this use of a model in reissue cases would attempt for a 
moment to say that the party hi^ not the right to take out a patent on 
the old machine that was hidden away, unless he had abandoned it to 
the public, or it had been for two years in public use. 

Now, what difference would it make to a defendant whether a suit 
was brought upon the reissue founded on the model at the Patent Office, 
or on an oi^nal patent based on the secreted machine f So, after all, 
this matter of reissuing a patent upon the model is not so decided a 
hardship as the gentlemen would have us understand. At the same 
time, I can say that I am opposed myself to the word ^^ model ^ in the 
law, and I am willing that it should be stricken out, though it has been 
the law in this country since the foundation of the patent system. . 

Here is another point : It seems to have been supposed by some of 
the gentlemen who have addressed the committee that the right to re- 
issues comes by statute — by the act of 1832, in which reissues were first 
mentioned ; that it is a boon or favor received from the Congress of that 
time. Now, as a matter of fact, the United States has been in the habit 
of correcting its own grants from the date of its foundation. As long 
ago as 1828, before this law of 1832 was parsed, Henry Olay being then 
Secretary of State, some inventor came to him to take out a reissued 
patent. There was no authority under the law for doing it; there was 
no section providing for it; but that reissue was taken out and litigated, 
and carried to the Supreme Court of the United States. It was the 
case of OrarU v. Raymond^ that has been referred to by my brother 
Storrow. Upon the coming up of the case to the Supreme Court of the 
United States, most able counsel were engaged on both sides ; the Hon. 
Daniel Webster, then in the Senate, representing the defendant. That 
gentleman took the ground that Henry Clay had no right to reissue that 
patent; that he had no authority by law; and that, in order to reissue 
that patent, he should have had some authority given directly from the 
statute. But Chief Justice Marshall, (and who shall question his de- 
cision f ) then upon the bench, decided that he had such a right, and that 
ii, was right under the patent system. Therefore you are not repealing 
a boon that has been granted by Congress to the people of the United 
States, but, in denying the right to reissue a patent upon a model, you 
are taking away from the citizen a right which he has had since the 
foundation of the government; a right which whs given to him, irre- 
spective of the statute as it existed at that time, by such a man as 
Henry Clay ; and a right that was declared to l)e valid by such a jurist 
as Marshall, after a most thorough argument at the bar by such an in- 
•terpreter of the Constitution and laws as Daniel Webster, 

Mr. HuBBKLL. Is not a model deposited at the Patent Office open to 
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the public inspeotion, and evidence to all the world that what it con- 
tains is the substance of the patent f 

Mr. Whitman. If it is deposited there, and the Oommissioner puts 
it in the model cases. 

Mr. HuBBELL. Are they not all arranged so the public can see them — 
cannot any one go there and see them f 

Mr. Whitman. He cannot, perhaps, find a model that represents some 
particular invention, unless it happened to be in the model case. It 
might be in the examiner's room ; there is very considerable trouble in 
keeping models in the cases all the time, because the examiners are al- 
ways engaged in examining new applications and require the models ; 
and they are sent to their rooms, where they are frequently kept for 
days and weeks. If I am wrong in this, here is an examiner of the 
Patent Office, who will correct me. 

Mr. HuBBEiiL. Oannot any one go in there and call for that model, 
and be either taken to it or it brought to him f 

Mr. Whitman. Yes, sir ; he can. But I would also say, as the law 
now stands, a model is not requiredjto be produced when the application 
for letters patent is filed. 

The Ohaibman. That is only a rule of practice at the Patent Office. 

Mr. Whitman. That is only a rule of practice at the Patent Office* 
It is not necessary for the Oommissioner to demand a model in any case 
without he chooses to do so. 

Mr. Eldbbdob. And the model is not made notice by law to anybody. 

Mr. Whitman. No, sir ; not by the statute. It does not properly 
constitute a part of the record, as the statute now stands. Under the 
old law, as it existed prior to 1870, 1 think the model did constitute a 
part of the record. I see an ex-Oommissioner of Patents present, and 
if I am incorrect he will inform me. 

Mr. FooTB. It is not part of the record; still, it was always referred 
to. 

Mr. Wabd. Is the model in any sense such notice to the world as the 
patent itself— legal notice to anybody f 

Mr. Stobbow. It is nothing that a man is bound to take notice of. 

Mr. Eldbbbgb. The records are made notice. 

Mr. Stobbow. The public records are made notice. 

Mr. Eldbbdgb. I am not aware that the model is notice. 

Mr. Whitman. I should not suppose that in the present condition of 
things it is. The Oommissioner is not required by law to call for a 
model, but he is required to call for drawings, spedflcation, and oath of 
inventor. 

Mr. TowNSHBND. There is another thing in regard to models in this 
bill. 

Mr. Whitman. There is a seetion making models evidence in ooorts. 

Mr. Si^OBBOW. Making certified copies as good as originals are. 

Mr. Whitman. That is what it amounts to. Heretofore there seems 
to have been some doubt on the subject. Models have always been 
good in the courts as testimony, but some question on the point l^ been 
raised. 

Mr. HuBBELL. Is it not the practice in courts to make models from 
those in the Patent Office, and have them certified and admitted in evi- 
dence in a case f 

Mr. Whitman. That is the practice. 

Mr. HuBBELL. Does not the law require, also, the Oommissioner to 
demand a model, where the nature of the case admits of a model f 
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Mr. Whitman. It does not reqaire, but allows him to do so; how- 
ever, I shall be obliged to pass over this ground very rapidly. 

As I said before, in order to understand this matter of reissue, it is 
necessary to follow up an application for a patent 

Now, in the first place, when the inventor has made an invention, he 
generally goes to the model-maker and employs him to make a model ; 
but sometimes he makes it himself. That is what the inventor sees 
himself, and also what he makes himself. Certainly there can be no 
better evidence of what the man really does invent than that model. 
He makes it with his own hands, or it is made under his own eyes. 

He sends that model on to Washington, or puts it in the hands of 
some local practitioner to prepare an application for the Patent Office. 
The next step is to prepare a drawing from that model. As a matter 
of fact, the inventor very frequently never sees that drawing, as the 
law now allows the drawing to be signed by the attorney. The model 
comes on here to Washington ; the attorney prepares the drawing 
from the model, and signs it himself, as he has a right to do, by 
the express words of the statute. After the drawing is made, a 
specification is written, descriptive of the drawing. It is then sent back 
to the inventor, who reads it, and makes the oath of invention. It is 
not considered necessary for him, under the law and practice of the 
Patent Office, to see the drawing. Then the application is filed at the 
Patent Office for action. The di£ferent inventions filed at the Patent 
Office are divided into some twenty-two different classes, each being in 
charge of some one examiner. Suppose I file an application for an im- 
provement in a sewing-machine. The application is referred to the ex^ 
aminer having charge of that particular class. The duty of the exam- 
iner, upon having an application referred to him, is to carry out the 
words of the statute, and make a thorough examination as to its nov- 
elty. In the first place, he makes an examination of all American pat- 
ents which have been heretofore granted, which he can do with facility, 
because the drawings are arranged in the port-folios of the Patent 
Office, so that they can be easily reached. Having made a thorough 
examination of all the American patents, it is then his duty to examine 
foreign patents, and this examination is not so thorough, perhaps, as it 
might be or as it ought to be, which is occasioned from tne &ct that we 
do not receive at our Patent Office copies of all foreign patents ; and to 
make a thorough examination, they should all be searched. However^ 
there are very complete collections of French and English patents^ 
through which the examination can be extended. Having made that 
search, he then goes to the encyclopedias, reference-books, digests, &c. 

If he finds anything in the way, as in nine cases out of ten he does, 
he writes and informs the inventor his application has been rejected, or 
informs him it will be necessary to modify his specification ; that there 
are other inventions before him; and usually reference is given to a 
number of prior inventions. T|iis is particularly true in cases of sewing- 
machines, harvesters, plows, stoves, &c., classes of inventions in which 
there have been many patents grants. 

Then it is necessary for the inventor to modify his application accord- 
ing to these references that are given. And here a point is made that 
I want to refer to. The objection has beeu made that specifications 
should not be corrected by an amendment filed at the Patent Office. 
Under the theory of the objector, it seeujs to be perfectly right that the 
inventor should go back to the original specification and correct his 
patent by that, but he should not correct it by any other amendment 
filed in the Patent Office. Now, you will observe from what I havft 
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stated, in niae cases out of ten — I do not know that it woald be an ex- 
aggeration to say ninety-nine oat of one hundred — the case is first re- 
jected, and it is necessary for the inventor to rewrite it. Now, that re- 
written specification is the specification that goes oat with the patent. 
It is the amended specification, not the original specification. After 
the specification is amended, it is printed by the Patent Office, and the 
inventor has no right to see it while it is in progress of being printed. 
It is sent to the Government Printer for that purpose, and the Govern- 
ment Printer may perhaps make mistakes, or the proof-reader make 
mistake^. I have known cases where whole paragraphs have been left 
out, and this ail without the fault of the inventor. The inventor then 
takes out the patent with the specifications and drawing, and upon ex- 
amination he finds that the Government Printer may have left out por- 
tions of the specifications. 

Mr. Stobrow. I had a case last week in which the Government 
proof-reader changed the meaning of the sentence by altering the punc- 
tuation. 

Mr. Whitman. He finds that error, for which there is no remedy ex- 
cept the right of rdssue. He comes back to the Patent Office ibr a re- 
issued patent, which is the only way in which the correction can be 
made, and the office, of course, corrects it for him. That shows how 
valuable this right of reissue is. 

The OuAJMUAN. What is your opinion about the limit of that right f 

Mr. Whitman. I should say, in regard to the right to limit reissufts 
to three years, that, I believe, is the time which has been recom- 
mended 

Mr. Baymond. I think a long term 

Mr. Whitman. I will try to answer the question of the honorable chair- 
man by citing a case {Morey against Lockwood) that went to the Su- 
preme Oourt of the United States. One of the parties went to the Ps^teut 
Office and applied for a patent. A party goes to the Patent Office (the 
party in this case) and makes application for a patent. His claims were 
rejected by the Commissioner of Patents — some of them. It was after- 
wards decided by the court that he had a right to those claims. Ifow, 
a man may not know that his patent is invalid till it goes into the 
courts, for if be takes it to the patent lawyers, there may be a dispute 
about it ; one will tell him it is good and need not be reissued, and an- 
other that it is bad, and ought to be reissued. He may not actually 
find out this error until the case is litigated in the courts^ and we all 
know what litigation is in courts. Why, I know a case, now on the 
docket of the court in the other end of this building in which I am one 
of the counsel, which has been there for over two years since the appeal 
was docketed. Now, follow up patent litigation ; the man may be four 
or five or six or seven or eight years before his case reaches the Supreme 
Court of the United States, before he finds that his patent ought to be 
reissued. He makes the attempt, and finds a three years' limitation is 
on the statute-book. Now, there is no justice in that, I think. If the 
patentee has the right to the reissue of the grant at all, he should have 
the right during the whole term of the patent. 

As I stated l^fore, the government has always exercised the right to 
correct its own grant, and this correction often benefits the public more 
than It does the patentee. Now, here is my idea of a patent : The gov- 
ernment says to me if I have made an invention (and I have made one 
or two, I think), ^< You have an invention and you have a right to keep 
it locked within your own breast ; it may be valuable — it is valuable — 
and we want the right to use it. Now, the Constitution of the United 
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States and the acts of Congress antiborize ns to make a contract with 
yon. Yon file an application at the Patent Office and give as a thor- 
ongh description of your invention in snch a manner as it may be un- 
derstood by those skilled in the arts, and we will give yon a patent.'' I 
comply with the agreement. I go to the great pains and expense of 
preparing specifications and drawings, and file them at the Patent Office. 
Kow, the consideration that the government receives for the grant of 
the patent is that written description ; for that written description, after 
the expiration of the patent, enables the pablic to make and use the 
invention forever. Take the case of Whitney, the cotton-gin inventor. 
Why, gentlemen, less than a centnry ago seven or eight bsUes of cotton 
were seized on the English docks, on the ground that so moch cotton 
could not be produced in the United States market. Now our export of 
this most valuable staple is millions. It is scarcely neeessary to go to 
history to find out the reason. 

In the old time it took a negro woman a day to gin a pound of green- 
seed cotton. Now look at what the cotton-gin is doing. It built up 
that staple for the Southern country, it built up the great plantations of 
the planters of the Oa^olinas, and it has been of most inestimable ben- 
efit to our people. Take that case as an illustration. Whitney, the 
Georgia school-master, might have quietly locked that cotton-gin in the 
stable where he first put it, and kept it there. He might have quietly 
ginned the cotton for himself, and made a fortune in ginning cotton for 
the neighboring planters. But the government says : ^^ You have made 
a great invention ; we want a right to use it. Yon shall have a patent 
if you will permit the plainters to use it upon reasonable terms, and 
after the patent has expired allow the invention to become the property 
of the public. We therefore ask you to tell us all about it." The invent- 
or assents to the arrangement, and writes a description and files it at the 
Patent Office. But suppose the description is defective; suppose he files 
there a defective drawing or specification and goes on secretly manu- 
facturing his cotton, and at or before the end of the patent term dies or 
transfers the right to manufacture to another. The public has not re- 
ceived its consideration for the contract; it has not had the clear de- 
scription of the invention to which it is entitled. In that case it would 
be necessary for the inventor to reissue the patent for the benefit of the 
public ; and it is not only so in that case, but more particularly is it the 
case in chemical manufactures and patents for processes and compounds, 
where a correct description is the only means of using the invention. 
Therefore, we must well understand before we abolish or limit the right, 
or attempt to do so, that we are using a sword that cuts in both direc- 
tions. 

I have not time, however, to go into this reissue matter at any length. 
It seems to me, however, that the present amendment of the law obvi- 
ates all difficulties that arise now in reissues. The only objection, and 
the objection universally urged^ is, that something may be introduced 
into the reissued patent which is not shown in the original patent, and 
thereby the public may suffer. Some gentlemen who have addressed 
the committee have spoken quite pathetically of the sufferings of our 
large manufacturers in this connection. I must say I have never known 
of such cases as some of those cited ; but I have known of inventors 
who, under bad advice, took out expanded reissues, litigated them at an 
enormous cost, and lost all their money for their pains. The taking out 
of these expanded reissues injures the person who procures them, in 
nineteen cases out of twenty, more than it injures anybody else. 

Take one of the cases that has been cited, as an illustration. Here a 
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man, at a great expense, takes oat a reissued patent. He may have 
been advised to do so by some incompetent attorney, and goes throagh 
the courts to the Supreme Oonrt of the TJnited States. He spends 
thousands of dollars. The Supreme Court declares, as they should do^ 
that the reissue is invalid ; and who has been injured t It strikes me 
that the party who has taken out the reissue is the sufferer; and that 
judicial investigation, which our fifth section requires, is the best safe- 
guard against improper reissues. 

Mr. Baymonb. How many cases do you know of, that have gone to 
the Supreme Court, where the accidental or fraudulent defect has been 
found out by litigation more than five years after the date of the patent f 
Could not all the instances that are in the books, of that kind, be count- 
ed on your fingers! 

Mr. Whitman. I think if you will take the trouble to look up the re- 
ports, you won't find that many cases reach the Supreme Court within 
five years after the patent was issued. 

Mr. Mason. In a case pending before this committee, for an exten- 
sion, it is alleged that there were eight years lost, and the illustration 
that Mr. Whitman made recalls it. In that case the specification was 
filed, and the Commissioner granted a patent for only the portion of the 
claim which he thought was not covered by prior invention, and reject- 
ed the other portion of his claim. It went along five years, and it went 
into court, and they found that the specifications to the patent that had 
actually been granted to him were an infringement. An attorney was 
appointed and investigated the original patent, and went back long 
enough and convinced the Commissioner that all the autl^ority that had 
been cited for throwing out a portion of the specification was wrongly 
construed, and they granted a reissue on the original specifications. 
That was more than eight years after the thing had happened. That is 
one of the grounds that they claim an extension on ; they claim that it 
was an error on the part of the Commissioner, and the Patent Office 
itself, in granting the original patent, and therefore they lost eight years 
of their time. This question of reissue practically comes up in some 
cases. 

Mr. Whitman. Mr. Mason very justly observes that if any limitation 
is made it should be after the time that the mistake is discovered. It 
strikes me that a limitation of that kind would not be objectionable. 
For instance, a man takes out a i>atent covering a combination of five 
different elements, ovfour^ and he sues a man who uses a machine hav- 
ing three of these elements; it goes to the courts, and on appeal to the 
Supreme Court of the United States, which learned tribunal is in the 
habit of deciding a patented combination covering four co-operating 
parts is not infringed by a combination covering three. If, in this case, 
the court construed the claim to be for a combination of four parts^ of 
course the only remedy is to go back and take out a patent covering 
the combination of three parts. Now, if the limitation could be made 
to run irom the date of the decision of the Supreme Court, or the period 
the knowledge has been brought home to him that his patent is invalid, 
I do not know that the limitation would be altogether objectionable. 

Mr. HUBBBLL. Where is the legal or equitable right for any limita- 
tion at ail, if he has the right to a reissue f 

Mr. Whitman. I do not propose to defend any limitation whatever ; 
neither do I stand here to advocate one. 

Mr. Stobbovt. There is no practical necessity for compelling a man 
to take it out as soon as he needs it ; they are quick enough to take out 
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a reissue if the original patent has been found bad. Our sixth section 
gives a sufficient motive. 

Mr. Whitman. Then comes the following section, seven (7), and that 
seems to be a necessary amendment of the law, although I have not 
heard it alluded to at all before this committee. It provides as follows : 

Sec. 7. Whenever a patent has been issued to one person for an invention actually made 
by him jointly with another, or others, or a patent has been issaed to several persons for an 
invention made by only one or more of them, and such error has arisen through inadvert- 
ence, accident, or mistake, the Commissioner, upon the application and oath of the true in- 
ventor, or inventors, and with the written consent of all the owners of said patent, entered 
of record, may correct the mistake as a clerical error. No new patent shall be issued in 
such case, but the correction shall be entered upon the old patent, or the record thereof, or 
both, and said patent shall thereafter, for all purposes, be regfarded as having^ been properly 
issued, in its corrected form, at the date of its original issue. Upon such correction, a fee 
of twenty dollars shall be paid, under such regulations as the Commissioner of Patents may 
from time to time prescribe. 

The law now seems to be obviously defective on that point. For in- 
stance, supi)ose two men, A and B, mistakenly make application to tbe 
Patent Office as joint inventors. Afterward it turns out that they are 
not joint inventors, but the invention, instead of having been made by 
A and B, was in fact made by B. This may be a very common mistake, 
because persons taking out patents in different parts of the country are 
not skilled in the patent law; they do not know whether they are sev- 
eral or joint inventors, and they may honestly fall into that error. They 
come on to the Patent Office, four or five years afterward, for a reissue 
of the patent, and the Commissioner informs them that there is no au- 
thority in law for the reissue of the patent. I am somewbat doubtful 
upon the legal. ground that has been taken by the Secretary of the Inte- 
rior and the Commissioner of Patents upon that question, but I do not 
propose to question, at this time, such distinguished authority. The 
inventor is informed by the Commissioner of Patents that he has no 
right to take out a reissue. There is only one remedy in that case, and 
that is a rather expensive one, if there is any. The patent law provides 
for interferences. Therefore, in a case where two parties make applica- 
tion for a patent for the same invention, an interference is declared be- 
tween them, and one of the parties has the right to prove that he was 
the prior inventor to the other party. 

Well, now, in this case the only remedy would be for one of these 
parties, who was in fact a several inventor, to file an application of his 
own. An interference would then be declared between the several ap- 
plication and the joint application, and if he could prove that he was 
the original and first inventor, priority would legally be awarded for his 
invention. Then, however, the public would be burdened with two pat- 
ents for the same thing, and it would probably be necessary for one of 
the parties to go into a court of equity and file a bill to have the other 
patent declared void. V^ell, now, this section of the law obviates all 
that trouble and difficulty by merely allowing the Cominissiouer to cor- 
rect as a clerical error that mistake. 

Section 8 I have not had time to consider, and section 9 has been 
pretty thoroughly discussed, I believe. I will pass over the other sec- 
tions till we come to 13. 

Some statements were made in regard to this section by some of the 
gentlemen who argued the case before the Senate committee, which 
seem to me ought to be answered. The ground seems to have been 
taken that one of two joint owners of a patent has no right to assign or 
license other parties in such a way that an action could not be main- 
tained against them for an account by the other joint owner. Now, the 
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oonrts have decided that point witbin the last ten years, and this sec- 
tion of the law merely legalizes or re-enacts the decision. 

Mr. Payson. It has not been decided by the Supreme Court. 

Mr. Whitman (to Mr. Payson). These cases to which I would call 
your attention are those of Vose v. Singer j by the supreme court of Mas- 
sachusetts, and a decision of Mr. Justice Drummond, of your own circuit. 

Mr. Payson. The Supreme Court never have decided it. That case 
in which Judge Drummond did decide it, I know all about ^ and I know 
there is a great deal of doubt about the correctness of that decision. 

Mr. Whitman. That certainly is a railroad case, and one with which 
you are undoubtedly familiar. I think that Judge Drummond clearly 
decided that where a patent had been issued to two parties, or where 
the parties were tenants in common 

Mr. Payson. He did decide that precise question ^ but what the Su- 
preme Court would do, we do not know. 

Mr. Whitman. That precise question has been decided in that way 
by the circuit court of the United States, and after long and thorough 
argument by the supreme court of Massachusetts, in the case of Yose r. 
Singer. 

We may go back of the decisions of the court, and go to common 
sense upon the question. There is a doctrine, based on the English 
statutes that have come down to us, that one of two tenants in common 
of real estate may compel the other to account for the profits, although 
at common law there was no such right for an account. It depends 
upon the statute of Anne, I think. 

Mr. HuBBELL. I think my remark, made before the Senate commit- 
tee, covers that point — that a man cannot sell what he did not own, and 
that Congress cannot give a man a right to sell what he did not own. 

Mr. Whitman. A patent right bears no analogy to the ownership of 
real estate ; it is not the same thing, by any means. Suppose I am one 
of the joint owners of a valuable patent, for a sewing-machine. Now, if 
the other joint or part owner sells, say, one of these machines in every 
county seat in the country, he enhances the value of that patent by 
simply sellingthatnumberof machines, andhe makes my rightas a tenant 
in common more valuable than it was before. Another analogy that might 
be drawn would be between the right of way over a piece of real estate 
and the right to use an invention. Suppose three or four parties pos- 
sess the right of way over real estate, what lawyer here, or anywhere, 
would think of compelling the joint tenants who use a right of way to 
account to the one who did not use it f The courts have never held — at 
least, I have yet to see a recognized authority where they have held — that 
one or more tenants in common or joint owners of a patent could be com- 
pelled to account to the other for using the invention. Each one is an 
owner^ each, as tenant in common, has a right to enjoy; and, by the 
statute, enjoyment of a patent consists in making, using, or vending, and 
in licensing others to do this ; and each tenant may so enjoy it, because, 
from the nature of the right, it cannot be otherwise enjoyed. This 
section simply re-enacfi what has been decided by the courts. More- 
over, it makes the law uniform all over the United States, and takes 
away from the State courts the power of establishing conflicting rules 
concerning property in invention. 

I will omit several sections to which I had proposed to call the atten- 
tion of the committee. 

Section 19, in regard to the taking out of patents in foreign countries, 
and the taking out of patents in the United States, reads as follows : 
8ec. 19. Section forty-eight hundred and eighty-seven of the Reyised Statates shall be, 
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and hereby is, amended so as to read as follows : No person shall be debarred from receiTii^ 
a patent for his inyention or disooverj, nor shall anj patent issued subsequent to March 2a, 
be declared invalid, by reason of its having been first patented in a foreign country upon the 
invention of the same person, unless the same has been introduced into public use in the 
United States for more than two years prior to the application ; but all applications here- 
after to be made for patents for inventions which shall have been patented in a foreign coun- 
try npon the invention of the same person shall be made within two years after the date of 
such foreign patent. 

As the law now stands, if an invention or patent is taken ont in a for- 
eign country, the statutes limit the American patent to the term of the 
foreign patent, or to the one having the shortest term. That is to say, 
if I take out a patent in England, where patents are granted for fourteen 
years, and afterward come here and take out a patent, the law of the 
United States would limit me to a term of fourteen years from the grant 
of the English patent. On the other hand, if 1 should take out my pat- 
ent here first, that patent is published by the United States Patent 
Office all over the world, and all over Europe. If I go to Chancery 
Lane, in London, to the British Patent Office, you can look at any Amer- 
ican patent that you call for. It is publicly tiled there a few weeks after 
it is issued from our office. That is a publication under the British law 
that renders a subsequently-issued patent void. If I take out a patent 
in the United States first, it is impossible for me to take out a valid pat- 
ent abroad, in England, for instance, because it will be published there 
before I can file an application, after receiving my patent here. 

Hon. Mr. Vanob. Could you file a caveat! 

Mr. Whitman. Under the British law, a caveat cannot be filed. 

If, under these circumstances, I filed mi application in England, it is 
probable that the patent would be granted, because they grant all appli- 
cations unless an opposition is filed. They do not make any prelim- 
inary examination, but grant you a patent and leave you to vindicate 
yourself in the courts afterward. So that the patent would be granted; 
but if I went into the English courts with that patent, I would be met 
by the unanswerable argument that the invention described and claimed 
Imd been published in England before I took out the patent, and there- 
fore that my British patent was not worth the paper upon which it was 
written^ Which horn of the dilemma is the inventor to take f If he 
takes out the invention in the United States, he is at the mercy of any 
pirate in Great Britain ; for in Great Britain it is not necessary that the 
inventor should take out the patent — any party may take it out. If I 
take my patent out in the United States first, it is only necessary for 
some British sharper to go to the United States PiU^ent Office and pick 
up the patent there, or pick up a copy of the American specifications, 
and take out a British patent as an importer — a man who had no right 
ta the inventicm whatever ; and he thus gets a valid patent — a patent 
recognized by the British laws and the courts of Westminster Hall. Af- 
terwards, if I go to England and take out a patent, I am met with two 
defenses : first, that my invention was published abroad ; and, secondly, 
if it had been patented by the English importer, that he is prior in point 
of time to me. 

Now, there seems to be no sense in that provision whatever. As the law 
now stands, if I do not take out a foreign patent at all, bat take out my 
patent first in the United States, Uncle Sam gives me a seventeen years' 
paitoit without question. That is, if I say to the whole civilized world, 
^'Take my sewing-machine," or <^Take that invention and use it the 
world over," but take out no foreign patent, I can come to the United 
States and take out the patent, and they give me without question a 
term of seventeen years. On the other hand, if I go abroad and take 
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oat foreigD patents, and say to the foreigners that they shall not ase my 
invention, Uncle Sam limits me to a patent the term of which is short- 
ened, and which mast correspond to that foreign patent. In other 
words, Uncle Sam says : ^^ Let all foreign conntries compete with the 
American manafactarers who ose that invention in the markets of the 
world, and yoa may have a seventeen years' patent; or take oot your 
foreign patent, and tbns prevent them from having an advantage in com- 
petition, and year term of patent shall be shortened — if yoa prevent 
them from competing with as in the markets of the world, we will limit 
your right in the invention." 

Mr. Mason. The United States would say, if yon patent in Austria, 
yon shall not have a patent of the United States but for five years. 

Mr. Whitman. What sense is there in that f 

But not only are American inventors affected in this way; the for- 
eigners are also affected. In nine cases out of ten, foreign inventions 
introduced in this country are worked by American capital. A man 
takes out a British patent, and be corresponds with the people of the 
United States, but as the law now stands the American capitalist would 
hesitate or decline to invest in that foreign patent; for be may be met, 
after be has taken out bis American patent for seventeen years, with 
the assertion that the patent has expired in some foreign coantry, and 
it is not worth the paper upon which it is written. How is anybody to 
know but that that patent has been taken out abroad f I deiy' the best 
patent lawyer to make an examination in this case which would satisfy 
the capitalist; he might say that the patent on its face was valid, but 
there may be a patent in Austria, Prussia, or Italy, which we know 
nothing about. 

Mr. Mason. Or in Spain, where they do not publish them f 

Mr. Whitman. Therefore we cannot give you au opinion as to the 
clearness of your title; in consequence, there is a cloud on every for- 
eign patent, and it prevents American capital from being invested in 
foreign patents, and prevents thousands of operatives, now out of em- 
ployment, from earning their bread. That seems to be a good argu- 
ment, if there is one, for the repeal of that senseless proviso. 

Hon. Mr. Bbigos. If the United States Government issues a patent 
for seventeen years, and that is published abroad, and there is no effort 
made by the patentee to protect himself abroad, has a party in a foreign 
country the right to manufacture that article without asking for a patent 
from that government f 

Mr. Whitman. He has, sir. As a matter of practice, British manu- 
facturers to-day have their agents in the British Patent Office hunting 
up American patents. 

Hon. Mr. Bbiggs. Can he send that production back here withoat 
infringement f 

Mr. Whitman. No, sir ; not if it was a patented machine. He might 
if it was the product of a patented machine, or a manufactured article 
which would pass into the hands of commerce and become undistin- 
guishable from the patented article. If it was a patented machine that 
could be recognized — for instance, a sewing-machine — ^it could not be 
sold in this country without infringement. 

This agent will find some new invention, for instance, in sewing-ma- 
chines, and the English manufacturer will seize upon that description 
and go right to work and manufacture the machine; but if he sends 
that machine back to the United States for use, he will be met, of 
course, with the answer that he had no right to use the invention in 
the United States, for the right to patent covers the right ^^ to make, 
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vend, and ase the inveDtion." The right to make and vend may have 
been exercised in a foreign country, but the right to nse in this country 
would remain in the patentee. 

Mr. Mason. If you used the sewing-machine in making fabrics, and 
sent those fabrics to this country, it would be different. He could make 
the machines, but he could not send them to this country ; but he could 
send the work done on them here. There are no means of protecting 
the patented machines, and the manufacturer can make as many ma- 
chines as he pleases, without beintr charged with infringement, and use 
them in England or any other country. 
Mr. Wabd. This publication in Outtucery Lane is notice f 1 

Mr. Whitman. Tes, sir; that has been decided. 
Mr. Mason. It has been so decided. 

Mr. Whitman. They have made decisions in analogous cases ; for in* 
stance, where publications had been forwarded to the city of London, 
and proved to have been put on sale on three different occasions in that 
city. That was considered in a case decided by the lord chancellor. 

Mr. Wabd. That would be a protection, to be afforded by the court 
upon an application by the American patentee, that would prevent the 
Englishman from using the patent. 

Mr. Whitman. It would prevent him from patenting the machine at 
all. This publication of patents, for instance, in Ohancery Lane is suffi- 
cient to prevent any one from taking out a patent in England — any 
foreigner or any American. It would be a publication that would for- 
ever invalidate a patent. 

Mr. Stobbow. After the copy of the American patent had been pub- 
lished there, no man can come afterward and take out a patent. 

Mr. Whitman. It becomes public property, and no one can after- 
ward patent it. 

Mr. Mason. It has been decided, within the last year, that when our 
Patent Office sent a copy of our patent, as they always do, to the Eng- 
lish Patent Office, after that no patent could issue for that invention in 
England that was valid. 

Mr. Whitman. The objection to operating the invention *would be 
that the English manufacturer could get his agent to watch the issue of 
patents as they come out, and as soon as a patent is issued these speciA- 
catious are published all over the world. It is only necessary for this 
agent to take the printed specifications and drawings and send them to 
England, where, if he gets them before the publication — before the 
Patent Office sends its copy — he can take out a patent as an importer. 

Mr. . Is that patent invalid f 

Mr. Whitman. No, sir. 

Mr. . Why cannot the American patentee do the same thing f 

Mr. Whitman. The American patentee can do it; but the trouble is 
that his American patent would be limited to fourteen years as the stat- 
ute now stands. 

Mr. Mason. We punish an American inventor for attempt ng to re- 
strict the use of his invention, by curtailing the term of his American 
patent If he allows all the world to use it, he may have a valid patent 
here for seventeen years; but if he takes a foreign patent, then he is 
curtailed of his term here. If ever there was a senseless provision, it is 
that ; and no one has been able to see how this ever got into the law. 

Hon. Mr. Bbigos. The sewing-machine has been of great public good, 

not only to the manufacturer, but to the entire public who use f£S>rics 

made from these machines. !N'ow, suppose a patent taken out here, and 

an English manufacturer steals it, and they go into thejuanufacture and 
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tiie 6ate and tbc^ use of the {yatented aiticles in Great Britiun under no 
i«9trictioiii8. Now, has it not been the fa^, in the history of se^in^- 
machines, that while people of this country have been paying $50, t(iO, 
^ (70, yon cOnld go to Bngland ted bny a machine of the istetrae quaKty 
fort20or$25t 

Mr. Whitman. Yes, sir : that waft the very evil occasioned by iiot 
taking out a patent abroad, which it is the object of this amendment to 
remedy. 

Hon. Mr. Bbiogs. Does not that give the English manufacturer so 
much the advantage in the mannfikslttri^ of these articles f 

Mr. Whitman. If I take out that patent, and do not patent it any 
where else, they give me seventeen years. If I do take out a foreign 
patent on it, they only give me fourteen years under the American pat- 
ent law. 

Mr^ WWLVtB. Might not the explanation why this provision is in the 
law be, that in 1861 they w^re making a raid on the patent law f Now, 
they mighft say, we wamt to pay this patentee what the patent is really 
it^etth to hitii, and if he has patented it in England fae gete Some com- 
pensation thereby. There are two sUings to the bow. 

Mr. Whitman. Nine times out of ten it is a dead lOsS to him to patent 
in a foreign country. 

Mr. WiLiiiTS. Now he has got the two conntries, and we will reduce 
it from seventeen to fouiteen years if he sees fit to take his patent out 
in a foreign country. 

Mr. Stobrow. Those two changes in the law came nine years apart, 
one in 1861 and one in ISlO. 

Mr. Mason. Afid it was in view of this mischief that is here suggest- 
ed, tSiat after the cKpiration of an American patent, or if a thing was 
not patented abroad, there would be an unfair competition as against 
onfT manufacturers, and it was attempted to remedy it by this legisla- 
tioUf which only aggravates the evil. 

Mr. WtLLTTS. Now, how does this provision of the bill help f 

Mr. Whitman. The present section declares that all patents issued 
since March 2, 1861, shall have a term of seventeen years, and it pro- 
vides fnrther, in regard to future patents, that If they shall be taken out 
in this country within two years from the time they are patented abroad, 
they shall run for the full time* The party, therefore, would be obliged 
to make application within two years from the time of patenting the 
invention abroad. 

There was still another objection, which strikes me now. It is that a 
law which it is impossible to put m force— a deail letter on the statute- 
book — ought to be repealed, if for no other reason. Now, I will attempt 
to prove why it is impossible to put the law in force. The tbretgn sys- 
tems are entirely diflferent from ours. The British system is entirely 
different from ours. In England, a man could take out a patent two or 
three years ago for two things — say a steam-engine and a hammer ; oi , 
to make a wider ditf'^renoe, he might take out a patent on an agricultu- 
ral machine and a chemical compound in the same patent. The theory 
was, that the patent came directly from the Orown, and could cover 
everything that was incorporated in it. Now, suppose he takes out 
such a patent abroad, and comes here to obtain an American patent. 
If we are going to limit the term of his American patent, it would seem 
that we must make bis American patent identical with his English pat- 
ent; and how are we going to do itf His English patent may cover a 
do«M different devices, and under our law it may be necessary for him 
to take out each one of these in a different patent. Again, under the 
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Englisb system they do not file ca\reats. I'hey take oat one patent 
aft^r another, upon inehoate inventions, tipon mere speculative draw- 
ings. An idea strikes a man, and he gets np a drawing ami files aii 
Bpptfefttion, and Witbont any e^caminatioQ, a intent is granted him. Iii 
the course of years he may t^ke oat fifteto &t twenty mete description^ 
^ inchoate, incomplete inventions. At last he embodies them all iii 
one operative toachine which is reaHy valnabl^, and takes ont a patent 
for that operative machine in this conntiy^ bat h^ is met With the 
answer from tfte OommisSioner 6f Piit^nts th^t the fiiac^hine is shown in 
some fifteen Or siicteen English patents, and that the KiW requires the 
American patent to be limited according to the foreign patent, conse- 
^o^ntiy, in ordet t6 toSWOr the re^ninements Of onr laws, it wonld be 
neces8ary to issoe one patent for a half-dozen differellt terms, & part of 
it ronning for five years, and another part for Six, and still another for 
seven. It Is impossible to exeea<te such A law properly, and the Com- 
missioner has foand it impossible, and th^refot^ he himself has recom- 
mended a repeal of this proviso. 

I wonfd havie liked, al^o, to h%Ve spokeh oh several othe'r subjects 
which had suggested themselves to me, but I have already occapiecl 
more time than was assigned me, and will not farther trespass on the 
committee. 

Mr. SroElsto'ir. The two yeAtV ctetfse at the end of the scicttoti is ft* 
the following parpose: Suppose an American manufacturer finds an 
invention patented abroad and not here, and he wants to use it, he can- 
not ; for, after he hto built his machinery, the fbtreiguer can comre ovie^ 
here and patent it And stop his machines. 0nder our proposed law, if 
it has been patented two years abroad he knows he can use itr 

After some discussion, the committee a<!Uourned until twelve o'clock, 
February* 23. 



ARGUMENT OF MB. WALKER. 

[Febbuaby 23, 1878.] 

Mr. Albbt H. Walkeb, of Chicago, addressed the committee as 
follows: 

Mb. Chaibman and Centlemen of the Committee : 

I understand that you, together with your brethren of the House of 
Representatives, are sent by your constituents to this Capitol for the pur- 
pose of enacting such laws as, in your wisdom, seem to be fit and proper; 
but that it freq^uently happens that those laws take hold on subjects with 
which the members of the committees and of Congress have no special 
familiarity. I apprehend that it was on account of such considerations 
as these that patent lawyers, who make it their profession to master Uiis 
branch of our jurisprudence, have been invited to appear here and ex- 
plain, as well as they may be able, what they have learned about the 
philosophy of the patent system, about the laws as they now exist, and 
about the hardships arising thereunder ; and what provisions, if any, 
are necessary to remedy such hardships as seem to call for removal. In 
following out such duty, 1 suppose it is the purpose and desire of those 
gentlemen who appear here to be frank,, honest, and candid, and not to 
attempt to mislead the minds of the gentlemen of the committee who 
are so kindly listening to them. 
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Kow, I presame it would not be a very difficult thing for me to quote 
authorities aod statutes in such a way as to wrest them from their true 
meaning; and, unless the committee were to have before them all the 
books, to test the truth of my citations, they might obtain an erroneous 
opinion, and base some action upon it I should, however consider it 
entirely improper in me to attempt to do anything to thus mislead yon, 
with reference to the law as it now is, or with reference to its applicar 
tion to the facts, or in any other way. 

In the course of my remarks, I am sorry to say, it will be necessary 
for me to correct some of the statements of some of those who have pre- 
ceded me, which, if allowed to go uncontradicted, might tend to mis- 
lead the committee in reference to the laws and facts upon which you 
are called upon to act. 

R t With this short preface, I will address myself to the bill ; and I will 
begin by reading the first section, in order that we may be sure that our 
minds are refreshed as to the provisions : 

W That from and after the passag^e of this act no profits or damag^es in any snit at law or in 
equity for the infringement of a patent shall be recoTered which shall haye accrued more 
than four years next preceding the commencement of snch suit : Provided, That where a 
party, in orier to preserve his right of recovery, finds it necessary to institute a number of 
suits involving the same issues, and he is preceding with good iaith and with reasonable 
diligence to bnn^ one of them to final judgment, any court m which any of them are pend- 
ing may, in its discretion, grant a stay of proceedings from time to time in any such other 
cases pending before it : Provided, also. That rights of action existing at the passage of this 
act may be enforced by suits brought within four years thereafter, if not previously barred 
by laws ahready existing ; but noUiing in this section contained shall revive any right of ac- 
tion already barred, nor prolong the right to sue on any cause of action already existing. 

That is a statute of limitation, with such provisos as sometimes are 
xft^tached to such statutes, but which are frequently omitted, although 
U omitted they are generally construed by the courts as being within 
the intent of the framers of the statute. This is a four years' statute 
of limitation, and in discussing the question of statutes of limitation, 
and the necessity for enacting such a statute at the present time, the most 
light can be thrown on the law by a review of its history. 
»^ Congress had never felt called upon to enact snch a statute pertain- 
ing to patents until the year 1870, when it passed an act that all actions 
under patents ^^ shall be brought during the term for which the letters 
patent shall be granted or extended, or within six years after the expi- 
ration thereof.'' In 1874 that provision was, as I understand, occui^itt- 
ally omitted from the Revised Statutes. At any rate, it was omitted ; 
and it was provided that all provisions that were in former statutes and 
omitted from the rev sion were thereby repealed ; but there was a sav- 
ing clause annexed to tbis repealing provision, which provides that 
rights of action then already existing may be enforced within the same 
length of time as though the repeal had not been made. 

Up to the present time, nobody has ever been able to understand ex- 
actly what Congress meant by this repealing clause, taken in connec- 
tion with the saving clause, and two views are held by lawyers who 
have given the matter attention. One view is, that the repeal of the 
statute wiped it wholly out of existence, as if it had never been. The 
other is, that it wiped it wholly out with reference only to rights of ac- 
tion accruing after the date of passage of the repealing act in July, 
1874 ; and that with reference to rights then in existence, whether under 
patents that had expired or otherwise, it remained in full force, and 
does so remain up to this day. 

jSI Raymond. Is the latter your position f 
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Mr. Walker. "So ; it is not. I said that Congress never felt called 
upon to enact a statute of limitations on the subject of patents until the 
year 1870; and the occasion for so doing never seems to have been 
brought to the attention of that body. But actions were brought from 
1812 down to 1870; and, curiously enough, during that time, although 
there was generally in the laws of the States a statute which provided 
that rights of action arising from torts must be vindicated by suits 
brought within five years of the commission of the tort, no such statute 
was invoked until forty years after patent suits began to be brought I 
think it was in 1853 that a State statute of limitation was first invoked 
for the purpose ; and up to the present time they have been invoked in 
seven suits only, as far as the reports of the cases in the circuit courts 
reveal, though possibly they have also been invoked in cases where no 
reports have been made. Indeed, I know they have been unsaccess« 
fully set up against suits recently brought by me in four different cir- 
cuits ; but, as I have said, ^om 1812 to 1877 State statutes of limitation 
have, in the reported cases, been set up as a bar to patent suits but 
seven times. In three of these seven cases the courts held that they did 
apply, and in the other four that they did not apply, to actions under 
patents. Judge Leavitt, the district judge in Ohio, Judge McLean, 
who held the circuit court in Ohio, and Judge Hall, of the northern 
district of New York, decided that they did apply ; while those who 
decided that they did not apply to rights of action arising under patent 
laws were McDonald of Indiana, Grier in Pennsylvania, Swayne in 
Ohio, and Shepley in Massachusetts. 

Now, the argument I deduce from this is not an argument with refer- 
ence to whether one of these classes of judges or the other was right, 
but it is this, that the necessity for any statute of limitations is not very 
pressing, in view of the fact that for sixty-five years, the presumably 
applicable State statutes were invoked only seven times, and in nearly 
half of these cases were invoked successfully. Therefore, I conclude 
that the world will continue to revolve on its axis in the absence of this 
statute of limitations. It is not one of the most overwhelming of neces- 
sities; although, while expressing this opinion, I am in favor of a clear 
and just statute of limitations, and think such a one should be enacted, 
because at the present time no one can say what is the exact status of 
the statute of 1870, and nobody can say what the Supreme Court will 
decide as to whether or not the State statutes of limitation apply. 
Everybody, however, agrees that if Congress should enact a statute of 
this kind, then the State laws could have no further effect ; therefore, I 
say we ought to have a statute of limitations, in order that the obscu- 
rity should be cleared away, although there may not be any particular 
necessity for one in itself. 

Mr. Stobrow. Yet we have now got one or two hundred cases in my 
district where the statutes of limitation, of four or ten years, would be 
invoked if there was any such statute to resort to. I have no doubt 
there are very many cases where parties would be glad to have such a 
statute. 

Mr. Walker. My only point, thus far, is, that it is not such an over- 
whelming, pressing necessity as some suppose. 

Mr. Brigk^s. Is it not the fact that there is no statute of limitations— ^ 
is not that the reason f 

Mr. Walker. The contrary has been generally supposed. It has 
been the opinion of a large majority of the lawyers throughout the 
conntry, that the State statute of limitations did apply to patent cases* 

Mr. HuBBBLL. Is that not held only^in the case of contractsj! 
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Mr. WAI.KEB. Ob, do; Dot at iJl. The leading opiDion on tlyftt sub- 
ject was Judge Leavitt's, and it ha^ l^ee^ the opinion of a large major- 
ity of the lawyers throughout tbe country; and th^ f^ that the 
Supreme Court has never parsed upon the point sbows tbat nobody bas 
qared eoongli about it to carry it up. 

Granting, tber^fore, that tber^ ongbt to be a statute of limitations, I 
wish to roQiark upon the length of this period. Four years is a very 
unusually short one. Bights of action arising under contracts through- 
out the United States are usually not barred under five to six or sevea- 
years ; and with refer^ce to torts, the almost universal rale is five 
years in which a party is permitted to bring his action. 

Mr. PoLLABD. The right of action in Missouri upon a written con<^ 
tract is limited to ten year9* 

Mr. BBia<fts« In New Hampshire it is two yearSy for torts. 

Mr. WiLLiTS. In Michigan it is twp years* 

Mr. Wal^^^b. Not with i^^fer^noe to torts, I think. I have taken, 
pains to look through a large number, and have not tbund one in refer* 
enoe to torts (tf less than live years. 

Mr. BBiGas. There are different kinds of torts, on which the limita* 
tion 18 six in some cases, and two years in others. 

Mr. Walker. That may be ; bnt it is entirely apart from the argu* 
ment I am about to make. Bights of action under patents are peculiar 
things ; and I will submit some reasons why I think the liipitation sbouhL 
be more than under an ordinary tort. In the first place? the infringe-* 
meuts out of which they arise are spread over a grc^sU; length of tim^^ 
instead of being committed at any one period. Another reason is, that 
there are often a multitude of cases under the same patent. There are^ 
cases where patents are infringed continually for twenty years, and it 
would be a great hardship for the patentee to comply with the provisions 
of tbe act under such circumstances, because if the four years' statute 
of limitations is enforced, he has got to bring fiv0 different suits in 
Otder to comply with its provisions, thus making a multiplidty of 
aotionSt and charging himself with great expense, and the defendants 
also. If be finally fails he has spent a great deal of money, and put the 
defendants at great cost in defending five si^its ; whereas, if it had not 
been for tbe statute of limitations, he never would have brought but 
one. 

Mr. Btobbow. Why should he bring five suits t In such a case as 
you have cited he recovers up to the date of tbe accounting, and not 
merely up to the date of bringing the suit. 

Mr. Walseb. Even that is the case only in equity. At law, he can 
recover for no infringement committed after the declaration is filed. 

Notice, also, the language of the bill, with regard to another state of 
facts : ^^ That from and after the passage of this act no profits or dam- 
age, in any suit at law, &c., shall be recovered which shall have ac- 
crued more than four years next preceding the commencement of such 
suit.'' 

Mr. Eaymond. Then read the proviso in that connection. 

Mr. Walkeb. The proviso is immaterial in connection with the point 
I am about to make. Let me proceed in my own way, and I shall prob- 
ably succeed in conveying my idea more clearly. 

It happens frequently that the patentee is injured by a hundred 
different infringements continuously for a period of twenty years ; and 
very frequently, as I have known, for ten years. It is improper prac- 
tice, however, even if it were possible, for the patentee to sue all these 
hundred infringers while he is engaged in a fight to sustain the validity 
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-Qf the patent. Tbe practioe htm been, under such pircQmataaces, to mttke 
^ teat o»8e, tb^t 8ha4l no^ aupoj and p^rptox all the infriogerai wh^re 
there are a Uirge number. 

Take tbe Tanner brake ease, which is about to coflfi^bafbretbe Supi^me 
Court for argument. Thi^ case waa begun in Illinois, in 1391* I^ow^ I 
understand, if that patent is validt aud if Judge Drumwopd has ren- 
dered a true decision, there ^re 500 infringers who have been infringing 
i^iuce 1861 and before. Now, suppose Mr. Sayles, the owner of tha$ 
patent, iH^d not su^d all the 500, the result would have been th,at he 
would have lost his rights of action Qot sued upon, if this statute had. 
been in existence. Suppose he had sued every o^e of the 500, what 
benefit would an vbody have derived from the long litigation with, 499 of 
these infringers T None whatever. There would have been 500 suits 
instituted to determine a question (the validity of a patent) that WQuld 
have beep as effectually determined by the one suit. But, under tbe 
provision of this section, in order to preyept rights from being barred 
absolutely, a patentee will have to sne Qvery infringer within four years 
after the infringement began. Therefore, I sayt in view of tbe fact that 
t^e validity of a great mapy valuably p^t^nte cannot be. vindicated 
within four ye^s, the period of limitation in this bill must be length- 
ened materially, or great evils will results On the one hand« the inventor 
will be stripped of his rights and barred without any fault on his part ; 
and, on th^ other hatyl, if he is ^ble to bring his suits, he will merely 
bring a lot of vexatious i^cti^ns, doing pp go^d to hiipis^lf or apybody 
^Ise, except the attorneys. I think this provision is, without doubt, 
very good for attorn^eiysi bpt very bad for inventoirs, and frequently bnrir 
ful to alleged infringers. 

Now X will discuss the first provisp: 

That where a party, in order to preserve his rif^rht of recovery, finds it necessary to Insti- 
tute a number of suits involving^ the aame issnea, and be is pcoceediag with g^ood faith and 
'with reasonable diligence to bring one of them to final ju4gmfM^t, apy court in v^hiah a^y 
of them are pending may, in its discretion, grant a stay of proceedings from time to time i^ 
any such other cases pending before it. 

I apprehend that there is a good iesA of danger that when that pro« 
visd comes to be copstrued, it will be found to amount to this oply : that 
if I have ten suits in one court in one district in the Unitiad States, t 
may apply to the judge for a stay of proceedings in nine of those cases 
if I prosecute the tenth case ; and if I have got ten suits in another d^s< 
trict, I can do the same thing. XA however, I have ten i|uits, each in a 
different district, I shall have to prosecute them all, because this pro-, 
viso, in my opinion, does not confer authority to stay proceedings in one 
<K>nrt on account of a suit in another. That provision would, therefore^, 
be only a partial relief &om the evils and inconvenience I have tried to 
describe. 

I will now pass to the other proviso, which is : 

That rights of action existing at the passafi^B of thla act may be enforced by suits brought 
<within four years thereafter, if not previously barred by li^s already existing ; but nothing 
in this section contained shall revive any nght of action already barred, nor prolong the 
right to sue on any cause of action already existing. 

That proviso would have been construed into the act by the Supreme 
Oourt if it had not been there ; for in the case of 8ohn v. Watersan^ 14 
Wallace, 596, somewhat recently decided, Justice Bradley delivered the 
-opinion of the court, to the effect that righto of action existing at the 
time such a statute is passed may be enforced by a suit brought within 
tbe samp length of time after ito passage as that within which it is 
provided subsequent righto of action may be sought to be en|orced 
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after they accraed. In other words, it was held in that case that 
statutes of limitatioii begin to ran against rights of action existing 
at the time of their passage from the date of the statute, and not from 
the date snch rights of action accraed ; and that if they did the latter, 
they would, in that regard, be anconstitutional. Precisely this proviso 
has thus been held to be an equitable appendage to such a statute 
by the Supreme Court ; and I therefore think that if the limitation 
is made for four years the proviso ought to correspond with it in length 
of time. In that regard I have no objection to the bill. Mr. Raymond, 
however, in his argument before you, said he was dissatisfied with the 
bill in that respect, although, as I understood, he had, after consulta- 
tion with gentlemen of different views from himself, agreed to submit 
this section to Congress without amendment on either side. He has 
said that he wanted that changed so as to compel the vindication of ex- 
isting rights of action by suits brought within six months after the bill 
becomes a law, or not at all. l^ow, that is a very harsh measure, be- 
cause the statute, very likely, would not be published under six months ; 
and if it was, a great many people holding rights of action would not 
know of it, or would not, in point of fact, he able to bring their suits 
within six months. But I can explain to the committee exactly Mr. 
Raymond's idea about that six months' statute of limitations, and that 
is, that it has reference to a large number of suits on the Tanner 4)rake 
that are pending against the Western railroads. I am attorney for Mr. 
Sayles, the owner of that brake, as well as attorney for the Stevens 
brake, and other patents. Now, the Tanner patent expired on the 6th 
of July, 1873; and if it is held that the national statute of 1870 is in 
force, as to these rights of action, because all these rights accrued before 
the statute of 1870 was repealed, then the national statute will operate 
to bar these suits forever on the 6th day of July, 1879, whether Congress 
passes the statute of limitation or not. I am, indeed, of opinion that 
no suits under the Tanner brake patent can safely be brought after the 
6th of July, 1879, under pending laws. Therefore, we have only about 
fifteen months, after our expect^ decision by the Supreme Court, to sue 
infringers throughout the United States. That litigation has been pros- 
ecuted by my client with extraordinary diligence, but we have never 
been able to bring it to the attention of the Supreme Court. Our suit 
has been pending since 1861. It has been most elaborately and expen- 
sively defended by the Western Bailroad Association. There have been 
hearings and rehearings, and we have had decision after decision of 
Judge Drummond in our favor. The case will come before the Supreme 
Court for hearing this spring. We feel entirely confident of success, 
and I am ready to discuss it now and everywhere. 

[Mr. Walker then went into a full explanation of the brake case, 
which, by request, is omitted.] 

The bill is drawn in the first section with a good deal of fairness, in 
many respects, and in such a way as not to hurt us in the slightest de- 
gree ; bemuse it provides that ^' rights of action existing at the passage 
of the act may be brought within four years thereafter, if not previously 
barred by laws already existing." Now, this statute of 1870 is proba- 
bly a law in existence as to rights, and will bar them in much less than 
four years. It will probably bar our rights in fifteen months from 
now. 

Mr. Baymonb. The statute of limitation, I understand yon to say, will 
bar you in sixteen months. 

Mr. Walker. I do not object to the bill as drawn, in reference to oar 
rights. 
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Mr. Eaymond. It seems to be the amendment I proposed, in relation 
to limiting these particular rights of action to six months, that yon ob- 
ject to. Now, to show you that I am willing to give all you claim you 
are entitled to, I am perfectly willing to have it changed to eighteen 
months, to let your cases out. 

Mr. Walker. The great part of my argument is not addressed to 
any hardships relating to my client's interests, but to those of all other 
patentees who find themselves in the same position. I do not come 
here, gentlemen of the committee, to argue simply such points as would 
be material to Thomas Sayles, further than these points coincide with 
the policy and requirements of the patent system. 

I now turn to the consideration of the second section of the bill, which 
has to do with the money that shall be recovered in court for the in- 
fringement of a patent, and which reads as follows : 

Sec. 2. In all cases where the patentee has elected to license other persons generally to 
use his invention, in like manner to that in which it was used by the defendant, or where it 
appears to the court or jnrj that, from the nature of the invention, it is for the interest of 
the patentee that other persons generally should use the same in like manner and pay him a 
license- fee therefor, the measure of the plaintiff's damages shall be the same, both at law 
and in equity, and no account of profits or savings shall be allowed. If a license-fee has 
already been established by a reasonable number of transactions of a character applicable 
to the cane at bar, that shall be adopted as a measure of said damages ; but if not, then the^ 
court ojr jury shall determine the same from all the evidence in the case. In taking an ac- 
count of profits in any case, the defendant Bhall not be charged with any saving he may 
have made, unless it has enabled him to realize an actual profit in that part of his business 
connected with the use of the invention. And the court snail determine what proportion of 
such profit is due to the use of said invention, and what proportion to the otner elements 
from which such profit was derived, capital and personal services excepted ; and the propor- 
tion of actual profit so found to be derived from the use of the invention shall be the meas- 
ure of the profits to be recovered. But if, in any case, it shall appear to the court that the 
damages or profits, ascertained as above, shall be inadequate to give the plaintiff a just com- 
pensation for the injury done by the infringement, or shall be in excess of such injury, the 
court shall have power to increase or diminish the amount to such an extent as may be just 
and reasonable : Provided, That the provisions of this section shall not applv in any case 
in which a decree for an account or assessment of damages has, at the date of the passage 
of this act, already been pronounced. Nothing contained in this section shall affect the 
right of the plaintiff to an injunction. 

The rule in equity with reference to the money recoverable for the 
infringement of a patent, was laid down, as my brother Payson said 
yestei^ay, in the case of Mowry v. Whitriey^ in its most modern form. It 
is a decision of the Supreme Court, and will be found in 14 Wallace, 
page 620. There are two cases of that name in the book, and this is 
the later one of the two. The rule established there is the rule Mr. 
Payson complains of; and it is the rule which the Western Railroad 
Association, by means of this bill, seeks to have substantially abolished* 
I will give the rule as laid down in the case of which I speak : ^' The 
question is, what advantage did the infringer derive from using the in- 
vention over what he ha^ in using other processes then open to the 
public, and adequate to enable him to obtain an equally beneficial re- 
sult t The fruits of that advantage are his profits, and that advantage 
is the measure of profits to be accounted for." 

That is stated in concise language, but it is still more easily and 
readily understood, perhaps, by stating the case. The patent on which 
the suit was brought was for an improved process for the manufacture 
of car-wheels. Mowry nsed this improved process of Whitney's without 
license, and was sued in equity, and the master directed to take an ac- 
count of profits. The master found from the evidence that Mowry had 
manufactured 19,819 car-wheels under that process, and he found out 
that the exact amount of profit that Mowry derived from the manufac- 
ture of those wheels was $91,501.86. The circuit court held that he 
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sboald pay that amount of moaety orer to tbe plaintiff, the man. who 
own^ the patent. The case ca/ne to tUe Sapreone Court, a^d they said, 
not SQ ; it appears from the evideuce that this |9].,0Q0 was BOt 4ue alooe 
to the use of Whitney's patent, for other things had been done to these 
car- wheels besides subjecting them to this patented process ; aad it is 
not fair to give to the patentee-^whose process corened a portion only 
of the things the infringer had to do — all the profits that the infringer 
derived from the entire proceeding; and it is therefore clear that Whit- 
ney was entitled only to the profits actually reoeived by tbe use of his 
process over what would have been received from any otb^r process 
open to the infringer, which, in this case, amounted to only $5,600. 
That is the additional advantage the defendant derived by the use of 
the improved process. Now, that is the decision in that ca3e-**that 
$5,500 belonged to the patentee, whose right had been infringed, on 
the principle that the $5,500 had been such a proportioa of the $9L,000 
as tne patented process bore to the entire process used in the manufao*^ 
tare of those wheels. Now, is there any very horrible outrage aboat 
thatf I cannot see but what heaven and earth would stand if that in- 
fringer did pay $5^500 out of $91,000. But that is the rule that is de- 
nounced here, and that is the rule that, in ingenious language, is sought 
wholly to be abolished, and the infringer permitted not only to keep the 
$86,000, but pretty much all the $5,5(K) would practically remain in his 
pocket, in a great many cases. 

The only plausible objection to tbe rule that I have ever heard of waa 
that suggested in the argument of Mr. Payson on yesterday, by means 
of his whip illus^^tion, which was a very ingenious and pointed pre- 
sentation of one of the hardships that may i>ossib)y result in a siippos- 
able case, although no such hardship resulted in tbe case ot Mowry v. 
Whitney. 

Mr. BRiaas. It would result in any invention where tbe whole article 
was manufactured complete, as in the case of piano-l^gs, for instance* 

Mr. Walker. I will speak of the whip illustration, as we have had 
. our attention called to that by the other side. 

Mr. Payson says : ^^ Here is a whip that is bought for tweqtv-flve 
cents, and I am told it cost twenty cents to make by a patented ma- 
chine, and would have cost fifty by hand in the old way. Suppose now 
the patentee sues the infringe and recovers the difference between fifty 
cents, the cost by hand, and twenty cents, the cost by machine, which 
is more than the entire price be received for the whip. That means, 
then, that in such a case the rule would result in the infringer being 
obliged to pay over to the inventor more than he actually received for 
the entire thing. But whatonght the infringdr to have done ? He had 
three courses open to him to obviate that loss. In the first place, he 
could have minded his own business and not made or sold the whipis at 
alL Another course would have been to have honestly bought a license 
from the inventor, or, if he must needs make the whips and infringe tiie 
patent, he ought to have sold the whips for fifty cents. There was no 
law compelling him to sell them for twenty-five ceijits, and no necessity. 
The Supreme Court have said, in effect, that if an in^nger profits by 
his tort, and then fools away those profits on a horse-race, it is no de- 
fense to the claim that he shall pay the amount over to the owner of the 
patent infringed. Suppose the man who owned the patent says, ^ Here, 
I have got a good thing in whips, and the profit is very large, I will keep 
the whole thing in my hands, make the whips for twenty cents, and sell 
them for fifty cents, and I will make and sell all the whips I choose for 
the next seventeen years.' He proceeds to do so, but this infringer 
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^ays, ^ No ; I will block thjit plan very qqick. I will make yoar wbip^, 
^Dd sell them £pr twenty-flve ceDts, and that will prevent yoa from sell- 
ing them fof* any more.' And then, if the inventpr ^nes him for the 
<lilerenoe, be says ' I haven't got it. I SQld the whips for twenty-five ceptS; 
each.' That defense was argued before Judge Nixon, and the judge pat 
this homely illustration as an indication of its fallacy : ^^ Suppose I keep 
3 livery-stable, and I am ^way from bom^t and a man comes to the livery- 
stable and says, ^ Give me a horse ; I most go twenty miles to visit a 
man on some important business.' The servant replies, 'The man who 
owns the livery-stable is not at home, and I don't let out horses mysel£^ 
^ O,' says the man, ' I will take the horse anyhow, and see the owner 
about it afterwards ;' and he takes the horse without pen^issiou and 
£oes the twenty miles and returns. The livery man says, ' Pay me my 
regular rate^.' ' O, no,' says the man, ' I didn't find the man I went 
after, and ma4e no profits from the expedition, and, therefore, you can't 
expect me to pay for the team.' " That was Judge Nixon's illustration, 
and 9eema a sufficient answer to the claim that because I have fooled 
^way the profits that I have made by the infringement of the inventor's 
|>atent, I shall not be called upon to respond to the inventor. I think 
that very etfectpaJly disposes of the whip illustration ; and the wbip ar- 
gument is the only one that has ever affected my mind witb any dc^ee 
^f force in favor of the abolition of the rule of profits. As presented by 
Mr. Paysoo, it seemed to be a great hardship that he might be called 
upon to pay thirty cents when he only made fiver— robbe4] &s be said 
to you. 

Yon donbtless remember the story of Troy, how, under the cover of a 
wooden horse, the armed men were taken in through the gates of the 
city, and when they got in they disturbed things a great deal more than 
was anticipated by the people who brought tbem in. Very much larger 
results attended the transaction than were anticipated. That is the 
case with what is attempted to be done in this bill. Mr. Payaon cornea 
^m\ shows the supposed hardship, and then proposes to remedy it» and 
by a bill that goes a thousand time^ further than is necessary for the 
purpose. It reminds me of some of the surgeons that were sent to the 
war from the North, They thought that^ was their time for n^ii^iug a 
reputation for performing capitiu operations; and tbey desired to be 
able to say that they bad cut on a thousand legs in one year ; aud^ there- 
fore, it was not at all infrequent that our Northern surgeons— I don't 
know as to the other side; 1 hope tfiey were more honest^f a man had 
a bullet imbedded in the fleshy part of the arm^ and considerable blood 
came out, thonght there was a chance for a capital operation ; while the 
poor soldier's interest was not much regarded. Now, this remedy and 
hardship are quite analogous to those surgical cases. The remedy is a 
thousand times stronger than the hardship to be remedied. It reminds 
me of an illustration that my father once used — it is like brushing a fly 
off a man's face with a crowbar. This supposed hardship is fully pro- 
vided for by this portion of the bill : 

In taking ah account of profits in any ease, the defendant shall not be charged with any 
caving he may have made, unless it has enabled him to realize an actual profit in th^t part 
of his business connected with the use of the invention. 

This clause is scientifically adapted to provide for the hardship so en* 
larged upon. It provides that the infringer shall not pay over any 
more than he actually made from the manufacture of this whip. And 
further than that, if it turns ont that the five cents was not wholly due 
to the invention, the inventor cannot obtain even that miserable five 
cents. But Mr. Payson don't content himself with that provision ; but, 



Digitized by 



Google 



396 MR. ALBERT H. WALKER. 

under the guise of remedying that supposed hardship, he introtluces the 
abolition of the recovery of profits, in cases wholly free from the pre- 
tended wrong. He accomplishes such abolition in the first two clauses 
of the section, which read as follows : 

In all cases where the patentee has elected to license other persons generally to use his 
invention, in like manner to that in which it was used by the defendant, or where it appears 
to the court or jury that, from the nature of the invention, it is for the interest of the patentee 
that other persons generally should use the same in like manner and pay him a license-fee 
therefor, the measure of the plaintiff's damages shall be the same, both at law and in equity, 
and no account of profits or savings shall be allowed. 

Now, take the illustration that I used before the Senate committee, 
with reference to a patent that is yet to be granted. 

It is well known that water is the most combustible thing in the 
world ; consisting of two gases, hydrogen and oxygen — hydrogen being 
very inflammable, and oxygen being the great sustainer of combustion. 
The two being separated, the water would be transformed into fuel. 
This has been done, but no process has been devised to do it with any 
degree of cheapness ; so, in practice, nobody does it. But I have no 
doubt the time will come when the problem will be solved in a simpler 
manner, and somebody will hit upon a plan ; and, of course, when that 
is done, that will be the cheapest fuel that can be conceived of. 

Now, suppose that the chairman of this committee should make that 
invention or discovery, and gets a patent on it! That would be a pro- 
cess patent, not involving machinery. ' He spreads on the records of the 
Patent Office an exact description of what to do in order to accomplish 
that result, and, in consideration of his so doing, the United States gives 
him the monopoly of doing that thing for seventeen years, and then 
after that everybody can do it without hinderance. Now, suppose the 
Baltimore and Ohio Railroad Company see the wonderful invention, and 
think that is a good thing, and a good deal cheaper than coal, and say : 
"We will proceed to infringe Mr. Vance's patent, and we will fight 
him ten or fifteen years, if he sues us, with the probable result of his 
exhausting his means before he gets a decree." Such a course of defiant 
infringement is, in many cases, the deliberate purpose of railroad men. 
It was the avowed practice of H. E. Sargent, the superintendent for 
many years of the Michigan Oentral Bailroad, and one of the members 
of the Western Bailroad Association, fle has avowed it as his universal 
principle never to pay anything voluntarily to a patentee. He says : 
"Whenever our attention is called to a patent of value, we use it, and 
in a few cases we are made to pay, by plucky inventors ; but, in the 
Aggregate, we pay much less than if we took licenses at first." I admit 
the railroad companies do not generally avow such a plan of action, bat 
I know they entertain such ideas. 

Mr. Baymond. Mr. Sargent settled under your patent, and paid the 
money years ago. 

Mr. Walkbb. It was ten or fifteen years before he was connected 
with that road that the settlement you speak of was made. 

Now, suppose Mr. Vance finally vindicates his patent, notwithstand- 
ing eighty-one railroads — after the manner of the Western Bailroad 
Association — combine to crush him. The courts are placed where the 
Tast wealth of a litigant cannot be flaunted with success, and, therefore, 
sometimes the poor get their deserts. Mr. Vance has his patent con- 
firmed ; and then it is referred to a master, to take an account of the 
amount of money that he should have. Mr. Vance will make his claim 
on the theory that the infringer has made $500,000 during the years it 
has been enjoying the patent, and now it ought to pay the money over 
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to the patentee. Says the railroad company: '<0, no; we will take 
shelter under this law, which provides that, when yoa do finally beat 
us, you shall not recover the profits at all, bat the sum which you show 
you were injured by our infringement." Now, how much was Mr. Vance 
technically injured by the use of that invention on that road t He was 
injured in the degree that he was deprived of someting by their infringe- 
ment that he would otherwise have had. As he could in no event have 
used his invention himself on the defendant's road, the use of it by the 
defendant deprived him of nothing he would otherwise have had, and 
therefore no damages can be predicated on any idea that he was injured, 
in a legal sense, by their infringement. Consequently, the only ground 
of relief would be a license-fee; and, under this bill, a jury is to be 
brought in and say what, on the whole, Mr. Vance ought to have had 
twenty years ago as a license-fee, and that is not to he augmented in 
any degree by the great delay he has been obliged to suffer in vindi- 
cating his rights.'- The road can successfully say, under this bill: '< We 
will not pay over to you what we have derived from the use of your 
invention, but what a jury says we ought to have paid you twenty years 
ago, and that without interest." I will show you how this second section 
will operate if it is made to apply to the Tanner-brake patent. 

In the early days of the Tanner brake, Mr. Sayles, who became the 
owner of it in 1854, determined to vindicate his patent in the courts. 
He proceeded to do so, and got it declared valid, in a hotly-contested 
oase, the same year he bought it. He then said to the railroad com- 
panies : '^ If you will pay me a license-fee, without litigation, I will 
allow you to use my invention for $10 per mile, of 200 miles for $2,000; 
and you can use as many brakes as you choose along the line of your 
road." A large number of roads purchased the rights thus offered. In 
1861, Mr. Sayles called on the ^Northwestern road and offered them a 
license for $2,000, and they refused to pay the price, and said : '^ We 
will not give you a cent, and if you sue us we will beat you. You beat 
the Erie road seven years ago : but we will beat you now, for we will 
fight it stronger than they dia." As the result of that defiance, Mr. 
Sayles has given one of the most persistent and courageous of lives to 
the litigation of that suit. He has done so in spite of the combi- 
nation of eighty-one railroad corporations, each one of them without a 
soul ; in spite of their ability to employ the ablest counsel, and among 
others Judge B. £. Curtis, who was undoubtedly the ablest patent 
oounsei in the country, to defeat us; and in spite of the reckless testi- 
mony of certain railroad employes. He has won every issue in the 
ODurts below, and expects to win his issue in the Supreme Court. He 
has made some settlements; the Saint Paul Kailroad paid him $20,000, 
und the Alton and other roads also paid smaller sums; and so, by 
means of these settlements, he has been able to prosecute his suit. 

Now, suppose our decree is affirmed in the Supreme Court next April, 
as in every probability it will be, in view of the facts established below ; 
then the Bailroad Association says: "We will pay you the money we 
ought to have paid you twenty years ago, namely, the license-fee; but 
if you won't take that, we will get a bill passed in Congress to compel 
you to take it." Now, gentlemen of the committee, that is all that bill 
was drawn for in the first instance, and in the latter part of my speech 
1 will give a history of the bill, as I am intimately acquainted with its 
progress for the last year. 

I will call the attention of the committee, at this point, to the fact 
that the bill is retroactive, and applies as well to rights of action 
iilready accrued as to those hereafter to accrue, with the single excep 
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Ik>n that it does not apply to cases where at the tim^ of the passage of 
the act a dectee has been ^^pronoanced''; in snits already began, and 
that have thns beefn carried fM enongh to get Into the master's hands^ 
but suits which have been began and not passed to a decree, arie subject 
to the operation of this bill. 

About one hundred years ago there were some of the wisest fnen in 
the Unit^ States that eV6t lived in the w6rldj such men as George^ 
Washington, Benjamin Fi^nkltn, Alexander Hamilton, and sevwal 
others. They met and framed a Cdnstitution, and in a very few year^ 
after it was ratified it was Amended, and among other Amendments 
there wAs inserted into that Constitution what has been a principfe of 
English law Since Magna Oharta, namely : '^ No person Shall be de- 
prived of property without due process of law.^ Bights of action are 
property, and patents are property. The Supreme Court has, indeed, 
Recently remarked, ii^ A d^ision given by Justice Cliflbtd aihl reported 
In 4 Otio, that patehts are property, and there are a great matty bthet^ 
decisiohs to the same effect. It is a fkYnifiar atld f\)ndament{il prfhcipli^ 
of law that eho9€$ in action tpon which one has a right to sue flr^, as^ 
well as anything tangible is, vested property. The doctrine is laid 
down in Cooley on Constitutional Limitations, and is beyond all ques- 
tion sMnd law. 

Now, we have a right tind^ the ptes€rtit law t6 t«!Ovter flr6ta the rail- 
iroad companies the profits they havfe derived ftotA idfriiigiug 6ttt patent ; 
but this bill Comes in, and says yon shall not have these profits, bnt 
have a license-fee only. Mr. Paysoti hils s^id to th^ committee tta^t the 
profits I speak of amount to $60,000,000, and the lieense-feie to only 
about $500,000 ; so be says the profits are more than a hundred tiilies as 
much as the licenito-fee. As Mr. Paysoh committed himself to these 
figures, I am doing him no injustice ih using them, though they are 
grossly exaggerated. Undei* the law as it n6w stands, Mr. Sayles, he 
says, will recover $60,000,000, and uud^r the law laid down beret500,000. 
Now, is it not very clear that the bill, if enforced, Would deprive Mr. 
Bayles of $59,500,000 of rights of action, according to Mr. Payson's own 
estimate t Therefore, I say that, as far as the bill refers to rights of 
action already accrued, it is obnoxiods to the fifth amehdment to the 
Constitution, Which Jirovides that no person shall be deprived of prop- 
el'ty without due process of law. I have shown that rights of action are 
property. Now, what is " due process of law '^ ! It is stilted by Chan- 
cellor Kent, in his Commetitariest to mean the proceedings, judgments, 
and decreed of cohrts, and does not incldde the acts of any legislative 
body whatever. And the same doctrine Was heUI in tfaid 4th Hill in the 
supreme court of New ^ork, on page 147. It has also been so held very 
la^y by Justice Miller, when delivering the opinion of the Supreme 
Court in the Louisiana assessment cases. * He says that it is vety clear 
that if the legislature enacts a law that A's property shall be taken 
away and given to B, that that is obnoxious to the fifth amendment, and 
is not due process of law; but, he says, that if the legislature provides 
for a proceeding by which real property may b6 assess^, and the owners 
of the property, in accordance with the provisions of the statute, are 
permitted to come in and have their objections passed npofi in a quasi- 
judicial manner, it is due process of law, because the legislature did nc4 
in so doing take away the property, but provided a quasfjudicial tri- 
bunal which, after a hearing, should be permitted to assess taxes upon 
the land. He afBrmed, however, the well-known doctrine that a mere 
enactment of the legislature is not due process of law within the mean- 
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ing of the Oonstitntion. It is very clear, therefore, that property canoot 
be taken away. by act of Congress. 

Mr. WiLLiTS. Then this claase would be declared nnconstitational^ 
and woald be inoperative T 

Mr. Walki^b. Of course, that wonM be the result as to rights of ac- 
tion existing at its passage. 

Mr. Stobbow. That is, «/it does take away the vested right of prop- 
erty. The general proposition is true ; but the question arises on its 
application to this case. 

Mr. Walkkb. The only argument that can be made against my posi- 
tion with any sort of plausibility is, that the proposed bill goes only to 
the remedy, and not to the right, and therefore is not unconstitutional. 
This is ui^ed in accordance with the common idea that the legislature 
may modify the Remedy as much as it sees fit The Supreme Oourt have 
said that this proposition is true, provided the new remredy they give 
produces substantially the same results as the old remedy did. But, 
under the guise of modifiying the remedy, they have no power to dimin- 
ish the right of recovery. In proof of this last proposition, I will cite 
Bronson v. Kinzie, 1 Howard, 317 ; Greene v. Biddle, 8 Wheaton, 75. I 
will read the exact language in the latter case : 

Nothinff, in short, can be more clear, upon principles of law and reason, than that a law 
which denies to the owner of land a remedff to recover possession of it when withheld hj- 



any person, however innocently he may have obtained it, or to recover the profits received from 
it by the oconpant, or which tlofjfi his recovery of snch possession or profits, by conditions 
ana restrie^ons tending^ to diminish the omonnt or value of the things Irecovered, impairs hia 



' the oconpant, or which cloiifs his recovery of snch possession or profits, by conditions 
restrie^ons tending^ to diminish ' 
right to and interest in the property. 

The idea of that decision is this : That if, under the guise of changing^ 
the remedy, you take away one remedy and enact another, and the ag^ 
gregate result, in dollars and cents, by the last remedy is substantially 
smaller than it was under the older one, you have, under the guise of a 
change of remedy, impaired the right of property, and rendered your 
law obnoxious to the fifth amendment to the Constitution. 

Now, here I have to intersperse some remarks rejecting upon the 
Western Railroad Association. In this attempted retroactive effect is 

Erecisely where another Ethiopian is found in the wood-pile. I never have 
card a lawyer or layman, except Mr. Storrow and Raymond, intimate 
a doubt as to the soundness of my criticism upon the attempted retro- 
active effect of this amendment. Everybody else who has argued the 
matter is of opinion, as far as I know, that it woald be held unconstitu- 
tional. I do not stand here to argue the case because there is any 
danger that my clients would be injured by the ultimate decision of the 
courts upon it, but because it simply puts another stumbling-block iu 
the way of their speedily obtaining their rights. 

Now, suppose that this bill is passed, and our case is affirmed in the 
Supreme Oourt next April. Mr. Raymond shows his friends this bill 
enacted into a law. The railroad men say: ^^That reads very straight.'' 
The railroad men are not constitutional lawyers, you know, so they say 
to us: "We will fight you another five or ten years if you dispute the 
validity of this law." It would take the very utmost diligence that we 
could exercise for at least five years to get the Supreme Oourt to hold 
that the bill cannot apply to rights of action already accrued. The 
only thing that I object to, as far as my clients are concerned, is that 
the bill, as it now stands, is the proposed enactment of a law clearly 
unconstitutional, and which would never enable anybmly to gain any- 
thing, except to longer prevent other people from getting their rights 
in the courts than they otherwise would be able to do 
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I will now dispose of a couple of argameDts that Mr. Storrow made 
n reply to my retroactive argament before the Senate committee. 
JTIt was suggested by Mr. Storrow, before the committee, in November, 
that Congress probably has constitutional power to make the second 
section of the bill apply to rights of action already accrued, inasmuch 
as the retrospective operation of 14th section of the patent act of 1836 
has never been questioned on constitutional grounds. 

The.point Mr. Storrow here made was this: He says that when a pat- 
ent law was enacted, about 1800, one of its provisions was that in suits 
at law the plaintiff should be entitled to recover threefold the amount 
that he had been injured. When the patent law was revised in 1836, in the 
14th section of the act of that year it was provided that the jury should 
find the actual amount of damages only in actions at law, and that it 
should rest with the court to give a judgment for three times that 
amount if, in its discretion, it thought fit to do so. This new provision 
was made retroactive by the express provision in the act of 1836, and 
nobody found any fault. 

Mr. Storrow. That was not my argument. I didn't rest the point 
upon what had been done before : I 

Mr. Walker. I will come to that. I can answer but one argument 
at a time. 

The precedent, however, affords no indication of the constitution- 
ality of this bill, because what Congress did in 1836 was only to take 
away the right to recover b, penalty^ which it had the power to do, at 
any time before Judgment. (See note 5, page 362, Oooley on Constitu- 
tional Limitations, and numerous cases there cited.) 

This threefold recovery was a penalty as to two-thirds of it, and noth- 
ing else. But now they seek to take away, not any penalty, but the 
very money-recovery to which we are entitled, of right, on principles of 
equity, and I submit that is a very different thing. 

Mr. Storrow also said that Congress may have power at least to make 
the section under review apply to existing rights of action, upon which 
no suit has yet been brought, and referred, without naming it, to the 
case of Dash v. Van Kleeck (7 Johnson's Keports, 500) as being one 
wherein it was held that legislative power cannot divest rights already 
sought to be enforced by action. He seemed to be under the impression 
that the courts have never gone beyond that point, in setting aside such 
retrospective laws. 

A careful reading of the case, however, will show that Chancellor 
Kent, who decided it, went much further than the last-mentioned doc- 
trine. He approved the opinion of the Supreme Court, in 2 Crancb, 
272, viz : "That the point is too clear for argument, that a statute can- 
not retrospect so as to take away a vested right"; and he made no dis- 
tinction, in principle, between rights already sued upon, and those ripe 
for suit. Moreover, the right he then viudicated was the right to a par- 
ticular remedy. 

If the gentlemen of the committee desire to get, in the smallest space, 
the whole history of the opinions of the courts on the subject of retro- 
active laws, they will find it in that masterly decision of Kent. He re- 
views Justinian, and Bracton, and Coke, and all the authorities up to 
his day. He takes occasion, in the most vigorous and convincing terms, 
to deny the power of any legislative body to make any law apply to 
rights of action already accrued, whether these lights of action were 
already sued upon or not. If the members of the committee, or the law- 
yers opposed to me, desire to read an eloquent speech in my favor, they 
can read Chancellor K(>tnt's decision, and find it there. 
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1 have thus, gentlemen of the committee, discussed the first two sec- 
tions of the bill. With reference to the other sections of the bill, there 
is no very important controversy. Many of them were added for the 
purpose of taking off the curse from these two sections; and others were 
considered as needed reforms of the patent law. If I were drawing them 
I should change some of them, to obviate some minor injustices; but 
the majority are, in my opinion, very needful and very proper provisions, 
and will remedy a great many evils under which patentees, inventors, 
and others have been laboring. The gentlemen who have proposed this 
bill to the committee, proposed twenty-two very good sections, but they 
have brought in with those twenty-two good sections these other two 
sections, that were conceived in iniquity, and were originally designed 
for special purposes and special ends, and not for the public good. 

The Chairman. Do you think the first section should be stricken out 
entirely, or amended ? 

Mr. Walker. I do not object to the first section, with a reasonable 
length of limitations. 

The Chairman. What is your opinion as to the time! 

Mr. Walker. I should say not less than seven years. I will now, as 
my time has rot quite expired, in a somewhat fragmentary manner, take 
Mr. Raymond's speech, which he delivered in this room, in the presence 
of the committee, on the let and 2d of February last, and will comment 
on some of the statements that he therein made. He says: 

As the members of the committer, solicitous odIj tor the public interest, represent more 
larf^ely the users of patents, and also the small portion of people comprising inventors, so 
the railroad companies represent primarily the business interest which is the largest user of 
patents, and secondarily the small number of railroad officers and employes comprising the 
inventors of the more valuable of the improvements we use. 

Now, the intimate affection that exists between the railroad companies 
and their employes was finely illustrated in July last in the presence of 
this whole country, and the anxiety with which corporations foster the 
interests of their employes was as fully set forth as are object-lessons 
such as they have in Sunday-schools for the purpose of Inculcating ab- 
stract ideas. Therefore, I say it has an air of thinness about it, for a 
man who represents an association of corporations that had to shut up 
shop because their employes rebelled against them by reason of their 
oppressions, to come here and claim that he represents those employes. 

A Member of the Committee. The majority of the corporations were 
not put in that strait. The argument does not apply to all corporations. 

Mr. Walker. Not to all corporations, of course; but it does to the 
principal ones he represents. He says, again, on page 8 of his speech : 

In the mean time the courts have estahlished the rule, without seeing tehere it led^ that in 
equitj the defendant's profits or savings should be the rule, and under this rule it has been 
recently solemnly declared by judicial decisions that a single patent may be worth ten, 
twenty, thirty, fifty, and in one case sixty million of dollars. It would seem as if such re- 
sults ought to satisfy the most grasping. In 1870, however, a new provision was added to 
the law, by which, in addition to the profits, the plaintiff is to have the damages he may have 
sustained by reason of infringement. 

I should not have been surprised if Mr. Raymond had said that in an 
extemporaneous speech, but I compared this, last evening, with a copy 
of the speech he made in advocacy of substantially this same bill before 
the Senate committee last year, audit \s2l verbatim copy of the language 
he used there, and as it is a total misrepresentation of the law on the 
subject, I say that he is to blame for it. It was done after due deliber- 
ation, as he made the same statement a year ago. There are misstate- 
ments, both of law and fact, in it. He says that ^<It has been recently 
solemnly declared by judicial decisions that a single patent may be 
S. Mis. rO 26 r noaTo 
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worth teu, twenty, thirty, fifty, and in one case sixty million of dollars.'' 
I think it wonid trouble him very mach to mention a patent which has 
been "recently solemnly declared" to be worth either of those snms. 
Now, with reference to his misstatement of the law. He says : "In 1870, 
however, a new provision was added to the law, by which, in addition 
to the profits, the plaintiff is to liave the damages he may have sustained 
by reason of the infringement." Now, the law he refers to is section 
4921 of the Eevised Statutes, and is as follows : 

And upon a decree beinfif rendered in any such (equity) case for an infring;ement, the 
complainant shall be entitled to recover, in addition to the profits to be accounted for by the 
defendant, the damages the complainant has sustained thereby ; and the court shall assess 
the same, or cause the same to be assessed, under its direction. And the court shall have 
the same power to increase such damages, in its discretion, as is given to increase the dam- 
ages found by verdicts in actions upon the case. 

Mr. Eaymond's statement is a true enough representation of what the 
statute literally says, but he knew that the Supreme Court had con- 
strued that statute in the case of Birdsall against Goolidge, 3 Otto, 68, 
to mean that if it turned out in the accounting that the profits were 
smaller than the damages, the court of equity could add to the profits such 
proportion of the damages as would swell the entire amount to what the 
damages alone would have been. In other words, the court says the 
statute means that the patentee shall not have both damages and profits, 
but shall have whichever is largest We do not know what the law is, 
except by the construction put upon it by the Supreme Court, and if 
Mr. Eaymond conceals from the committee that construction he attempts 
to mislead it in regard to the law. Again he says : 

The Constitution and the law grant to the inventor '^the exclusive right ** to his inven- 
tion for seventeen years. It is a close monopoly, which, in my opinion, should be given in 
no case. 

A Daniel come to judgment ! Again I read : 

This is specially true if, as I claim, in the third place, that an inventor has not a natural 
right to the exclusive enjoyment of his invention, and that while the granting of exclusive 
monopolies forms a part of the common law of England, it has no natural place among the 
institutions of our government, but is flatly opposed to the general principles. 

Then he quotes Webster's patent cases (I, IV, and V), as showing 
what the principles of this government are. Do the committee know 
that those cases were all adjudicated in England, under the English 
patent system ? This is another attempt to mislead the committee. 
Monopolies were granted, in the time of Queen Elizabeth, not only for in- 
ventions and discoveries, but for things in regard to which the person who 
took the monopoly had no meritorious right. But Mr. Kaymond should 
have studied Curtis. Curtis on Patents lays down clearly the American 
doctrine to be, not that a patent for an invention or discovery is an 
odious monopoly, in the English sense of the term, granted as the result 
of arbitrary power in the government, but that it is merely a contract 
between the inventor and the government. The inventor is granted the 
exclusive right to make, vend, and use his invention for a limited term 
of years, in consideration of his having spread upon the records of the 
Patent OflBce a full description of the same, so that the public may at 
all times be advised thereof. Mr. Kaymond, however, comes here and 
cites an English authority, and says that that illustrates the principles 
of the patent law of the United States. Gentlemen of the committee, 
he might as well say that the powers of Congress are regulated by the 
unwritten constitution of England. 

A Member of the CoraiTTEE. Do you know any case where it 
has been decided in a United States court that these letters patent are 
contracts ? 
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Mr. Walker. No, sir ; I do not. 

Mr. Storrow. The case of the Attorney-General v. Ruinford Chemi- 
cal Works, 9 Gazette, 1062, so states. -^ 

Mr. Walker. Curtis unfolds the philosophy of the matter very fully, 
and says that, unlike the English monopolist, the patentee in this country 
gives a quid pro quo. Here he confers upon the world the benefit of his 
invention and what he has accomplished in the arts by making it. Now, 
here is a piece of Websterian eloquence : 

You will be told that the highest title that a man can have to property is the title ot 
creation, and discovery, and possession. So-so in tangible property, less so in intangible, 
and not at all so " by natnral right,*' in the creations, discoveries, and possessions of the 
mind, which were intended by Him after whose likeness man was made, to be given freely 
and fnlly, as though the air itself, to all men for their progpress toward that which is to come. 
If, perchance, there be a single thought in those remarks which is new and useful, it is not 
and was not mine by natural right, but was given me by infinite intelligence, to be by me 
given again. 

I suppose Mr. Payson, Mr. Raymond, Mr. Eldredge, and Mr. Hurlbut 
are all equally inspired ; but that don't prevent any of them from draw- 
ing large pay from the Western Eailroad Association while filling this 
room with divine afflatus. In like manner, the inventor who confers 
upon the country a great benefit, is justly entitled to secure his pay for 
being the agent of the divine intelligence that works through him.' 

During his speech, Mr. Haymond said : ^^ I would like to make this 
suggestion to the committee : There is hardly a word in this bill that 
lias not been thoroughly considered by the best talent in the country, 
and very thoroughly discussed. Everything in it means something.'' 
At that point a member of the committee— I wish I knew who he was ; 
I would like to congratulate him — asked this question : '< Was it dis- 
cussed by parties representing both interests f " Mr. Raymond replied : 
''Yes, sir; by parties representing both interests and all interests — the 
interests of the patentee and the interests of the user of the patent." 

When Mr. Raymond made that statement he knew that I represented 
by far the largest portion of the rights of action that are sought to be 
enforced against the Western Railroad Association, and he knew that 
lappeared before the Senate committee in February, 1877, and opposed 
the passage of the bill that was then pending before that committee, 
which was substantially this bill. He knew that at that time I had the 
co-operation of Mr. Chauncey Smith, of Boston, who in the speech that 
he then made said relative to this section 

Mr. Stobbow. That was a thoroughly and radicalljr different section 
from this. 

Mr. WAiiKEE. Mr. Smith at this point was not discussing the section 
as a whole, but a feature common to that section and this, and he 
said : 

The second section of the bill also forbids a recovery of profits which the infringer 
realizes by his unlawful use of the invention. Yet it is one of the most equitable rules 
adopted by courts of equity, that such profits belong^ and ought to be restored, to the owner 
of tbe property trespassed upon. 

This particular feature was common to both of them, and Mr. Smith 
denounced it at the same time I did. Mr. Raymond knew these facts, 
and he knew that I was informed by Mr. Smith, last July, by letter, that 
a conference of patent lawyers was to be held at Chicago on the 20th of 
September, for the purpose of framing a compromise bill that should be 
brought here to Congress, with the sanction of those lawyers that were 
represented, and presented to Congress as being the result of the de- 
lil^ration of parties, on all sides, of the interests concerned. He knew, 
also, that during the month of July, 1877, 1 published a pamphlet in 
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regard to the first aud second sections of the bill then pending, com- 
menting on some of the things contained in those sections, and that 
therein I said the history of the bill is as follows : 

It was introduced in its origrinal form in the House of Representatives by Hon. S. A. 
Hurlbut, of Illinois, early in 1876. Its principal promoter in the lobby is James H. Ray- 
mond, .of Chicago, the secretary of the Western Railroad Association, which latter is a com- 
bination of about fifty railroad companies, the original purpose of which was to furnish le^al 
advice and assistance to its members in their patent litigation. Succeeding less fully than 
it expected to do in the courts, it turned its attention, at the beginning of 1876, to Congress, 
and has since that time hoped that by means of this bill, patents heretofore, or hereafter, 
vindicated in the courts, might virtually be defeated by statute. 

Mr. Raymond knew tbat I represented by far the larger proportion 
of the rights of action against his association. Ho requested that I 
should not be invited to the conference, but still he comes here and states 
that that bill was discussed by both parties, when he knows that be took 
special pains to have me excluded from all share in its preparation. I 
have understood, from members of that conference, which resulted in 
that compromise, that they were very much surprised that I was not 
there. 

In another place he quotes Dash v. Van Kleeck, in the 7 Johnson, in 
which case Chancellor Kent denounced these retroactive laws in a won- 
derful outpouring of indignation; and yet Mr. Eaymond quotes that 
decision of Chancellor Kent as sustaining his proposition — that a legis- 
lature can take away a right of action itself, unless it springs from con- 
tract or the principles of the common law. No proposition could be more 
diametrically opposite to Kent's thau that. There is no such statement 
in Chancellor Kent's decision. I know how he came to make the mis- 
take. He got the language which he uses from Cooley on Constitutional 
Limitations, by entirely misquoting it. What Cooley says is, that where 
rights of action spring from contracts or the principles of the common 
law, they cannot be taken away by the legislature. But Mr. Raymond 
wrests him into saying that, unless they do spring from those sources, 
they may be so taken away ; and then cites Chancellor Kent in Dash v. 
Van Kleeck, which is a decision exactly opposite in every respect. 

Justinian also says, in reference to the subject of retrospective laws: 

It is a principle of the civil law that a lawgiver cannot alter his mind to the pr^udice 
of a vested right. 

And Puflfendorf, a modern writer on the civil law, says : 

A law may be repealed by the lawgiver, but the rights that the individual has acquired 
under it while it was in force do not cease. 

Mr. Storrovv. I desire to ask you whether you have any authority 
from the Supreme Court of the United States, or any other court of last 
resort in this country, laying down the doctrine that a right of action 
for unliquidated damages for a tort is a vested right! 

Mr. Walker. !N^ot exactly in that form. 

Mr. Storrow. Will you give us a case that comes the next thing 
to it? 

Mr. Walker. If Mr. Storrow can find any authority in which any 
such distinction is recognized between torts and contracts, as that his 
question seems to imply, I shall be surprised. The general rule is that 
rights of action are vested rights, and neither authority nor reason can 
be adduced upon which to found a distinction in that respect between 
those growing out of contracts and those arising out of torts. 

The Chairman. The safety of vested rights rests atdast with the Su- 
preme Court, does it not ? 

Mr. Walker. O, certainly. 
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Tbe Chairman. If Congress, therefore, passes an act that is uncon- 
stitutional, the Supreme Court would set it aside? 

Mr. Walker. They are bound to, and they will set this aside. But 
the point I make is this: that the members of Congress, equally with 
the judges of the Supreme Court, take an oath to support the Consti- 
tution to the best of their ability. 

The Chairman. Of course, that is true. 

Mr. Walker. I say, therefore, that when a bill is shown to be clearly 
unconstitutional — as members of the committee will certainly conclude 
this second section is, when they review the authorities to which I have 
called their attention — Congress has no right to pass such a bill, the 
only effect of which will be to put litigants to the expense of going to 
the Supreme Court to get it abrogated. 

The Chairman. No 5 they have no right, if they know it* 

Mr. Walker. They are bound to use due diligence in finding it out. 

The Chairman. It has been argued before us, in the discussion upon 
this bill and another, that we have a right to pass a bill that is retro- 
spective. 

Mr. Walker. There are many retrospective acts that are not ob- 
noxious to the Constitution, but this is not one of them. If a law is un- 
constitutional by reason of being retro/spective, it must be so held by 
virtue of one of three provisions. It must be so, either under that 
clause of the Constitution which says that Congress shall pass no 
ex'post facto law ; or that clause which says that no law shall pass impair- 
ing the obligations of contracts; or, under the fifth amendment of the 
Constitution, which says that Congress shall not deprive any person of 
property without due process of law. T^is bill is not obnoxious to the 
ex post facto clause, because the Supreme Court has decided that that 
clause applies only to criminal matters. It is not obnoxious to the pro- 
vision which, in certain cases, forbids the passage of laws impairing the 
obligations of contracts, because that is a restraint only on State legis- 
latures. If this bill is unconstitutional, it is so, not because it is retro- 
spective, merely, or because that word in a descriptive sense may be ap- 
plied to it, but because it takes property away from A and gives it to B, 
in contravention of the fifth amendment of the Constitution. 

Mr. Ward. Would not this come within the class of legislating on the 
remedy as distinguished from the right ? 

Mr. Walker. No, sir 5 I think not. 

Mr. Ward. You know that State legislatures have passed a law 
which came very near the boundary line of depriving a man of his prop- 
erty through the intervention of statutes of limitation, for example; and 
that those enactments of State legislatures have been upheld by the 
Supreme Court of the United States. 

Mr. Walker. I think I have reviewed every one of those cases, and 
I found several in the State courts that agreed with wbat you have 
stated. 

Mr. Ward. Where that distinction is drawn between the right and 
the remedy f 

Mr. Walker. Certainly. If the proposed bill goes only to the rem 
edy in its essence, it is not obnoxious to the fifth amendment, although 
it is retrospective. But in the case of Greene v. Biddle, 8 Wheatou, 
you will find the law laid down that you cannot take away a man's 
property by indirection, when the Constitution says you shall not do it 
directly. The law in that case is that you may phange the remedy as 
much as you choose ; but you must leave as good a remedy as you take 
away; if not, yon have really taken awa}' the right. 
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Mr. Ward. Suppose, to-day, I am entitled to the mesne profits of 
certain land for ten years back ; suppose that I had recovered the land 
in an action of ejectment, and that I had still an action for mesne profits 
and was entitled to $1,000, for which 1 have brought action. Next year 
the legislature passes a law and says, in the first section, that no man 
shall recover for mesne profits more than six years past. Would that 
law be constitutional ! 

Mr. Walker. I will tell you of a somewhat recent case, decided in 
the Supreme Court by Justice Bradley, reported in 14 Wallace, 596, 
which disposed of that point. The court there said they would construe 
the intention of the legislature to be that a man shall have the same 
number of years after the bill becomes a law in which to bring his ac- 
tion for all rights previously accrued, as the bill provides he shall have 
in which to bring his action for all rights after they accnre. I think 
when you came to the Supreme Court, that court would construe that 
statute so that it would not be unconstitutional, and so that you would 
have your right to bring your action within six years after the law 
was passed. 

Mr. Ward. That is not the question. Suppose the first section of the 
law I propose says that hereafter in no action commenced in any court 
shall the plaintiff recover for more than six years of mesne profits f 

Mr. Walker. That is nothing but a statute of limitations, is itY 

Mr. Ward. Nothing else. Now, the legislature says that hereafter 
no plaintiff shall recover, in any court, for more than «ix years, mesne 
profits, and J want to get back ten years' mesne profits. 1 want to 
know whether, under your interpretation, that law would be unconstitu- 
tional. 

Mr. Walker. No; for I tfiink that though the court would say that 
is a singular way to draw a statute of limitations, it means nothing else 
than that rights of action must be vindicated by actions brought within 
six years from the time they accrued, and, after tiiat saying, they would 
say this statute does not operate on your rights of action until the lapse 
of such a time after its passage, as the statute itself provides shall in 
prospective cases elapse after the rights sued upon accrue. I have re- 
viewed all the law on that subject, and find that there have been three 
classes of decisions and three ways of treating that question. One is, 
to hold that the statute has no effect whatever upon rights of action 
which, according to its terms, would be barred the moment it was passed. 
Another is, that such rights of action must be vindicated, if at all, by 
actions brought within a reasonable time after the statute is enacted. 
The Supreme Court of the United States takes the middle ground, and 
says that such statutes of limitation cannot be otherwise constrned than 
that the rights of action already in existence may be vindicated within 
the same length of time after the passage of the act, as is provided by 
the statute may elapse as to future rights after they accrue. 

Mr. Ward. But that is a saving clause. 

Mr. Walker. The Supreme Court would construe that saving clause 
into the act, if it were wholly absent from the letter. 

Mr, Ward. If the statute I propose hail in it a saving clause, then ot 
course my four years of mesne profits would be saved ; but I am putting 
a case on the supposition that there is not any saving clause. 

Mr. Walker. Then the Supreme Court would construe the saving 
clause right into it. The whole subject is learnedly discussed by Justice 
Bradley in that case I have mentioned, and it is laid down as I have 
stated it, and it remedies two hardships that resulted from the former 
methods of treatment. One of the cases was that of a New York widow, 
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in a suit to recover dower. Her basband had been dead twenty years 
before she brought her action. A year or two before she brought the 
action a statute was passed providing that dower could be recovered 
only in a suit brought within tour years after the death of the husband. 
The court in that case held that the woman should have a reasonable 
time after the law was passed in which to bring her suit, and as she 
brought it within a year or two they said that was enough. But of 
course that was loose ruling. A great many courts would have said 
that that statute has no application to her suit at all, because, accord- 
ing to its letter, it instantly would take away all the rights of this widow, 
and therefore in that respect be unconstitutional. The Supreme Court 
take the middle ground, and will always simply construe precisely this 
saving clause into the statute. 

Mr. Ward. And uphold the constitutionality of the enactment? 

Mr. Walker. Yes, sir. They say the bill is all right so construed; 
but if not so construed it would be unconstitutional. In regard to the 
second section, Mr. Smith and Mr. Storrow were willing to indorse it in 
November; but Mr. Smith told me, after the argument, that the result 
would be that the courts would construe it to refer only to rights of action 
hereafter to accrue. 

Mr. Storrow. I never entertained that opinion. 

Mr. Walker. Ldid not say you did. 1 said Mr. Smith did. I think 
the committee do not misunderstand me. Mr. Smith, after he had urged 
the bill upon the Senate committee, gave me his opinion that it would 
not be held to be retroactive, because the courts would say that if it was 
retroactive it would be unconstitutional. 

Mr. Storrow. Mr. Gbauncey Smith is not in the habit of expressing 
one opinion before a committee and another one in private. 

Mr. Walker. That is what he did say to me, in Boston, in the pres- 
ence of a witness. What he did before the Senate committee was to 
make such comments on the bill as he saw fit, and to steer very clear of 
the retroactive question, and to say that on the whole he hoped the 
bill would be passed. 

Mr. Eaymond. I should like permission to make a short reply to the 
pei*sonalities that have been indulged in by Mr. Walker. I think it is 
due to myself that the committee should give me two or three minutes 
for that purpose. 

(No objection being made, Mr. Baymond proceeded as follows with a 
written statement:) 

It would seem that personalities and special interests have already 
sufficiently engaged the attention of the committee, and I will not use 
the ample material at my command to show the animus of the argument 
to which you have just listened. It has sufficiently appeared that Mr. 
Walker has forgotten the equanimity of a counsellor, and descended to 
the plane of i>ersonal feeling against his opponents, which he has ex- 
hibited here to-day. 

I think it has also appeared that the able counsel representing all 
kinds of interests under the patent law had sufficient reason for exclud- 
ing the counsel of the Tanner-brake case from the conferences which re- 
sulted in this bill. I apprehend that the consideration of this bill by the 
committee will be confined to it^ intrinsic merits or demerits, as affect- 
ing only the good of the public. I do not deem it worth while, in the 
closing of the case before the committee next week, to waste any time 
in disproving the many and flagrant misstatements of fact made by Mr. 
Walker, and especially in the review of the Tanner- brake case, which 
alone forms the motive of his present argument. I simply assure the 
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committee, without reservation or hesitation, and upon my reputation 
for veracity, that his entire argument is so colored by the most frequent 
misstatement of facts, that from no standpoint whatever have the com- 
mittee received anything like a fair, competent, or just presentation of 
the case adduced. 

I will only add, in explanation of this occurrence, and to sustain my 
own confidence in the just intentions of Mr. Walker, that he is a son-in- 
law of Mr. Thomas Sayles, whom I will politely, and with considerable 
forbearance, designate a professional, though poor, patent speculator, 
and was until quite recently a real-estate dealer, carrying on an u 
successful land speculation for and with the family. 

I have somewhere read of a Scotch family of nine daughters and ono 
son. The son was made a clergyman for the purpose of saving marriage 
fees. 

In this connection, I call the attention of the committee to the very 
great force and truth of the old maxim, '' He who argues his own case 
has a fool for a client." 

Mr. Walker. I have only to remark to the committee, in reference 
to Mr. Baymond's statement about my adopting the legal profession, 
that it might well have arisen out of the fact that the railroad com- 
panies have beaten Mr. Sayles out of his money for so many years, that 
he was no longer able to hire a lawyer, and so had to educate one. If 
the arguments I have submitted to the committee impress them when 
they come to consider them, I fancy that they will be as effective as if 
they had been made by Mr. Raymond himself, because the law rests not 
upon what the counsel says, but upon what he cites to sustain his 
positions. 

It is easy to deny my allegations, as Mr. Raymond has done. To 
disprove them would not be easy, but would be impossible. I am, there- 
fore, the reverse of surprised to hear him say that he will not attempt it. 

1 remind the committee that I have read from records and from re- 
ports as evidence of my statements, and they can all be sustained by 
ample parole testimony, and by a vast amount of documentary proof, 
so far as the history of the Tanner brake is concerned. 

I thank the members of the committee for the kind attention they 
have shown me. 



ARGUMENT OF MR. FOOTE. 

(February 26, 1878.) 

Hon. Elisha Foote (Ex-Oommissioner of Patents) addressed the 
committee as follows : 

I do not, Mr. Chairman, represent any corporation, nor, indeed, do I 
speak in the interest of any particular patent. I have had much ex- 
perience in the practical operation of patent laws, and it is my interest 
in the subject solely that induces me to make a few remarks to the 
committee. 

There are many provisions in the bill before you which I think very 
desirable. But to the second section I am much opposed. In my view, 
it should be stricken out entirely, and the law left as it now stands. I 
have no idea that you will be able to frame any section which would be 
so well adapted to all the various circumstances which arise in ]>atent 
cases as the present common Jaw remedies, which have grown up with 
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experience, and which are adapted to all the various circumstances 
which arise. 

If I correctly understand the second section, it divides all the cases 
into two classes. First, where no account of profits or savings shall be 
allowed ; and, secondly, where it shall be allowed. In the first class 
there are two divisions : first, where the patentee has elected to license 
other persons generally to use his invention, in which case the license 
fee is to govern in the assessment of damages ; and, in the second case, 
where it shall appear to the court and jury that it is for the interest of 
the patentee that other persons generally should use his invention and 
pay a license fee therefor, then the court and jury are to say what would 
be the proper license fee. 

The first clause is, I suppose, designed to, and apparently does, mai^e 
the law conform to the present law in regard to license fees. But 
practically, sir, the differences are very wide. Oommon-law remedies 
are flexible, and can be changed or adapted to circumstances } but a 
statute is rigid, and must be obeyed by the courts; they have no dis- 
cretion upon the subject. The theory of the patent law is, that the in- 
ventor has an exclusive right to his invention. If a man makes a cart 
era wagon, it is his exclusively, to do with it as he, in his judgment, 
thinks for his own interest ; and if he makes a new invention that is of 
practical utility, and has never been known or used before, thatj to the 
same extent and in the same manner, is his for a term of years, after 
which it becomes public property. If a man takes your horse without 
liberty and without right, you recover for his use. If you are a livery- 
stable keeper, and have a fixed price for letting horses, that would 
govern in the assessment of damages; if not, then you would recover 
what the use of the horse was worth under the circumstances of the 
case. And this is precisely the rule in patent cases. The same com- 
mon-law remedies are applied in both cases and in the same manner. If 
your horse was used in rescuing bank-bills from a fire, you would not re- 
cover the value of the bills, as one gentleman has supposed ; neither 
would you in a patent case. There never has been an instance of any 
such recovery. You get simply what the use is worth, under the circum- 
stances of the case. 

The Chairman. The judgment, you say, that the man recovers for 
the use of the horse, would be according to what the custom was for his 
hire! 

Judge FooTE. Yes, sir. 

The Chairman. Then why should not that same rule apply to a 
patent? 

Judge FooTE. It does ; precisely the same. 

The Chairman. Perhaps I misunderstood you. I understood you to 
object to that clause which says that the amount of damages shall be 
measured according to the amount of royalty paid on the machine. 

Judge FooTE. Perhaps I did not make myself sufficiently explicit on 
the subject. The difference is that the statute (if you pass it) will be a 
rigid rule that the courts must observe. But the common-law rule is 
flexible, and may be adapted to the particular circumstances of the case. 
Now, the proposed statute would in some cases give entirely too much. 
I know the case of a stove patent, where the patentee had a uniform 
license fee of two dollars on each stove. The court gave him fifty cents 
instead of two dollars. It was because the defendant had very much 
extended the business, and the patentee recovered and received more 
than he would have done but for the infringement. And that is an in- 
stance of the flexibility of coiiirnoulaw rules. Under the proposed 
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Statute, tbe court would have been bound to give the two dollars. Take 
tbe case of this Tanner patent, of which so much has been said. It 
seems that the master found profits to the amount of sixty thousand 
dollars, if I recollect rightly, and the court reduced it to forty-five 
thousand. Why ! The counsel were unable to inform us. But it was 
undoubtedly because the court thought the sum too much, and in the 
exercise of that discretion which they have in all suits founded on 
common-law remedies, they fixed the amount at what they thought was 
right under all the circumstances. 

Now, sir, if you had had a statute, if the court were positively 
directed to give the license fee or the profit received, there could not 
have been any such reduction. Statutes are rigid, and must be obeyed. 

In some cases the statute proposed would give entirely too little. 
There are very many cases in which a patentee is obliged to make very 
great sacrifices, in order to get his inventions introduced and made 
known to the public. When he has made his invention and received 
his patent, his work begins. It is often more difiScult and more expen- 
sive to introduce it and make it known to the public than it is to make 
the invention ; and the cases are not infrequent where very great sacri- 
fices are made. They sometimes give half their patent to a manufac- 
turer who will make their device and introduce it and make it known 
to the public. It is only then that the patent begins to be profitable to 
the inventor. Sometimes they receive a very small license-fee for a 
limited time or to a particular person, in order to get the thing started. 
And to adopt the same fee for an iniringer, who has had none of the 
expense of introducing it, who had taken it without any right or au- 
thority, would be a manifest injustice ; and in the common-law remedies 
such circumstances are taken into consideration. With the proposed 
statute, they would be unable to do so, but would have to follow the 
direction of the statute. 

Now, Mr. Chairman, 1 beg leave to read to you from a decision of the 
Supreme Court, to show what the pr^eut law is upon this subject. It 
is the caf»e of Seymour et al. v. McCormick. The opinion wds delivered 
by Mr. Justice Orier. It is found in 16 Howard, page 48d. The court 
say: 

It must be apparent to the most superficial observer of the immense variety of patents 
issued every day that there cannot, in the nature of thing^s, be any one rule of damages which 
wiU equally apply to all cases. The mode of ascertaining actual damages must necessarily 
depend on the peculiar nature of the monopoly granted. A man who invents or discovers a 
new composition of matter, such as vulcanized India rubber, or a valuable medicine, may 
find his profit to consist in a close monopoly, forbidding any one to compete with him in tbe 
market, the patentee being himself able to supply the whole demand at his own price. If 
he should grant licenses to all who might desire to manufacture his composition, mutual 
competition might destroy the value of each license. This may bo the case, also, where 
the patentee is the inventor of an entire new machine. If any person could use tbe inven- 
tion or discovery by paying what a jury might suppose to be the fair value of a license, it is 
plain that competition would destroy the whole value of the monopoly. In such cases the 
profit of the infringer may be the only criterion of the actual damage of the patentee. But 
one who invents some improvement in the machinery of a mill could not claim that the 
profits of the whole mill snould be the measure of damages for the use of his improvement. 
And where the profit of the patentee consists neither in the exclusive use of tde thing in- 
vented or discovered, nor in the monopoly of making it for others to use, it is evident that 
this rule could not apply. The case of otirapson's patent for a turnout in a railroad may 
be cited as an example. It was the interest of the patentee that all railroads should use his 
invention, provided they paid him the price of his license. He could not make his profit 
by selling it as a complete and separate machine. An infringer of such a patent could not 
be liable to damages to the amount of the profits of his railroad, nor could the actual dam- 
ages to the patentee be measured by any known ratio of the profits on the road. Tbe onl:^^ 
actual damasre which the patentee has suffered in such a case is the non-payment of the 
price which he has put on liis license, with interest, and no more. There may be cases,, as 
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where the thing' has been naed but for a short time, in which the jary should find less than 
that sum ; and there may be cases where, from some peculiar circumstances, the patentee 
mar show actual damage to a large amount. Of this a jury must judge from the evidence, 
under instructions from the court, that they can find only such damages as have actually been 
proved to have been sustained. Where an inventor finds it profitable to exercise his mo- 
nopoly by selling licenses to make or use his improvement, he has himself fixed the average 
of his actual damage, when his invention has been used without his license. If he claims 
anything above that amount, he is bound to substantiate his claim by clear and distinct 
evidence. When he has himself established the market value of his improvement, as 
separate and distinct from the other machinery with which it is connected, he can have no 
claim, injustice or equity, to make the profits of the whole machine the measure of his de- 
mand. It is only where, from the peculiar circumstances of the case, no other rule can be 
found t^at the defendant's profits become the criterion of the plaintiff's loss. . Actual dam- 
ages must be actually proved, and cannot be assumed as a legal inference from any facts 
wnich amount not to actual proof of the fact. What a patentee would have made if the 
infringer had not interfered with his rights is a question of fact, and not a judgment of 
law. The question is not what, speculatively, he may have lost, but what actually he did 
lose. 

It seems to me, sir, very unwise to substitute any rigid statutes for 
these flexible rules, which adapt themselves to the various circum- 
stances that arise. They are the results of long experience by the^ 
ablest minds of the country. They are familiar to the profession and' 
to the courts. Tbey are elastic, and adapt themselves, in all cases, to 
what is right and just. 

Mr. Kaymond. The bill is elastic — the court is to judge. " If the 
license fee has already been established by a reasonable number of trans- 
actions of a character applicable to the case at bar, that shall be adopted 
as the measure of said damages," is the language of the bill. Take the 
case you suggested, that a person, in order to get his patent introduced, 
has made arrangements with the manufacturers fbr a small license-fee. 
That would be one transaction. It would not be "a reasonable number 
of cases." The court would take that into consideration in deciding 
what was a reasonable number. 

Judge FoOTE. That, undoubtedly, would have its influence. 

Mr. tSTORROW. And they must be "of a character applicable to the 
case at bar." 

Judge FooTB. Yes, sir; but suppose there is a sufficient number of 
licenses to establish a license fee just as the section provides. These 
licensees may have expended much money in introducing the invention, 
making it known to the poblic, and creating a demand — a market for it. 
Then comes in an infringer, and perhaps destroys their business. The 
injury to the patentee would be still greater. His licensees cannot af- 
ford to pay him the fee when others use the invention for nothing. His 
receipts stop, and remain suspended until the end of a long and ruinous 
litigation. Such circumstances are taken into consideration by courts 
under common-law remedies. Not so under the proposed statute. The 
license fee would be the extent of the recovery. The fraudulent wrong- 
doer could not in any event fare worse than the honest licensee. The 
provision says, in effect, " Wait until others haveestablished the business 
and then come in and take the profits. If it should be found out how 
many you have sold, you will at most have to pay no more than you 
would have had to pay if you honestly took a license." 

Mr. Stoerow. The bill leaves it to the court to say, just as the court 
does now, first, whether the use made by the defendant is *Mn like man- 
ner" to that made by the licensees; and, second, whether the former 
transactions are "applicable" — that is, afford a just rule for the case at 
bar, just as they must decide now. 

Judge FooTE. I proceed next, Mr. Chairman, to the second clause in 
the section, which provides that " where it appears to the court or jury 
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that from the nature of tbe invention it is for the interest of the patentee 
that other persons generally should use the same io like manner and 
pay him a license fee therefor, ♦ ♦ no account of profits or savings 
shall be allowed"; and the court or jury shall determine the license fee. 

Mr. Stoerov^t. They do not determine any license fee at all ; they de- 
termine damages " from all the evidence in the case." 

Judge FooTE. This introduces a new feature in patent law; and, I 
doubt not, it would be new to the jurisprudence of any civilized couutry. 
It supposes that a man is not the proper judge for himself as to the best 
mode of using his own property ; but, after it has been taken from 
him, it submits it to a court or jury to say whether it would not be for his 
interest that otiier persons generally should use his invention in like 
manner that he uses it himself. Applying the same doctrine to other 
property, this would be its effect : 

Suppose you have a valuable horse, which you choose to keep for your 
own use, and some of your neighbors would like very much to have him, 
and they take him without right or permission. Then it is to be submitted 
to the court or jury whether it would not be for your interest that other 
people generally should use the horse as well as yourself, and pay you a 
reasonable license fee for it, and that would be the extent of your recovery • 
Or, suppose you have a house larger than you really need to occupy, and 
somebody else wants it, and crowds himself into it, and then submits 
it to a court and jury to say whether, under all the circumstances of the 
case, it would not be more for your interest to let other people generally 
into your house, to occupy and pay a reasonable price, than that you 
should occupy it alone. You could not say you had an exclusive right 
to your property; you could not control its use — any one could take it 
from you with impuuity, paying only an ordinary rent. 

The Constitution provides that inventors shall have, for a limited 
term, an exclusive right in their inventions. It does not authorize any 
kind of right but an exclusive right. The idea is that none but the in- 
ventor shall have any right or interest in it, or any control over it. 

There is a large class of inventions in which the exclusive use was the 
principal motive for their production. I refer to inventions made by 
manufacturers for their use, to cheapen the cost of their own produc- 
tions, or to make a better article than their competitors, and so have an 
advantage in the markets. The competition between different manufac- 
turers has led to a great number of such devices, and to wonderful im- 
provements in our manufactories. We are now able to compete with 
cheaper labor in other countries. 

It has been detailed to you that we send manufactured articles to 
Europe: watches to England and France; sewing-machines to all 
Europe ; reapers and mowers to Germany and other countries, &c. ^ow, 
sir, if, under such a section as this, any competing manufacturer may 
take these improvements and use them in his business by simply paying 
a license-fee, the whole object of invention would be frustrated, and such 
improvements would never have been made. I have now in my mind a 
particular case. There was an invention of a machine for making horse- 
shoes, ot* very great value. The iuventor spent above $70,000 before he 
got his machine into operation, and I suppose very much more since in 
perfecting and improving it, and he has sold his shoes in the market at 
the very same price that he sells iron for making shoes. Apparently he 
would sustain a loss, but really his profit consists in affording a market 
for his iron, of which he has a large manufactory. It makes the sale of 
a large quantity of iron and keeps his mills in operation, which other- 
wise, under the present depressed market, would have to be idle; and it 
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is of very great value to him. Now, if anybody else could take his ma- 
chines, and supply the market too, you can see that liis invention would 
be perfectly profitless to him. He would not have incurred such ex- 
pense to produce it, and we never should have had the invention. 

But I proceed to the third clause, which provides that, "in taking an 
account of profits in any case, the defendant shall not be charged with 
any saving he may have made, unless it has enabled him to realize an 
actual profit in that part of his business connected with the use of the 
invention." That is to say, any patent may be seized or taken without 
right or authority, to any extent of damage to the owner, and you can- 
not recover anything unless the man who has robbed you has made 
money out of the operation. If a man should steal your horse, you could 
not recover or get anything of him unless he had a profitable operation. 
This is a most extraordinary provision. Take the case of the Pullman 
palace-cars. I understand the patentee does not sell his patent in any 
way, but makes the cars himself and puts them on the road ; he receives 
nothing from the railroad companies, but makes his profit on the extra 
price he charges passengers for using his cars. Now, if he was to bring 
a suit for infringement there would be no license fee ; you could not re- 
cover for that; there is no court or jury that could conscientiously say 
that it would be for his interest to have a license-fee, and that the pub- 
lic should enjoy it in the same way that he does himself. Then he would 
be reduced to this third clause to recover for the use and profits; and 
any railroad which was not making dividends could take his property 
and pay nothing for it. You might as well do directly what this section 
does indirectly, and pass an act that every railroad which is not making 
profits or dividends shall have the privilege of taking any patents they 
please with impunity; and, if you make the thing entirely consistent 
and rational, you should also say that they may enter upon any one's 
land and cut their ties, and go into rolling-mills and take their rails, or 
any other property they choose to take, and they shall have them with- 
out responsibility to anybody. 

Take the case of this Westinghouso brake, which, I understand, the 
patentee manufactures himself and puts onto cars at a very reasonable 
price. Now, suppose any of these Chicago railroads, making no money, 
should think it desirable for them to take and use this brake without 
paying anything for it. This section would undoubtedly authorize them 
to do so without any compensation, and they could grab any amouiit of 
property with impunity. 

There is another feature about this section which is the worst of all. 
That I now come to. It requires an investigation in all cases of taking 
an account into all the business connected with the use of the invention, 
to ascertain whether a profit has been made, and, if so, to determine 
what proportion is due to the invention and what to other elements. 
Such an inquiry is almost endless. It must depend much upon esti- 
mates and opinions, in which witnesses will vary. A case that illus- 
trates this came within my own experience. The late Henry Burden 
invented a machine for making railroad spikes, which fastened down 
the T- rails. They had before been made by hand at great expense. He 
invented a machine which made them at the rate of about one a second, 
and supplied the railroads at a very reasonable rate. But he had a 
competitor, a little below him on the same stream, who had also a large 
iron-works, and who desired to share in the profits of this business. He 
took the invention without any right, and put eleven machines into 
constant operation day and night, and supplied the country with those 
spikes. The Supreme Court, after hearing the case, decided that the 
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patent had been unlawfully infringed, and that an account should be 
taken; and it was referred to the late Chancellor Walworth, of New 
York, to take an account. He adopted the rule which is provided for 
here. He went into an investigation of all the extensive aftairs of that 
ironworks to find out whether they had made any profit in their busi- 
ness by the infringement. He spent ten years in the inquiry, with 
counsel and witnesses. His proceedings are recorded in ten large vol- 
umes. His own fees which the parties paid him amounted to $60,000. 
The parties spent hundreds of thousands in that investigation ; and the 
result of it all was that the master brought in that the defendants bad 
lost $30,000 in their business by stealing the invention. 

The Chairman. Let me ask you right there: Did he bring in a cor- 
rect statement of the thing ! Did they actually lose the $30,000 f If 
so, the other man ought to have been very thankful. 

Judge FooTE. Well, of course the plaintiff thought it an outrage. 
The defendants kept on losing, in spite of all the plaintiff could do, and 
does to this day. 

Mr. Briggs. Why didn't he get an injunction and stop them ! 

Judge FooTE. He did get an injunction, and finally stopped them, 
but the patent had nearly run out. The courts are very unwilling to 
give an injunction un:il the case is finally heard and decided. They do 
it in extreme cases, but generally they want to have the matter fully 
investigated before they stop a manufacturing operation, for the dam- 
ages would be very great if they should be wrong, and they do not feel 
at liberty to interfere until the case is finally decided. 

The practice in the spike case, and others like it, has justly been re- 
garded as an opprobrium in the administration of justice. An end was 
put to it by the Supreme Court in the important case of Mowry v. Whit- 
ney, and there never was a more just or valuable decision. They held 
that they had nothing to do with the profits of the business in which 
the paterit improvement was used, and that the only proper inquiry was 
as to the advantages derived from the use of the inventioa over and 
above what they would have had in the use of other processes. And 
this was strictly in accordance with the law in regard to all other kinds 
of property. In cases of trespass on lands, taking of pNersonal property, 
depriving others of their rights, the question always is as. to the value 
of the property taken, and the benefits derived from its use; and no in- 
quiry was ever entertained into the profitableness of the business in 
which the wrong was committed. Such an investigation would be a 
scandal to any court in this country. 

It is a great mistake to suppose, as some gentlemen have done who 
have addressed the committee with much eloquence, that the same 
court that has adopted a rule may not vary from it when other circum- 
stances require a variation, in order to do exact justice in the case. 
Such extreme cases under this rule, as some have imagined, have never 
occurred, and would not in any court of justice. Common-law rules 
always bend to the circumstances of each particular case. 

In the whip case, which has been brought forward as one of extreme 
severity, we are not informed how much the inventor expended in labor 
and money to produce and perfect his machine — very likely it was all 
he had. It reduced the cost of manufacture from sixty to twenty cents. 
The infringer, who had had none of these expenses, makes the whips 
and sells them in the market at twenty-five cents. The five cents above 
cost is no more than a fair salesman's profit. Should the inventor man- 
ufacture the whips and send them to merchants to sell, they would 
charge him that for selling. It is manifest that the inventor has been 
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robbed of his property, and, if the case should come before the courts, 
I doubt not the infringer would be made to pay well for the wrong and 
injury he has done ; but that he would be required to pay any extrava- 
gant sum, any more than what was just and reasonable, any more than 
he would be required to pay in other cases of like turpitude, is what no 
one is authorized to presume. 

The second section we are considering requires us to go back to the 
abuses in the spike case. In all cases of an account, there must be an 
investigation into all the operations of the business in which the inven- 
tion was used. It is an indefinite, enormously expensive, and almost 
endless inquiry. 

Take the case of this Tanner brake, which has been one cause, as I 
suppose, of bringing this bill before you. I know nothing about the 
merits of the case. I refer to it merely as au illustration. It seems 
that the parties have been in litigation sixteen years, and the case yet 
goes to the Supreme Court. Should a new accounting be ordered, it 
may, if this bill be passed, require au investigation of all the affairs of 
the [Northwestern Bailroad for a period of twenty years, to ascertain 
whether in this long period they have made or lost money in their busi- 
ness generally, and, if they have made money, then to ascertain what 
proportion of it arose from the use of the brake, and what proportion 
was derived from other elements. It would require an examination of 
all the expenses and receipts of that company during that long period — 
of the lands purchased, their improvement, and present valuer of the 
increase and value of depots, engine-housep, and other structures ; of 
the improvement and condition of rails, road-bed, ties, culverts, bridges, 
and cost of the same, and wear by use and timej and many difficult 
questions would arise and have to be decided. Should the inquiry be, 
whether a profit was made during the whole time, or during each year! 
If any of the moneys have been squandered by officials, would that be 
taken into the account! If they have given any president of the com- 
pany $50,000 a year for merely nominal services, should that be counted ? 
If they have engaged in profitless speculations in other roads and enter- 
prises, should that be allowed f And then to ascertain what propor- 
tion of the salaries, rents, coal, iron, cars, locomotives, &c., should be 
charged to the brake, and what to other elements. This would be a 
matter of opinion and estimate upon which witnesses would differ, and 
would require a long investigation. It is plain to be seen that the 
$^0,000 which the plaintiff has recovered would not pay half the ex- 
penses of this reference. What chance would the poor inventor have 
against these powerful corporations ? None but a very wealthy person 
could enter into such a controversy. The roads would not need the 
other provisions of the bill. This would enable them to take and use 
any patent they pleased with impunity, and no one would dare to sue 
them. 

The Chairman. How about this clause: "But if in any case it shall 
appear to tbe court that the damages or profits, ascertained as above, 
shall be inadequate to give tbe plaintiff a just compensation for the in- 
jury done by the infringement, or shall be in excess of such injury, the 
court shall have power to increase or diminish the amount to such an 
extent as may be just and reasonable." Does that modify the bill? 

Judge FooTE. That is the clause I was next coming to. 

The court are to have power, in their discretion, to increase or dimin- 
ish the amount of recovery to such an extent as may he just and reasona- 
ble. But what is just and" reasonable? That is the very question that 
arises in every case, and upon which the parties differ. If you say that 
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the license fee is the proper recovery, then that must be just and rea- 
sonable, or you would not make such a rule ; and the discretion of the 
oourt is to increase and diminish the recovery, so as to make it conform 
to the standard of what is just and reasonable that you have estab- 
lished.. If it be proper that a party shall recover only what a court or 
jury shall say is a proper license fee, then that, of course, must be just 
and reasonable. If it be right and proper that a party shall recover 
nothing unless a profit has been made in the business in which the in- 
vention has been used, then that must be just and reasonable; and a 
court would have no right to set up any other standard of their own of 
what is just and reasonable. Statutes must be so construed that every 
part, if possible, may have effect. The whole must harmonize. The 
discretion which is given to courts is not an arbitrary one, but must be 
exercised in accordance with principles that have been established. 

But if a different view should be entertained, and that what is just 
and reasonable be regarded as referring to the value of the invention 
and the length of time it has been used, then the clause would direct 
the court to do just what they do now, and to disregard all the previous 
provisions. The complicated investigations would have to be gone 
through, the enormous expenses incurred and then all disregarded, and 
the court do just what they do now — find out what was just ana rea- 
sonable, having reference to the value of the improvement and the cir- 
cumstances of the infringement. I suppose there would have to be two 
references — first, to ascertain whether a profit had been made in the 
business; and, secondly, to find out what was just and reasonable. 
The whole clause would be contradictory. It would direct to give the 
license fee, no more, no less; to give nothing in some cases; and then 
it would direct to do neither, but give what the law now allows as just 
and reasonable. 

- I have thus, Mr. Chairman, gone through with the whole section, and 
it is manifest that it has been gotten up in the interest of infringers — 
those who find it convenient to take other people's property, but not to 
pay for it. 

Suppose, Mr. Chairman, we had a band of robbers amongst us of 
great wealth and power; that they were accustomed to enter people's 
housejs and drive them from their homes; that they took their cattle 
and their horses — that the wheat, the corn, the cotton, that others by 
their labor and expense ha<.l produced, they should appropriate, and to 
meet such an emergency you should pass an act like this second section, 
to wit, that there should be no recovery against these robbers beyond the 
price in the market of the articles taken, or what a court or jury should 
say ought to be a market price; that in case of an accounting nothing 
should be recovered unless the robbery had been profitable, and that 
the court should determine what proportion of profits was due to the 
robbery, and what to other elements; and, finally, that you should 
make all legal proceedings against them so onerous and expensive that 
none but very rich men could contend with them — would it not be justly 
said that you had promoted fraud and wrong, and discouraged industry, 
and injured all the best interests of society! I cannot view this sec- 
tion in any better light, in reference to the rights and interests of pat- 
ented property. 

Some gentlemen have urged here that inventions do not need the pro- 
tection of patents; that they come as a matter of course, from the nat- 
ural promptings of the human mind, and will be made without refer- 
ence to profits or personal advantages. Such persons, I apprehend, 
have never investigated the subject. It is within my remembrance 
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when most of the women were employed in spinning and weaving just 
as they were in the times of Homer. I have, myself, reaped grain in 
the fields with a sickle, in the same way that it was reaped when Eath 
gleaned after the reapers in the field of Boaz. It was ponnded oat upon 
the threshing lioor, and winnowed by a current of wind, in the same 
way that it was done as described in the Bible. The plows we used 
were much like the plows of the ancient Egyptians. Indeed since the 
practical operation of patent laws, there has been more advance in all 
the practical arts of life than was made before in all preceding ages of 
the world taken together. Never before has been seen such progress, as 
we, ourselves, have witnessed in oar day. And such is the tulvance 
now making that we can form no conception, we cannot imagine what 
will be the state of society fifty years hence. And why is this ! The 
minds of men have not changed. They have the same desires and feel- 
ings, and are actuated by the same motives as formerly. You can as- 
cribe it to no other reason than that we now give a property in useful 
inventions. Would men clear off, fence in, and bring into cultivation 
lauds that they were not to possess f Would any one build houses that 
were not to be their own t Would products be raised, manufactures 
made, or anything but the barest necessities of life be produced but for 
the right of personal property, and the protection in the enjoyment of 
these rights which society affords 1 The same is true in regard to pat- 
ented improvements. Such is human nature, and the constitution of 
society, that men must devote their time and energies to the support of 
themselves and those who are dependent upon them. It is the rewards, 
and the hope of rewards, that have stimulated the whole country to the 
stndy of practical improvements. 

The Chairman. Do you think the new state of things gives as many 
people employment as under the old system f 

Judge FooTE. Yes, sir; that is a subject which has excited a good 
deal of attention and interest The first introduction of patented ma- 
chines has always been met with strong opposition. The inventors of 
the modern spinning machines aid of the weaving machines endan- 
gered their lives. And when the reaping machines were first intro- 
duced they met with great opposition. It was thought they would drive 
people out of employment. And I remember that when the sewing 
machines came out I, myself, with all the reflection I had had on the 
subject, really feared that a great many poor women would be deprived 
of their only means of employment. But, now, what has been the prac- 
tical result f Sewing women were never so much in demand; they 
never have been so well paid ; and there never have been so many em- 
ployed as at the present day. There are more men employed in reaping 
and harvesting grain than there ever were when it was harvested with 
a sickle, or indeed with the cradle. The wages of spinners and weavers 
are far greater than when the work was done by hand. Such has been 
the practical result of every invention which has been introduced. It 
has led to a greatly-increased demand, and the number of persons em- 
ployed has been increased rather than diminished. As yon reduce the 
price, the consumption increases in much greater proportion. When 
cotton cloth was one dollar per yard, but few could afford to use it. 
Now that it is ten cents, or less, more than a thousand to one wear it 
daily, and the number of persons engaged in its production and manu- 
facture is much greater than it was when it cost one dollar per yard ; 
and that is the history of every invention. A single case cannot be 
pointed out where it has not increased the number of laborers rather 
than diminished it. 

S. Mis. 50 27 

Digitized by VjOOQ IC 



418 HON. ELISHA FOOTE. 

I do not wish to occupy your time unnecessarily, but there are some 
other provisions in this bill which I think objectionable. That in regard 
to a statute of limitations has very serious difficulties. A patent suit 
is a very serious matter, and a very expensive one. There is no other 
litigation in the country that is half as expensive. Few men are able 
to commence more than one patent suit. Supposing one commenced 
for an improvement in railroad appliances. It would be in the power 
of any of these corporations, with the able counsel which they employ 
and keep in their employment, to extend that suit through the life of 
the patent, especially if you allow an appeal before an account is taken, 
which would occupy three or four years, and then another after the ac- 
count is taken, which would occupy as many more. Although there 
may be many infringers, one suit has heretofore been regarded as enough 
for all of them. It is supposed that the rights of the patentee will be 
determined by one suit, and that all others will be governed by the re- 
sult of that one. The consequence of the limitation would be, that as 
against all but the company sued the inventor would get but four years, 
instead of seventeen years' use of his patent. Or else, to avoid that re- 
sult, he must commence a number of suits, and get into an extent of 
litigation that would be ruinous to any man who had not unlimited 
means. 

It is from such considerations that a statute of limitations has not be- 
fore been passed. If it be proper at all, it certainly should be for a very 
long time. I should say ten years. If yon make it less, you really cut 
off half the value of all patents. 

There is another section, the tenth, which is very harsh on patentees. 
It compels one, on notice, to commence a suit or lose his patent. Now, 
sir, that would be very hard. Suppose any of these wealthy corpora- 
tions should call upon a poor inventor to commence a suit against them, 
and to encounter a big railroad combination with all their able and 
learned counsel in their employ ? It would be impracticable ; he would 
have to give up his patent. 

Yon have already a provision that anybody may commence a suit to 
correct or annul a patent that has been improperly issued, or needs any 
correction. If no one will do that, and the patent remains in full force, 
the patentee should not be debarred from asserting his rights under it. 
Let these railroads commence their own suits, and not compel others to 
bring suits against them. I would strike out that provision entirely. 

Considerable has been said with regard to models, and some would 
not refer to them in granting reissues. The model, I think, is the very 
best evidence. The object of a reissue is to give a man what he ought 
to have had when he made his application. It is to correct errors and mis- 
takes. It is a rule in the Patent Office that a patentee shall not resort 
to extrinsic or parol evidence to show what he had invented. I recol- 
lect a very strong case that arose in the office. A man proved that an 
important feature of his invention had been left out at the request of 
his attorney. He had taken it out of his model and his drawings against 
his own judgment, and it turned out that the part omitted was the very 
essence of the invention, and he came to the office to have his patent re- 
issued. But it was thought that the practice would lead to frauds and 
be dangerous, and. his application was refused. The Supreme Court has 
since, I believe, adopted the same rule. 

Well, then, how are we to ascertain what was really the invention f 
The model is the best evidence. The inventor makes the model, and 
takes it to his attorney, who from it makes drawings and specifications, 
showing not the whole machine, but only such parts of it as he thinks 
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it important to claim. The rest is left oat. And very great mistakes are 
made by attorneys. They sometimes entirely overlook the important parts 
of the invention. And then the Patent Office itself, I am sorry to say, 
makes a great many mistakes. They sometimes refase the inventor 
things they onght to allow and allow him what they ought not to allow, 
and the inventor finds when he comes into court to enforce his patent, 
that he has to reissue it, and correct the mistakes that have been made. 
If you were to strike out either, I should say it ought to be the reference 
to specifications and drawings, for those are the works of the attorney. 
But not the model, which is the work of the patentee himself, and shows 
what he embodied in his invention. 

I want to say one word more, and that in reference to the eleventh 
section, which requires payments at different periods. 

The Chairman. The British system ! 

Judge FooTE. Yes, sir; somewhat like it. The patent fees are now 
more than are necessary. 

The Chairman. You think it a good plan to have the fees less! 

Judge FooTE. I would have the fees now paid on making the applica- 
tion and issuing the patent reduced to ten dollars. The office now is 
accumulating one hundred thousand dollars a year over and above its 
expenses, and if the object is to encourage patents and inventions, the 
fee shall be made as light as possible, though enough to pay the expen- 
ses of the office. And I think if a small sum was charged for the first 
fee, and then more for the subsequent one, it would be a judicious change. 
If I had drawn the section myself I would have made it different. I 
would give a kind of preliminary patent for a few years — say three or 
four years. The difficulty is, that when an inventor gets an idea and 
has revolved it over in his own mind, he rushes off to the Patent Office, 
for fear somebody else will steal it or will anticipate him, and he takes 
out apatent before he has perfected his invention. Then, when he comes 
to put it into use he finds difficulties that he did not anticipate. Per- 
haps the whole thing may be useless, or may require very material alter- 
ations or additions before it is made practicable. Now, if he had three 
or four years in which to make those corrections and try his machine^ 
and then could come into the office and make his application anew, in 
its l)est shape, and the office should reexamine his whole case again very 
carefully', I think patents would be very much more perfect, and there 
would be very many less of them than under the present system. 



ARGUMENT OF MR. CHAUNCEY SMITH. 

[March 1, 1878.] 

Mr. Chairman and Gentlemen of the Committee : 

I had the honor some time since to open the discussion before the 
Committee on Patents of the Senate in favor of the same amendments 
of the patent law which are the subject of the present hearing. I took 
occasion then, at the commencement of my remarks, to make some 
general statements as to the history of the patent law in this country, 
and to make some general observations upon the results which the coun- 
try has secured from the law. It seemed to me important and neces- 
sary that the value of the patent system to the country, the benefits 
which flow from it, should be taken into account in any proposed legis- 
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lation. An alleged evil existing under the law might be of sach impor- 
tance as to demand legislation for its removal, if nothing else were to be 
considered, but it would not be wise to legislate without inquiring how 
the proposed legislation might affect the ^neflts which the country was 
receiving from the existing law. It might appear that more would be 
sacrificed by a remedy proposed for some admitted evil than would be 
gained by the remedy, and that some new remedy should be devised or 
the evil be submitted to. 

It is an inconvenient thing to most of us to pay taxes, and their col- 
lection by the means prescribed by law is often embarrassing and an- 
noying to delinquents; but few of us would be prepared to say that the 
raising of revenues should be abandoned, or that it would be wise to so 
change the mode of collecting taxes, in order to get rid of some alleged 
evils, as to render it impossible to collect them at all. 

There may be evils attending the collection of the taxes upon whisky 
or tobacco, but I apprehend Congress would not change the law in re- 
lation to those sources of revenue in order to correct some alleged evils 
attending their collection, without considering how much is at stake, 
and to what extent the proposed remedy would atfect the amount of the 
revenue derived from those sources. 

It seemed to me, therefore, not only legitimate and proper that a discus- 
sion of any important modification of the patent law should be accom- 
panied with a presentation of the operations of the law upon the indus- 
tries of the country and its value in promoting those industries, but that 
it was absolutely essential to judicious legislation that the relation of 
the patent law to the progress of the useful arts should be kept con- 
stantly in mind. 

I think I had reason to believe that the Senate committee regarded 
the course 1 adopted as a legitimate and proper one. Justified, as we 
thought, by these considerations, and, as we believed, by the judgment 
of the Senate committee, Mr. Storrow and myself thought that it was 
not only right and proper for us to lay before this committee also some 
portion of the evidence as to the value of the patent law which was accu- 
mulating on our hands, but that it was our duty to do so. We thought 
so all the more because we found some persons who believed, or affected 
to believe, that some alleged evils connected with the patent law were 
of greater magnitde than all the good connected with it, and that Con- 
gress would be justified in sweeping away the law to correct the evils, 
if they could not be corrected in any other way. We thought, there- 
fore, that it is proper to offer such evidence as we have of the value of 
the law to the country. 

I think that for another reason It was necessary, or at least legitimate 
and proper, that the value of the patent law to the country should be pre- 
sented to this committee. Numerous propositions outside of this bill 
have been brought forward for the amendment of the patent law and 
referred to this committee. I think they have been generally conceived 
solely with reference to some special hardship which has arisen under 
the law, and without regard to their general effect upon the practical 
working of the patent law. Viewed with reference only to the specific 
evils or hardships which they are designed to affect, they might not be 
open to serious objection, but when considered with reference to their 
general effect upon interests of great magnitude, it might be obvious 
that they would work much more harm than good. But this result will 
not be seen by those who brought them forward, or are disposed to ad- 
vocate them, until they are impressed with the conviction that the evil 
they seek to remedy sinks into insignificance beside the vast benefits 



Digitized by 



Google 



MACHINES INCKKASE DEMAND FOR LABOR. 421 

tbe country reaps from the patent law. This evidence will, we think, 
be valuable to the committee in considering all such special propositions 
for the amendment of the law. 

Our conclusive answer to many of the proposed remedies for alleged 
speciiil evils is, that if the evils are such as is alleged, and if the pro- 
posed remedies would correct them, the country cannot afford to apply 
them. I submit, therefore, that it is legitimate and necessary that this 
committee, and Congress itself, and the country, should take into con- 
sideration the value of the patent law in all discussions relating to its- 
amendments. 

I shall, however, present to the committee no such detailed state- 
ments of facts as were presented by the gentlemen who preceded me. 
But I think there are certain great historical facts which should be 
taken into account, and which demonstrate the value of patent laws. 

Few people can be found to deny the value of inventions, but fewer 
still, perhaps, have ever known and clearly apprehended the magnitude 
of the results which have been achieved. The steam-engine is gener- 
ally spoken of as one of the greatest inventions of man, but few people 
know how much it has added to the power of man. It is stated in a 
life of James Watt, published in 1874, that the steam-power of Great 
Britain is equivalent to the power of 400 millions of men. The imagi- 
nation staggers under such figures as these. But this is not all. By 
the improvements which have been made in machinery, this power is much 
more elective than it was formerly. Automatic machinery for spinning 
was invented about the same time that the steam-engine was. Before 
its invention, a woman spun a single thread upon a wheel. If we esti- 
mate the power of six women to be equal to a horsepower, then six 
spindles absorbed a horse-power. But now, in our spinning-frames, a 
horse power will drive from seventy-five to a hundred and ten spindles. 
The same amount of power which the woman furnished, when derived 
from a steam-engine or water-wheel, turns from twelve to eighteen 
times as many spindles, and one person will take charge of from 600 to 
800 spindles. 

In the census report of Massachusetts for the census of 1875, the fol- 
lowing statement is made as to the manufacturing industries of the 
State: 

Under the title ''Steam and water-power by industries," power is classified according 
to the industries in which it is used. The total horse-power of steam-eneines and water- 
wheels employed in the industries of the State is 318,768, equal to tne hand-labor of 
1,912,488 men. This labor is actually performed with the aid of the motive-power of the 
State by about 300,000 men, women, and children. In other words, the industries of Mas- 
sachusetts, without the aid of her motive-power, would require a population of 7,400,000, or 
nearly four and a half times as gVQAt as it is now, to furnish the nand-labor necessary to 
carry them. 

The Chairman. Let me ask you, Mr. Smith, if, in your opinion, any- 
body has been thrown out of employment by the introduction of these 
patented machines? 

Mr. Smith. I have never thought so. I hope the committee will 
pardon me for introducing this anecdote : I recollect one day hearing a 
very intelligent man in Massachusetts, who had devoted himself with 
humanitarian views to philanthropy, express the conviction that such 
must be the case, that a great number of men must have been thrown 
out of employment by the introduction of machinery. I said to him, *'I 
have heard that statement a great many times, but I have never seen 
any proof advanced. Now, will you give me proof of that assertion !^ 
" Well," he says, '* I have not time to do it now ; 1 cannot do it now.'^^ 
I said, *' You cannot do it at this moment, of course, but will you, in a 
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reasonable time, produce any evidence in support of that assertion t" 
Thereupon he said, " It micst be so in th6 very nature of things; it must 
throw people out of employment.'' '* Well, then,'' said I, <« if it must be 
so, you can produce the proof within a reasonable time." He declined 
the challenge. I have always found it so. I have heard many people 
make the assertion who fully believed it, but I have never found one 
who could support his assertions by proof of actual cases. 1 think the 
fact is just the reverse. When an improved machine is invented, the 
requisite number of them must be built to perform the work required. 
This creates a demand for labor in that branch, as the first effect of the 
invention ; ai)d before the machines are built and introduced into their 
appropriate place the labor supplanted will adjust itself to the new con- 
ditions. And I believe that is the universal history of the introduction 
of labor-saving machinery. 

It is not alone in countries where labor saving machinery is employed 
that men are out of employment, by any means. It is not in those 
countries where people starve. The people of China today, with highly- 
developed industries, are starving by millions, while England, with 
her overcrowded population, does not suffer in any such way. The in- 
creased productiveness of labor by cheapening the products of labor 
brings those products within the reach of the means of thousands of 
consumers who could not otherwise have them, and this often greatly 
increases the amount of labor required, notwithstanding its increased 
efficiency. The introduction of the cotton-gin certainly did not diminish 
the number of persons employed in raising cotton. It did not even 
diminish the number required to separate the seed. I am confident 
that more men are employed in transporting people between New York 
and Boston than would be if the journey hs^ to be performed in stage- 
coaches. There can be no doubt that the number of persons eng^^ad 
in any manufacture is increased by the inventions which have so dimin- 
ished its cost that it can be used for a multitude of purposes where it 
could not formerly be used on account of the expense attending its pro- 
duction. 

The labor required for the production of paper, and in printing 
books and newspapers, has been so reduced and their use has so much 
increased, consequent upon the diminution in the cost of books and 
othex printed matter, that the demand for them gives employment to 
a much greater number of laborers than at any time in the world's his- 
tory. 

It should not be forgotten, in considering the effect of invention upon 
the demand for labor, that many inventions open up new fields of labor ; 
and, so far from supplanting labor, they create new demands for it. The 
telegraph gives employment to thousands where none were employed 
before its existence, not only directly in the transmission of messages, 
but in the production of wire, the manufacture of insulators and tele- 
graph instruments, the collection, transportation, and erection of poles, 
and in the care and maintenance of the lines after they are erected. 
The art of photography furnishes another instance of the creation of 
new fields of labor by new inventions. Thousands are now engaged in 
the production of pictures who have been taken out of other occupa- 
tions to supply a new demand. The vulcanization of rubber is another 
art which created a new demand for labor. Much of the treasure of the 
earth, its gold and silver and other metals, including coal and petro- 
leum, is placed so deep in the earth that it could not be reached except 
for modern inventions. These inventions have not only given man the 
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treasure which he could not otherwise have secured, but have given 
employment to a multitude of meu. 

But to return to the manufactures of Massachusetts. This estimate 
which I have given of the value of steam-power in Massachusetts did 
not embrace railroads. The returns for the railroads were collected by 
a special commission, and I therefore applied to a very competent engi- 
neer, Mr. Edward Appleton, of Boston, to give me an estimate of the 
value of the locomotives in Massachusetts as compared with horse-power 
used on common roads. According to the returns of last year we had 
1,030 locomotives in the State ; the year before there were 994, showing 
an increase of nearly 40 in the last year. 1 have received from him a 
most instructive and interesting paper upon that subject, which I beg 
leave to submit to the committee, and which I desire to append to the 
report of my argument. I will now only refer to the conclusions which 
are given by Mr. Appleton. The whole number of locomotives owned 
by the Massachusetts railroad companies is 1,030, but, as parts of their 
tracks lie in other States, Mr. Appleton estimates the proportion due to 
the miles of track in the State to be 757. From this number he deducts 
10 per cent, to cover the number which may be undergoing repairs or 
lying idle for other reasons, leaving 682 as the number assumed to be 
actually at work. This number, he says, is capable of doing the work 
which 1,519,496 horses could do on a good common road. He then takes 
the returns of the work actually done on these roads in the transporta- 
tion of freight and horses, and finds it to be equivalent to what could 
be dono^ on good common roads by 913,545 horses. Of course it is im- 
possible for horses to move either freight or passengers as the locomo- 
tives do it, and, therefore, the economy of time effected by the latter 
could not be secured at all by the use of horses. The work of these 
locomotives, according to the rule adopted in the report of the Massa- 
chusetts census, is equivalent to the labor of 5,481,270 men, or to that 
of a population of more than 20,000,000. 

A MEMBER OF THE COMMITTEE. How many men do yon estimate to 
a horse-power f 

Mr. Smith. Six. By the aid mainly of her steam-engines, including 
locomotives, Massachusetts has the command and benefit of power equal 
nearly to that of 8,000,000 laboring men. 

The Chairman. Did Mr. Watt receive a patent for his invention ! 

Mr. Smith. Yes, sir. Before I close I shall give you a history of that, 
because I think it is one of the most instructive histories which 1 know 
of in connection with the patent law. 

But in respect to locomotives : If we consider the cost of the equip- 
ment in harnesses and vehicles required for a million horses, and the num- 
ber of men which would be required to manage and take care of them, 
and to keep in repair the equipment and the roads over which the work 
was done, I think you will agree that the actual value of the locomotives 
of Massachusetts must be more than double what we reach by the sim- 
ple estimate of their equivalent in horses. 

The importance of this subject may be presented in another way. In 
1870 the population of the country engaged in gainful occupations was 
estimated to be about 12,000,000 persons between the ages of fifteen 
and sixty. This excluded a large number of women housekeepers, esti- 
mated at 7,400,000. Add that number to the number given in the table, 
and about 20,000,000 would have been the actual population of the 
United States engaged in what are called gainful occupations. If the 
population has now increased — as I suppose it has — about one sixth, 
the number now engaged in gainful occupations must be about 24,000,000. 
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I do not kuow what this committee would consider a Mr estimate of 
the average value of the labor of these 24,000,000, when taken to repre- 
sent the whole labor of the conntry, for work done by this number of 
people. 1 think, however, $1.25 per day would not be an excessive 
estimate, for we exclude in this estimate all the labor done by children 
under fifteen and by men over sixty, which is not an inconsiderable 
amount This would give $30,000,000 as the value per day of the labor 
of the country, and, reckoning 300 working-days for a year, we shall 
find that the value of this labor for a year would be $9,000,000,000. If 
you assume, as I think you safely may, in view of the evidence which 
has been presented, that the inventions increase the value of this labor 
as much, at least, as 2 per cent, annually, the actual value to the coun- 
try of inventions, with reference to its labor alone, would amount to 
$180,000,000. That is the value to the laboring men of inventions — the 
increased value given to their labor, through and by which they live. 

But inventions do not show their full value in saving labor. There 
are a great many important inventions which produce oSier effects, and 
are valuable because they save raw material or introduce new materials 
which are cheaper or better than what was in use before, such as wood- 
pulp for the manufacture of paper, and rubber for clothing and other 
uses. So that if you add to the value of inventions in the saving labor 
their value in divers other ways, I think this committee will be impressed 
with the conviction that no other committee of Congress has to deal 
with a subject involving such great interests as this; that no other com- 
mittee is called upon to exercise its judgment and discretion with more 
care than this in dealing with a system which has been intimately 
blended with our industries for nearly a century, lest it should adversely 
affect those great interests to which I have referred. 

I have presented a hasty statement of some important facts, showing 
the valueof inventions. Does the patent law stimulate or promote such 
inventions ? Is this the fruit of the patent system ! I refer, in proof 
of this, to the great fact, that the countries which have done this work, 
which have pr^uced these inventions, are the countries which have had 
patent laws the longest. England was the first country to try the effect 
of a patent la^ in promoting its industries. This was in 1623. But, 
owing to the manner in which the law was viewed by the courts, it did 
not, I suppose, have much effect upon the industries of the country for 
the first hundred years. For about one hundred and fifty years the 
courts have recognized the value of the patent system, and have been 
disposed to interpret and construe all patents favorably to the inventors 
and have done this upon the ground that the interests of the country 
demanded that the law should be so interpreted and administered as to 
promote the progress of the arts. What other country has made such 
progress during the time that this law has been in existence as England ? 
What other country, unless it be our own, which copied this system 
from England f France followed immediately after our country, in the 
adoption of a patent law, and has kept it in force till the present time. 
In naming these three countries which first adopted the patent laws, I 
have named the three countries which have done more than all the rest 
of the world, in the last hundred years, for the advancement of the 
useful arts. 

I need refer, in proof of this assertion, only to facts which are ap- 
parent to the world. I have hastily set down from memory certain 
important and generic inventions which have sprung up in those three 
countries, and notably in England and in this country. I did not in- 
tend to make the list exhaustive. I could not have done so in the time 
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allotted to me Lere. I only iDtended to recall to mind those inventions 
which have been recognized as of great valae, and the soarces of which 
everybody knows. 

Id England, we have, for instance, the spinning frame, the power 
loom, the steam engine, steam hamoier, screw propeller, locomotives 
and railroads, hot-air blasts in the production of iron and the paddling 
process, the electric telegraph in several important forms, power print- 
ing presses, Bessemer's processes for making steel, steam plow, and 
paper machine. 

In oar own country, I can name a large list, because I am more fa- 
miliar with the industries of this country. We have the cotton-gin, 
the steamboat, planing machine, Blanchard's machine for turning irregu- 
lar forms, sewing machine, the Morse electric telegraph, vulcanization 
of rubber, steam-drills, steam-pump, reaping machine, threshing ma- 
chine, folding machine for paper, paper-bag machines, card-machines, 
nail-machines, screw-machines, shoe machinery, watch machinery, and 
gun machinery. 

In France a fewer number of inventions of a generic kind occur to 
me, but I am quite sure I have not exhausted the list of their import- 
ant inventions. That country, however, certainly has not contributed 
80 largely to making great inventions as the two countries which I have 
already named. But France has given the world the Jacquard loom. 
Turbine water-wheel, Giffard's injector, the Fresnel lights for light- 
houses, and paper machine, and numerous important (£emical inven- 
tions. The origin of the continuous paper-making machine was in 
France, although it was soon afterwards planted to England, and re- 
ceived its chief development there^ and so it was with the daguerro- 
type. 

What other countries can furnish any such list of important and 
radical inventions as these three countries f 

In this connection I wish to state some interesting facts in relation to 
the improvements in the printing press. The art of printing was invented 
almost four hundred and fifty years ago in Germany. It spread slowly 
into other countries. The printing press received a little improvement 
about a hundred years after its invention, and then remained almost un- 
changed until about the commencement of the present century. Since 
that time the improvements have been marvellous, but they have nearly 
all been made in this country and England, and have been patented. 
France has contributed something to its improvement, but not nearly 
as much as the other two countries. It was not till the art of printing 
came under the influence of the patent laws of England and this country 
that its improvement commenced. One inventor in Saxony conceived 
some important improvements in the press, but he went to England 
to work out his improvements and put them into operation. Not- 
withstanding its German origin, the art of printing as it now exists 
may be fairly assigned to England and America. 

England took the lead in time, and in her patent law gained much 
the start of this country and of France; yet this country, by the char- 
acter of its law, which not only gave the most effectual protection to 
property in inventions, but placed the expense of obtaining patents so 
low that the poorest inventors could secure the protection of a patent, 
has reaped greater benefit relatively than England. 

In France the patent-law was much less wisely framed, I believe, and 
tberefbre developed the industries of the country less and stimulated its 
inventive genius less. I think I may attribute the great superiority of 
this country and of England to the fact that England has been longer 
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in tbe possession of a patent-law than any other, and that this country 
has had one which bronght its benefits within the reach of the largest 
number of its people. 

If there is any one thing in reference to which the poor man may be 
equal to, or superior to, the rich man, it is in the endowments of Nature. 
He may be possessed of mental qualities of the highest character, and 
it would be doing him a greater wrong, as I think, to deprive him of the 
opportunity to reap the fruits of his mental endowments than it would 
be to rob him of the fruits of his physical labor. 

Our patent-law has been in operation about eighty-eight years. It is 
based upon a provision of the Constitution that Congress shall have 
power to promote the progress of science and the useful arts, by secur- 
ing to authors and inventors, for limited terms, the exclusive right to 
their respective writings and discoveries. 

Observe that the framers of the Constitution instinctively recognized 
the fact that if it was desirable to promote the progress of science and 
the useful arts, the means to do it is determined by the laws of human 
nature. 

The law is based upon one of the most deeply-seated and widely-felt 
springs of human action — the love of gain. This is active, is instinct- 
ively felt, and is constantly assumed to be almost universally present 
and active in the human breast, and it is more frequently appealed to 
than any others of the desires we wish to gratify. To this motive men 
appeal when they offer a reward for the recovery of lost or stolen prop- 
erty; for the apprehension and conviction of criminals; for a remedy 
against the spread of pestilence, or the ravages of wild animals, or the 
still more destructive ravages of those insignificant insects that, through 
their numbers, eat up every green thing, and spread desolation over the 
most fertile lands. It is not necessary to claim that the love of gain is 
the only motive which prompts men to action, or even to make inven- 
tions. Happily for the world, men are influenced by many motives, and 
the progress of civilization is not dependent solely upon any one of 
them. I could not deny, if I would, that many important inventions 
have been made without the stimulus of patent laws ; nor will I deny 
that they would continue to be made without it. To say nothing of the 
arts of the ancients, I can point to many important inventions, made 
within a few hundred years, where no patent laws existed. Italy gave 
the world the telescope and the galvanic circuit, and Germany contrib- 
uted the art of printing by movable types, without the protection of 
any patent law. England gave the Newcomen engine, also, though she 
then had a patent system, but the inventor of that engine did not take 
out a patent. Many important contributions to chemistry have been 
made by men who prosecuted their researches from a simple love of 
science. Wonderful discoveries have also been made, and are still being 
made, by men who had no great hope of pecuniary gain from their labors. 
The sciences of geology and mathematics afford instances. Yet, not- 
withstanding all this, it remains true, that the love of gaiu is a power- 
ful stimulus to the exercise of man's inventive genius, when all other 
motives fail. 

The question is not whether we should have no inventions without a 
patent law, but whether we should have as many, and as good ones, as 
we now have under its stimulus. 

The suggestion is made, indeed, that inventors are so possessed with 
the spirit of invention that they would make inventions whether re- 
warded for it or not But I am satisfied, from my observation of the 
inventors with whom I have come in contact, that those who make this 
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assertion know but little of inventors. I have met many of them, but 
I have never yet seen one who did not labor constantly and zealously in 
view of the reward which he hoped to reap as the result of his labor. 
The man whom I have in mind is a man who is possessed of the spirit 
of original research and invention, if ever a man was; yet I have known 
him, more than once, turn from an investigation or a line of thought 
which was absorbing his mind, when he perceived that no practical and 
useful immediate result was to follow from it; yet he is not a man void 
of gain. Probably no one in this country has pushed scientific research 
farther in his special branch (electricity) than he, but the law has led 
him so to direct his studies as to give the world immediate results. It 
is to him that we owe the electric fire-alarm and many of the most val- 
uable improvements in telegraphy and in the application of electricity 
in naval warfare. . I refer to Mr. Moses G. Farmer. 

The common popular notion that an inventor is different from other 
men, in the original constitution of his mind, is an entire mistake. He 
is oridiuarily regarded as a rare and peculiar production of nature — a 
genius fitted for special kinds of work and occupied with special kinds 
of inventions, which unfit him for any other work. On the contrary, 
he is generally only a patient and skillful worker, trained to his work 
by observation and reflection, and stimulated by the common desire to 
better his condition by the use of his powers. Inventors are simply 
skillful workmen, who bring to their work the same faculties and powers 
which they carry into their every-day labor, and they have the same de- 
sire to reap a reward from their mental labor as from their physical 
labor. 

Those who expect and, perhaps, believe that inventors would make 
inventions without the hope of reward as well as with, assume, I think, 
that invention consists wholly in mental labor — in the intellectual exer- 
cise of conceiving and devising new things, which may be described in 
words and represented by drawings, if the subject is of a nature to admit 
of drawings. 

But in almost all cases a good invention involves a great deal more 
than this. It involves experiments and trials, a large amount of physi- 
cal labor, and the expenditure for materials of more or less money, ac- 
cording to the nature of the invention. The reduction to practice of 
an invention is a very different thing from the speculations which give 
rise to it — from the planning and devising which are often thought to 
constitute the whole of invention. The latter is the intellectual part of 
invention, and, without doubt, occupies a large part of the time of some 
men, and would do so even if there was no hope of profit from it. But 
this does not of itself often result in practical inventions. It must be 
followed by experiments to test the correctness of the conception. This 
involves labor and expense. It requires the employment oftentimes of 
the most skillful and expensive labor and the most costly materials. 
Experiments often result in failure, and the prosecution of the inven- 
tion calls for more and more expense, till many an inventor gives up in 
despair. It is this practical part of invention which few men could or 
would undertake unless the product of the labor and expense should 
become their own. Most of our inventors are men who live by their 
daily labor, and they are frequently compelled to sell a share of their 
proposed inventions in advance of their reduction to practice, in order 
to obtain the means to reduce them to practice. Contracts of this kind 
are common, but they could not be made if the law did not protect the 
invention in the hands of the inventor when completed. 

This brings me, Mr. Chairman, to answer your question as to 
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James Watt. If ever there was an inventor who was possessed with 
the spirit of invention beyond his control, it was probably James 
Watt, the inventor of the steam-engine, the greatest invention the 
world has ever received. But no one can rejul his history without 
being convinced that but for the patent law of England James Watt 
never would have brought the steam-engine to perfection. At the 
very outset of his labors we find him contemplating his expected 
patent, and dealing with the expectation in order to raise money for 
prosecuting his work. He had not proceeded far before he exhausted 
his own means, about £1,000. He was then compelled to sell two-thirds 
of his invention in order to obtain the means with which to prosecute 
his experiments and also to secure his patent. Before he had reduced 
his invention to practice, the means of the person with whom he had 
associated himself were exhausted, and he was compelled to get his 
means to secure his patent from another source. After he had obtained 
his patent, six years elapsed before he was able to complete a working 
engine which gave satisfaction. He was then endeavoring to negotiate 
with Matthew Bolton to take an interest in the invention and furnish 
the means to bring it into use. Bolton w.is one of the rare men that 
England has produced. At that time he was the most skillful manu- 
facturer in Great Britain, and had in his employ a body of the best 
trained workmen probably in the world. He was, too, a man of invent- 
ive genius, and yet a business man of great ability; he possessed very 
considerable means. He became acquainted with James Watt and his 
invention after the patent was taken out, but Watt was under a con- 
tract with the first party and could not make a satisfactory arrangements 
Watt, after the lapse of about six years, became free to negotiate with 
Bolton. Mr. Bolton then entered into a new examination of the inven- 
tion. He was enthusiastic. He foresaw with the prophet's eye what 
there was in store for England in that invention. But six years of the 
patent had then elapsed, and as a business man he decided not to touch 
it ; he was convinced that it would be impossible to get a return of the 
money requisite to bring the invention to perfection and introduce it into 
use in the eight yeais which then remained of the patent. Mr. Watt 
was therefore compelled to go to Parliament and surrender that patent 
and ask for a new one for twenty-four years. His petition was granted. 
Upon the grant of the new patent, Mr. Bolton embarked his capital and 
his energies in it. I think it may well be said that the Parliament of 
Great Britain never passed a law which had so great an influence upon 
the destinies of England and the world as that law giving to James 
Watt an extension of his patent for twenty-four years. All that Mr. 
Bolton anticipated took place. The difficulties of introducing the inven- 
tion were enormous. The difficulties of finding trained workmen skill- 
ful enough to build engines and take charge of them were great. A 
large capital was required, and infringers appeared to compete with 
them. It was not until nearly the expiration of the twenty-four years 
that they began to receive a return for the money and labor which had 
been expended. Ko other invention, perhaps, went through greater 
difficulties, before success was achieved, than the steam-engine. 

A Member of the Committee. What year was it that his inven- 
tion was made ! 

Mr. Smith. It was first patented in 1769. Watt began his labors 
upon the invention in 1763. The extension of the patent was granted 
in 1775, and Bolton and Watt became partners soon after. 

In the history of the steam-engine we have the history of many im- 
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portant inventions. The capital and business talent required cannot be 
secured except upon the security afforded by the patent. 

There is yet another most important result of the patent law not often 
thought of, and yet quite as important as anything else connected with 
it. The Patent Office exhibits the result of an enormous amount of labor 
and experimental research. It shows, however, only a fraction of the 
labor and research actually performed by our laboring population, for I 
suppose no one will question the correctness of the statement that the 
great mass of our inventions are made by the laboring men of the 
country. Many a workingman carefully watches and observes the me- 
chanical operations and processes which are carried on around him with 
a desire to discover some chance for an improvement, and he experi- 
ments, and plans, and devises, in order to work out what he deems for 
the time to be an improvement ; and though he often produces what 
are called fruitless or worthless inventions, yet the labor is not wholly a 
loss to him or to the country. He acquires by the etfart a valuable ex- 
perience and training. It is often through failures that men learn how 
to succeed. Watt said that it was a great thing to find out what could 
not be done ; that it led up to a knowledge of that which could be done. 
I have often been astonished at the great amount of scientific and tech- 
nical knowledge possessed by our mechanics; at the acuteness of their 
observations; the activity of their imaginations in forecasting results, 
and their fertility in expedients, and the soundness of their judgments 
in all things pertaining to the properties of matter and the laws and 
operations of nature. They carefully watch for the results of the labors 
of scientific men in their fields of research. They are familiar with 
what has been achieved in those fields, and are diligently laboring to 
turn their knowledge and acquirements to practical account. It is no 
unusual thing to have a common mechanic, in explaining some invention 
of his own, refer to the researches and discoveries of such men, for 
instance, as Tyudall and Sir William Thomson. It is to our patent 
law — which has given to such knowledge a practical value in the hands 
of these men — that we are indebted for the possession of the most intel- 
ligent and skillful body of laboring men in the world — a body of men 
who, having overcome the disadvantages to which this country was sub- 
jected by its want of capital and the cost of labor, has placed within 
our grasp, as I fully believe, a large share of the manufactures of the 
world. Our country has secured to the common laborer, as no other 
country has, the fruits of his inventions, and richly he has repaid the 
provision. 

It is not alone to the actual inventions which have been made under 
the stimulus of the patent law that we must look for the fruits of that 
law 5 it is also to the power which has been acquired to make future in- 
ventions, to the patience, and skill, and intelligence which have been 
developeid. 

Not long since, one of our most intelligent manufacturers — Mr. Angell, 
of Providence, who spent last summer in Europe, and took special pains 
to inquire into the condition of manufacturing industries abroad, partic- 
ularly in England — expressed to me emphatically his conviction that it 
was only a question of time, and of no long time, when we should, to a 
large extent, supplant those countries in the markets of the world in 
supplying the demand for manufactured goods. " From what advan- 
tage possessed by us do you expect this result?" I inquired j "from 
our superior machinery and inventions !" '* Not from those altogether, 
or even chiefly,'' he replied, "for those can be obtained by other coun- 



Digitized by 



Google 



430 ^ MR. CHAUNCEY SMITH. 

tries ; bat from the superior intelligence of our labor, which makes it 
more productive with the same means in hand." 

Invention involves a close and accurate study of the properties of 
things, and the laws and operations of nature, and a discovery of some- 
thing which is new ; and every workman who discovers, as he thinks, 
an opportunity to make an improvement, and sets himself to work out 
that improvement, whether he succeeds or not, rises from his effort a 
more intelligent man than when he sat down — rises from it with some 
addition to what he knew before. His failures are by no means utter 
losses. 

If for DO otbej: reason than because it promotes general intelligence 
among the great mass of the laboring men, and gives them a mental 
training of the highest character, and that highest result of education, 
the power of original research, I hold that the patent law should be 
amended with caution, and that nothing should be done to impair the 
security with which an inventor may hold the fruits of his labor, or the 
certainty with which he may reap its rewards. 

About the commencement of the present century, Prussia put into op- 
eration a military system, which she has been steadily perfecting ever 
since. Under it, not only is every man made liable to render military 
service, but he is actually trained to be a soldier. Under this system 
she has become the first military power in the world. Kow, it is not the 
victories which she has won, great as they are, over France and Austria, 
which has given to tbat system its chief value as a national institution. 
Its chief value lies in the military training which every man receives, 
and which makes Prussia a nation of soldiers, and gives her the ability 
to win other and greater victories, if necessary. Just as she has trained 
a nation of men to be soldiers, we have trained a nation of men to be 
skillful workers in the arts of civil life ; and the great advantage which 
we possess over other nations is, that, under the stimulus of our patent 
law, our workmen have acquired the habit of original and independent 
research into the secrets of nature. They have acquired the art of in- 
venting, and the courage to assail any mechanical problem which may 
be presented to them for solution. They have come to believe that ev- 
erything is possible. They are on the watch to discover opportunities 
to make improvements, for in those opportunities they see a chance to 
acquire property, and it is often their only chance. Inventions are a 
part of our national productions, as much so as our cotton, and wheat, 
and corn, and tobae<H). They come, like the productions of the soil, from 
labor and capital ; and it is idle to suppose tbat they will be produced, 
unless they have the protection of law, like other property. 

But the stimulus of the law does not stop with the inventor. It reaches 
the capitalist, and holds out to him the same hope of gain. By giving 
to an invention the legal status of property, it makes it a legitimate sub- 
ject for the investment of capital. By throwing around it the safeguards 
of the law, to protect it from invasion, it enables a capitalist to devote 
the necessary amount for its development and improvement, with a rea- 
sonable prospect that he may dnd again the bread which he casts upon 
the waters. It enables him to employ inventive labor, as he does other 
labor, with the certainty that the fruits of that labor will repay its costs. 

It is sometimes said that inventions must be exhausted ; tbat Nature 
has nothing left in store to reward further search. Is this so f " Must 
Alexander weep because there are no more worlds to conquer I '^ Why, 
just around U8 everywhere lie secrets which have been hidden by nature 
to the present time. Take the telephone, one of the most wonderful 
achievements of man. Who could have believed that a little disk of iron,. 
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00 larger than tbe -^ dollar of our fathers," could perform the functions 
both of the ear and tbe tongue, so that it could repeat to the human 
ear the words and the very tones of the human voice, to which its yoke- 
yoke-fellow was listening at the same instant a hundred miles away. 
And yet, that power, now trained to the service of man, has lain hidden 
in the bosom of Nature since the world's dawn. 

I have spoken of the enormous power which the steam-engine has 
placed in the hands of man. But I believe it to be yet in its infancy. 
It will yet be placed in the hands of every farmer in this country, when 
the inventors have adapted it to the special work of the farm-house and 
the barn, brought its cost within the means of the farmer, and enabled 
it to be run without the constant oversight of a trained engineer. 

But this is not all. The steam-engine, uotwitstanding its wonderful 
efficiency, is a wonderfully wasteful engine. About one-tenth of the 
power due to the coal burned in the steam-engines in common use is all 
that is actually made available. There lies now before the inventors, 
and has lain since the steam-engine was brought into existence, this 
wonderful fact, that they have not been able to utilize much over one- 
tenth of the fuel consumed, and no greater invention lies in the future 
than this of saving this waste fuel ; and the problem is one upon which 
men have been engaged more or less since the steam-engine was known. 

There has been constant progress toward this desirable result, but 
more remains to be done than has been done. 

In 1815 the Cornish engines were able to lift twenty millions of pounds 
of water one foot for one bushel of coal. This was called its "duty,'' 
and Watt himself thought nothing more was to be expected. Bat, in 
1820 the "duty" had gone up to 28,000,000; in 1826 it had rea€he<i 
30,000,000; in 1839, 54,000,000; and in 1850, 60,000,000. Constant ad- 
vance has been made since 1850. 

A Member of the Committee. U Mr. Keeley sacceeds in perfect- 
ing his motor, it will revolutionize the world, will it not ? 

Mr. Smith. If. 

These improvements have been effected, not by long steps, by what 
are called great improvements, but by small steps, by what are often 
called small inventions ; by an attentive study of each part of the en- 
gine, and by improvements in Uie smallest details. 

The locomotive has been the subject of constant improvement, and 
every year inventions are brought forward to increase its efficiency, or 
reduce its cost, or adapt it to special kinds of work. Every part of a 
railroad has in like manner been the subject of invention, and so also 
has every detail of tbe passenger and freight cars. The result appears 
in a statement contained in the last report of the Western Bailroad 
Association, as follows: "The great reduction which has taken place in 
the last decade, in transportation charges, has been due largely to the 
improvements which have been from time to time introduced." 

The facts laid before you by Mr. (Joffin and Mr. Storrow are sufficient 
to show that they are being made quite as rapidly as ever before. Not 
long since, a very intelligent inventor and capitalist informed me that 
he was about to introduce inventions, which he had just perfected, 
which he believed would add one hundred millions of dollars, annually, 
to the value of the cotton-crop at the South. 

I will spend no further time upon this subject. I wish to call atten- 
tion to one or two provisions of the bill. I may here remark, that a 
large amount of careful labor has been bestowed upon the bill by those 
who have been associated with me in its preparation, by the committee 
at the other end of the Capitol, and by gentlemen who were not in ac- 
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cord with us at the commencement of our eflforts. It is in many respects 
a very important modification of the patent law. I do not suppose it is 
of the slightest importance to this committee, or any one else, what my 
opinion may be of this bilL If, however, any man would be influenced 
by a knowledge of what my own experience in the patent law leads me 
to expect from the bill, 1 frankly say that every part of the bill has my 
hearty approval. • I believe there is not a section of it which will not 
work advantageously for the country, and for the inventor also.* All 
legislation must undoubtedly look first to the interest of the country. 
It must look to the inventor only as a means for promoting the interests 
of the country. 

1 believe that it is for the interest of the inventor that a good law 
should be in force. He suffers if the law is a bad one. I have had no 
difficulty in reconciling the interests of inventors and the users of inven- 
tions. 

Many of the provisions of this bill, it is said by way of objection, are 
framed especially for the interests of defendants, or, rather, for the in- 
terests of infringers. Even if this were so, I do not think that inventors 
and those interested in patent property could for that reason object to 
the provisions of the bill. They in fact form the great bulk of infringers 
in patent causes. I think they are more liable to be charged with in- 
fringement than any other persons. A large part of the patent litiga- 
tion of the country arises between those who are interested in patents. 
So that the inventors themselves have just as much interest in its pro- 
visions that look to the benefit of defendants as any other class possi- 
bly can have. 

The law of mortgages might be so framed that when security was 
taken upon mortgage the advantage should be altogether in favor of 
the mortgagor, the man who borrowed the money. If it were so, does 
not any one see that in the long run it would operate against those who 
desired to borrow money ? Because the owners of money would not 
lend it upon a security which placed them at a disadvantage. So, on 
the other hand, if the advantage was the other way, with the lender of 
the money, does not any one see that it would be in the long run a great 
disadvantage for all lenders, because they would not be able to get the 
security f If mortgaged property were forfeited upon default in pay- 
ment, according to the technical terms of mortgages, would anybody 
borrow money, except under the direst distress, unless he got the full 
value of the property, so that, if the property were forfeited by default 
of payment, it would go for what it was worth ? Each class, borrowers 
as well as lenders, has an interest that the law shall be oue which works 
well for both parties, in order that both classes may take the benefit of 
it. So of the patent law. Inventors and the owners of patents have a 

* 8ince the above statement was made, Mr. Walker has handed to the committee a paper 
in which he claims that I did not deny his previoas statement, that I had informed him 
that my real opinion was that the 2d section of the bill is unconstitutional, and that my 
neglect to say that he had misstated what I said was to be taken as an admission that I 
was ur^ng upon Congress the enactment of a section which I know to be unconstitutional. 
I certainly thought that what I said was a most emphatic denial of the last part of the 
charge; for it never entered my mind that any one could assume or suspect that I could 
give my support to a provision in the bill which I believed to be unconstitutional. 1 did 
not care to refer to the first part of the charge, as to what I had informed Mr. Walker ; for 
a specific denial might seem to imply a charge of intentional misstatement on the part of 
Mr. Walker — a charge which I should be slow to make. I do now say, however, that Mr. 
Walker certainly misunderstood me, if he understood me to say what he asserts that I said. 
I may properly add that in my argument before the Senate committee I stated distinctly 
my conviction that the section is not open to the objection th it it affects vested rights, and 
1 think Mr. Walker was then present. 
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common interest with the commnnity at large that the law shall work 
no nnnecesaary hardship to any one. 

Some criticism has been made apon the provisions for the reissue of 
patents. Not a few people have entertained the conviction that reissues 
of patents should be prohibited. The number of patents actually reis- 
sued is small in proportion to the whole number granted — not over four 
per cent. ; but about three-fifths of the litigation of the country, I think, 
arises upon reiasned ])atents. 

About three-fifths of the suits, so far as I have been able to ascertain, 
which have been reported in the books, are upon reissued patents, and 
two-fifths upon original patents. 

Before considering fully the sections which relate directly to reissues, 
I wish to bring to the attention of the committee one section, which, 
though it does not in terms speak of reissues, does in fact go far to rem- 
edy any evils which may attend them, and goes farther to remedy the 
many other alleged evils than any other remedy which has been pro- 
posed. 1 refer to the section which provides that patents shall be subject 
to the payment of fees of fifty dollars after an interval of five years, and 
of a hundred dollars at the end of ten years. In England, the effect of 
the law reqairing the payment of a much larger fee at the expiration of 
three years and seven years, where the patents are granted for fourteen 
years, is that the average life of a patent is only three and one-third 
years. That, however, takes into account quite a large number of pat- 
ents which lapse from the want of complete specification. A patent 
there takes date from the time of filing what is called the provisional 
specification, and at the end of six months it lapses if a complete specifi- 
cation is not filed. Quite a percentage, therefore, expire at the expira- 
tion of six months. I think that fifty per cent, of the patents granted 
will, under the operation of this law, expire at the end of four and a half 
years on an average, and that fifty per cent, of the remandpr will expire 
at the end of the second period. I believe that, under the operation of 
this law, the average duration of patents will be less than ten years. 

I believe there is a bill before this committee providing that patents 
shall not be granted for more than ten years, but that extensions for a 
farther term of five years shall be allowed. This provision of the law 
which I am now considering will give a shorter life on the average to 
patents, but it will give the short life to the worthless patents and the long 
life to those which deserve it. Now, observe the operation of this. If 
I am correct in my estimate, half of the patents will be placed beyond 
the chance of doing any mischief which mny attend reissues, if mischief 
there is, at the end of the first period, and another half of the remaitider 
at the end of the next five years. It has been a subject of frequent com- 
plaint that old patents which have been idle and worthless in the hands 
of their owners have often been revived so as to cover subsequent pat- 
ents and the industries which have grown up under them. It is certain 
that a large part of such patents will be swept away under the provis- 
ions of this bill. The fees will become payable generally before it is 
discovered that they can be used to embarrass subsequent inventors or 
manufacturers who have unwittingly used what might be covered by 
the reissues; and as they are worthless for legitimate purposes at the 
time, they will to a large extent be allowed to expire. 

A Member of the Committee. Why do you name the period at 
four and a half years as the time when half the patents will expire f 

Mr. Stobbow. Because that is the time when the first fee becomes 
due. 

Mr. Smith. The fee is payable at the end of five years — or rather, on 
S. Mis. 50 28 
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the Ist of JaDuary four years after the patent is graoted ; so that it 
does not operate upon all alike. For certain reasons we thought it bet- 
ter to make the fees upon all the patents granted during a year payable 
on the 1st of January occurring next after the expiration of four years, 
than to make them payable during the whole year and exactly at the 
expiration of four years from the date of the patent. 

The Ghaieman. Are you perfectly satisfied, Mr. Smith, wilh those 
fees of $50 and $100 ? Is your mind perfectly clear upon that f 

Mr. Smith. My mind is perfectly clear on the $50 fee. I will frankly 
say that if I had exercised my own judgment, without regard to the judg- 
ment of others, I should have fixed the second fee at the same sum. 
But I do not think $100 onerous for a patent which at the expiration of 
the second period is found to be valuable, or that the hardship of pay- 
ing that sum on a patent which has not proved valuable enough to 
keep it alive overbalances the evil to which the coipmunity is exposed 
by keeping it alive. 

The Chairman. You think, if it is valuable to tlie public he certainly 
ought to be able to pay it t 

Mr. Smith. Yes, sir. 

Mr. liAYMOND. It is proper to say on this question of reissue, that 
the Senate committee have stricken out the word <' models'' in the 5th 
section of the bill. As the bill stood originally, a reissue could be ob- 
tained only when the new thing claimed was indicated by a model, 
drawings, or specifications. I have just been asked by a member of the 
committee whether we consented that the word ** model" should be 
stricken out in section 5. 

Mr. Stoeeow. Nearly all of us have proposed it before the House 
committee. 

Mr. Smith. Allow me to say one thing more in regard to section 5^ 
There is another provision which will, in my judgment, eliminate all the 
mischief from reissues, and that is the provision that no machine put 
into operation under the original patent, which did not infringe the 
original patent, shall be held to infringe the reissued patent. There is 
where the difficulty is now — that machines have been bought and pat 
into operation when they might lawfully be bought, as they did not 
infringe any claim in the original patent, and after the reissue has been 
granted the owner has been able to restrain the use of such machines. 
This has been a hardship. The operation of sections 5 and 6, 1 think, 
is such as to remove all just causes of complaint from reissues. 

There will always be one class of persons who will complain of reis- 
sues ; those who have infringed, those who often appear as defendants, 
and who have unlawfully appropriated a substantial part of the plaintiff 's 
invention, and who have no defense on the merits, like to find some de- 
fect in the language of the specification which will enable them to 
escape, and they will almost think they are defrauded of a right if their 
loophole of escape is closed to them by an amendment; and, so I sup- 
pose men felt when amendments first began to be freely allowed in 
pleadings. But no one doubts the necessity and the justice of allowing 
ihem. 

I simply now desire to say, in regard to the second section, that while 
it is a section about which men may well differ as to the remedies which 
it provides, yet it is one which has been framed with care, after much 
reflection, and I believe it will be found beneficent in its operation. 
The only observation, however, that I desire to make is this, that while 
some gentlemen have appeared before you and the Senate committee 
to criticise the terms of that section, yet no one, I believe, has appeiured 
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(anless it may be Mr. Walker) to contend that the rule of law laid down 
in Mowry v. Whitney oaght to stand as applicable to all cases. All the 
attorneys with whose opinions 1 am acquainted agree to this : That the 
operation of that rule is one which is calculated to work great hardship 
and great injustice in many cases, and whether the remedy provided in 
this bill is the best or not, it is the best which has been suggested. That 
the rule ought to be changed as to many cases, seems to be admitted. 

Mr. Wauceb. Can you not explain to the committee in a word what 
your objection to the rule in Motrry v. Whitney is! 

Mr. Smith. The rule laid down in that case is, a party who infringes 
by the use of an invention is to be charged with all the advantage 
which the use of the invention gives over the use of what was known 
before. Now, the false assumption which lies at the bottom of that is — 
Ist, that the patent law in its natural operation secures to the inventor 
all the advantage which the invention gives over what was known be- 
fore; and, 2d, that the infringer, to the extent of his use of the inven- 
tion, receives all the advantage which the use of the invention gives 
over the use of what was open to him to use. 

This assumption is not true in fact. The evidence which has been 
presented to this committee goes to show that the inventor, under the 
operation of the laws of trade, gets but a small proportion of the whole 
advantage due to the invention. Tbe community, or that portion of it 
which uses the invention or its products, reaps the largest share of the 
value of the invention. 

In other words, under the relations which the patent law establishes 
between the owner of a patent and the public, the advantages which 
are due to the invention are naturally divided between the owner and 
the public. 

Now, when you charge an infringer, as trustee of the owner of the 
patent, with the value of the whole advantage which the use of the in- 
vention gives over the use of what was known l)efore, you charge him 
not only with that share of the advantages which naturally and legiti- 
mately go to the owner and user, but with that share also which just as 
naturally and legitimately go to the public. 

Mr. Walkeb. Is the defendant or any other man entitled to any share 
of the invention until after the expiration of the patent f 

Mr. Smith. Tbe public are entitled to all the benefits of the invention 
under the practical workings of the law, except such as the owner, in 
the fall and undisturbed enjoyment of his patent, can put into his pocket 
as the fruits of it. Now, he can never, under the natural operations of 
the laws of trade, put all the advantages due to his invention into his 
pockets as its profits ; but the rule of Mouory v. Whitney sweeps into the 
hands of the plaintiff an amount of money which never belonged to 
him ; which he never could have had if he had had the full enjoyment 
of the patent himself, and which the defendant may never in fact have 
received. 

More than that, the Supreme Court of the United States have applied 
this rule to a case where the defendant had lost money in the use of the 
invention (an/4nvention for splitting wood). The defendant had split 
his wood at half a dollar a cord less by tbe use of the machine than he 
could have done by hand, and tbe court held that he must account for 
that fifty cents on every cord, altbough he sold his wood at a loss, on 
the ground that he had reaped that advantage from the use of the in- 
vention. I suppose he sold the wood at the market price, and it is 
quite conceivable that the market price had been fixed, not by his acts, 
but by the use of tbe invention in the hands of other men, or by causes 
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which would have compelled the owners of the patent to sell wood at a 
loss ; SQch as another invention which did the work still cheaper. An 
itlnstration of the manner in which this rnle may work in particular 
cases, is presented in an actual case with which I was oonnected aa 
counsel. It was a machine for working eight-sided piano-legs. 

Before the invention of the machine, most of the legs used were 
round legs turned in a latbe. A few of the kind subsequently made by 
the machine were made by hand at a cost of thirty-tive dollars a set. 
With the machine they could be made and sold at five dollars a set, and 
the inventor was compelled to sell them at this price to compete with 
turned legSw After a while another invented a different machine to make 
the same kind of legs, and he also sold them for five dollars. He was sued 
by the first patentee as an infringer. The court held that his machine 
was not an infringement ; but if he had been charged as an infringer^ 
and the rule in the case of Moiory v. Whitney had been applied in ac- 
counting, he would have had to pay over thirty dollars on each set, al- 
though he sold them for five dollars a set, and although the plaintiff 
also did so, and was compelled by the state of the market to do so in 
order to reap the advantage which his invention gave over hand-labor. 

Mr. Walkbb. Oould not this infringer save himself from that hard- 
ship by allowing; the other man to use his own patent? 

Mr. Smith. Certainly he could. But how could that circumstance 
give the owner of the patent a right to recover from him as profits six 
times the price he got for the legsf The patentee could not have ob- 
tained any such sum from the use of his invention. Why should the 
law give it to him I An account of profits is not taken to punish an in- 
fringer by way of penalty, but to compel him to give up profits made 
from the invention. There can be no possible reason for the application 
of such a rnle in sach cases. 

Mr. HuBBELL. How is it where the case is accompanied by proof of 
resultant damages? 

Mr. Smith. That never comes into account in taking an account of 
profits; damages are also2allowedjwhere the profits do not afford a suffi- 
cient recovery, but they are assessed and allowed m damages. I am 
now talking about the rule in Motory v. Whitney for taking an account 
of profits. I said that I believed no gentleman, except Mr. Walker, 
perhaps, had defended that rule. I am not certain that he has de- 
fended it. 

Mr. Walker. Yes, sir ; I did in thirf hearing. 

Mr. Smith. I am quite certain that he defended before the Senate 
committee his right to damages if they had accrued, whether the rule 
was just or unjust ; but I have seen no intelligent exposition of the 
principle from anybody upon which that rule is entitled to stand as a 
general rule. 

A Member op the Committee. I would like if, in your printed 
argument, you would elaborate that point a little further, as you have 
not time here. 

Mr. Smith. I will endeavor to do so. * * 

A Member op the Committee. Please explain the reasons upon * 
which you say that only from two to five per cent, of the actual benefit 
goes to the inventor. 

Mr. Smith. I only speak of that as an average result of a great many 
instances which have occurred. The evidence has been submitted by 
Mr. Storrow. 

A Member op the Committee. Ton stated a while ago that there 
were so many thousand patents issued every year, and that if this clause in 
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the bill (BectioQ 11) becomes a law, fixing fifty dollars as a fee to be paid 
at the expiration of four and a half years for the continuance of the 
patent, half those patents will be dead at the expiration of that time, 
and at the expiration of nine years probably half the balance will be 
•dead. What source of income would that be to the governmentT What 
revenue would it bring in annually t 

Mr. Smith. From 13,000 to 15,000 patents are granted annually. I 
think half that number, say 7,000, would expire at the end of the first 
period, and 3,500 at the end of the second. 

A Mbmber op the Committee. How is it for the future t 

Mr. Smith. I suppose the number of patents will be as large as it has 
been for the last seven or eight years } that is, from twelve to thirteen 
thousand. 

A Member of the Committee. It would be somewhere from $30,000 
to $40,000! 

Mr. Smith. It would unquestionably be a large sum, 

Mr. HuBBELL. If this country has prospered so ilong, and so well, 
as compared with other nations, and small patent-fees only have been 
required by inventors, so that we have superseded England, who, under 
her prerogative right, has taken excessive fees from inventors, why do 
yon want to crush down inventors by exacting fees that will put them 
in the same condition as they are in England ? Answer that question. 

Mr. Smith. I will answer it. I answer it in this way : that these 
worthless patents stand in the way of inventors themselves, and it is 
for their interest that they shall be gotten out of the way. 

It is important that inventors should have the opportunity to protect 
their inventions if they think them worth protecting. If they do not 
deem them worth preserving, it is important that they should not stand 
in the way of other inventors, and the requirement of a small fee after 
the lapse of a few years will make it necessary for the owner of a patent 
to decide for himself whether he thinks it is worth preserving, and, if it 
is, the profits of the patent will enable him to pay it. 

Mr. Walker. Mr. Smith has said that none of the lawyers, except 
Mr. Walker, contended for the justice of the rule in the case of Mowry v. 
Whitney. How does it happen that the Supreme Court of the United 
States unanimously approved and sustained that ruling? 

Mr. Smith. I am not bound to answer that. I can easily see how 
they came to do it, because in the particular case in which they applied 
it, it did not work any hardship. They did not look far enough to see 
that in a large class of cases it would work an enormous hardship. I 
do not object to the rule in cases like Moicry v. Whitneyj but I object 
to its general application. I think the Supreme Court has indicated its 
•own distrust of the rule. 

Mr. Walker. In what case was that f 

Mr. Storrow. In the case of The Paalcet Company v. Sickles. 

Mr. Smith. There is no question, I think, that the Supreme Court re- 
gard that rule as one which is calculated to work hardship in many cases. 

Mr. Walker. Will you mention a case, except the case of The Packet 
Company v. Sickles^ and is it not true that that case was decided before 
Mouory v. Whitney f 

Mr. Smith. It was decided after that case {Mowry v. Whitney is in 
14 Wall., and Packet Company v. Sickles is in 19 Wall.), and I think there 
have been repeated references to that rule, I think, in a way which 
«bows that the court questioned it. But whether they questioned it or 
not, having once laid it down, they probably do not feel at liberty to 
throw it aside. This thing I feel well assured of: that it is not in ac- 
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cordance Tvith the true principles of equity. The court went wrong 
when they laid down the rule as a general rule, and they now feel them- 
selves bound by it, and I think Congress should now step in aud change 
the rule. 

I am sorry to have troubled the committee so long. 

Mr. HuRLBUT. The fact is that Mr. Justice Miller admits the ab- 
surdity of the rule by which they have bound themselves. 



ARGUMENT OF DON. S. A. HDELBUT. 

Mr. Chairman and Gentlemen of the Committee : The pend- 
ing bill had its origin somewhere about three years ago. I was then a 
member of the House, and at the request of patentees and heavy manu- 
facturers, residing in my district, together with original owners of 
patents upon important machinery, I presented in the House of Kepre- 
seutatives a bill which contained two features that are embodied iu 
this bill ; one the limitation of actions, aud the other establishing the 
same rule both in law and equity — that is, a reasonable license fee. 
That bill passed the House late iu the session, after having been re- 
ported from the Judiciary Committee. It wa^ then sent over to the 
Senate, and there it met with some discussion and opposition. It came 
in very late in the session, and could not possibly have passed any way. 
From that has originated the meeting of the parties on both sides of 
these questions. 

A Member of the Committee. That bill would have passed if it 
had not been for the opposition of one Senator. 

Mr. HuRLBUT. It might have passed. This bill is a result of a com- 
promise of the different conflicting interests. 

Some comment has been made here which is hardly worth an answer, 
and yet it may have some effect. I wish you gentlemen to consider 
that all cases of amendments of laws come from particular grievances 
suffered by some particular party, which causes that party to seek a 
remedy by an amendment or change of the law. This bill comes here 
as a compromise between the interests of the persons who use patents — 
by whom I mean the general public — and persons who claim to repre- 
sent, and, so far as I know, do represent, to a very large extent the in- 
ventors and owners of patents. 

The bill occupies middle ground. With my personal notions, it is 
not entirely satisfactory to me, but I do not expect any law that would 
be completely satisfactory to me to pass. There are points in it which, 
if I were at liberty, I might suggest an improvemenc upon, but I do not 
think I will. 

I have accepted this bill in good faith, and all I have to do is to urge 
its passage upon the committee and upon the House. 

There has been a great deal of very valuable and interesting infor- 
mation given you here in regard to the extent aiul value of the patent 
system, its influence upon the community iu the useful arts and sciences^ 
and the argument seems to me to proceed not so much upon the basis 
of what this bill requires as if there were some covert proposition to 
destroy the patent system itself. No man understands the value of the 
patent system any better than I do. 

I do not agree with what I consider the extravagant statistics that 
have been given on the other side, because my observation does not 
concur. I do not agree that in all cases labor-saving machinery is nee* 
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essarilj an advantage. I think that in all cases it is limited, upon this 
one condition, that when yon increase by labor-saving machinery the 
facilities and cheapness of production, you must necessarily enlarge the 
area of consumption of the product, or you must throw men out of em- 
ployment. It seems to me that that is as certain as a mathematical 
proposition ; and the histx)ry that has been given here by Mr. CoflBn, 
Mr. Hyde, and others, shows that this condition is universal. Take the 
shoe interest, which was so clearly shawn to this committee by Mr* 
Hyde (if I remember correctly). They have kept their number of em- 
ployes, notwithstanding the introduction of labor-saving machinery, 
because they have extended the area of the consumption of their pro- 
ducts. Just so far as you can do that, there is an unqualified benefit 
derived from the use of labor-saving machinery to the public. But it is 
not so in agricultural matters. I regret to differ from those gentlemen. 
I say to you that the present effect — I will not say the future effect — of 
the universal use of labor-saving machinery in the cultivation of the 
land and the production of crops, has been to throw many men out of 
employment. This is shown by this fact — that the consumption of 
agricultural products in the United States has not at all increased in 
proportion to the machinery. The time may come, however, when the 
one will overlap the other. I think it will, probably; but at present 
one of the great causes of what is known as the army of tramps in the 
United States, so far as it is drawn from the agricultural population, is 
the undue development of labor saving machinery in the cultivation of 
land. 

I had intended to argue the legal questions in this bill. I came here 
for that purpose, but 1 am very glad that that labor has been saved me, 
and that I have been anticipated in that respect by my friend, Mr. Pay- 
son, whose argument on that subject is, in my judgment, the most lucid 
and fair exposition of the existing evils of the patent law and the effect 
of the proposed remedies that 1 have ever-heard. 

There are just two principal causes which influence me to retain the 
same interest now in these matters that 1 did three years ago, and those 
are, first, rendering the reward of the inventor a thing which he is sure 
to recover — not involving it in expensive or extraordinary litigation ; 
and, secondly, taking away from him the thing which more demoralizes 
that class of indnstry than anything I know of, and that is the gam- 
bling notion of the enormous, unwise, and improper profits to be de- 
rived. If I am correct in my observation, the great evil of our society 
now, and which has been the great evil for ten or fifteen years — and it 
pervades all society — is this undue and unsound desire, which amounts 
to a mania among the people, to grow suddenly rich without work. I 
think that is at the bottom of nearly all our social troubles. I think 
that the present patent law, as it is administered — not in the law itself, 
but as it is administered — tends to create that appetite, and foster that 
gambling spirit. I think it holds out the same temptation in the in- 
stances of these enormous profits, that have been made from time to 
time, that are held out by the lottery, and as there are hundreds of 
thousands of men even now who will put their hard earnings in a lot- 
tery, with 999 chances against them, in the hope that they will draw 
the capital prize, so there are in the patent business. 

It has been stated to you by all the gentlemen, 1 believe, who have 
argued this question from its legal aspect, that there exists in our courts, 
in their application of the law, a different measure of damages, depend- 
ing upon whether you bring your action upon the common-law side or 
equity side of the court. If 30U bring it upon the common-law side 
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you recover a reasonable license fee; if on tbe equity side of the court 
you recover an unreasonable, unjust, and inequitable amount. The ab- 
surdity has thus come to pass that the court of equity, in administering 
the i>rinci{)]e of equity, does what it, itself, confesses to be inequitable; 
and every lawyer who has practiced at tbe bar knows of innumerable 
instances where the result is wholly wrong. 

A goo<l d<»al has been said here to the effect that all these parties who 
stand as deiendants in patent causes are tort fea^orsj willful infringers. 
It is not true as a matter of fact, as five-sixths of all the patent cases 
reported in the books will show. I will go further than Mr. Smith, and 
say that in the five-sixths of all the patent cases reported in the books 
the trouble is between two different parties, eacii claiming the same 
right, and claiming under the same title; that is, each party has a pat- 
ent from the United States, and the question is one of interference, or 
of date of the patent. 

Some unwise remarks were made here the other day about the rail- 
road association. Now, the railroad association is simply a body of 
men who unite themselves together for mutual protection. They do not 
make patents, they use them ; and in every instance where an action 
has been brought, so far as I know, in which the railroad association of 
the West (in whose direct interest I am standing here) has defended, it 
defended under some purchased patent. It is not their interest to seek 
occasion for litigation or to invite heavy penalties. But something was 
said about their being monopolies. Now, sir, I have lived through two 
or three granger movements in our country, and assisted to put in oper- 
ation the first laws which asserted tbe jurisdiction of the State of Illi- 
nois over the railroads of the State, yet I never heard of any man yet 
so wild as not to know that whatever inequitable burden you put upon 
the railroads of the country is paid, in the end, from the pockets of tbe 
people. It is simply shifted over upon the shoulders of the people 
themselves. 

This bill is not to be measured by the personal animus of one man, 
who feels that he has been wronged, like my friend, Mr. White, who, as 
I happen to know, from having examined into his matters two or three 
years ago, has been greatly wronged ; nor, on the other baud, by per- 
sonal expressions against any other man who may represent the other 
side. The art of statesmanship, the duty of this committee and tbe 
House, is to bring the public good out of these confiicts of private in- 
terest, and your first consideration should be the public good, and the 
second, that the burdens that are created by this bill shall bear as equita- 
bly as possible. 

Take the statute of limitations as provided in this bill. Is there any 
man who does not know that from the time of the old Roman law, as 
long ago as the time of Cicero, the adage has come down to us that it 
is good for the republic that there shall be an end to litigation f (I will 
not be pedantic enough to quote the Latin ) That principle has come 
down in all our jurisdiction everywhere. You find tbeso bills denomi- 
nated, more particularly in the Southern States, where they adhere to 
tbe English formula (or did formerly) more than they do in the West 
and North — ^you find these bills headed as bills to quiet title, to pixxiuoe 
peace, bills to stop litigation. Is there any reason why the patentee 
shall not be subject to the same limitation — shall not be required to ex- 
ercise somewhat of the same diligence in asserting bis rights that are 
imposed upon any other citizen? Is it not a just thing to say to him, 
"You shall not sleep sixteen years upon your rights, and let people 
suppose that you have abandoned them ? " Why, under tbe existing 
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law tbere is no limitation bat tbe common-law limitation to the patent; 
and, if I understand it correctly, that is now twenty years. 

Mr. Eldbidgb. The Supreme Court of the United States cannot, nor 
any other court, go beyond the common-law limitation. 

Mr. Stohbow. The witnesses in these cases would all be dead, at any 
rate. 

Mr. HuRLBUT. The witnesses in these cases never die. As- the law 
stands now, a man may have taken out a patent sixteen years ago, and 
still have twenty years in which to bring his action. 

There is another thing which I will suggest to you: wben a man comes 
forward and asks for a monopoly upon an invention he has made, and 
files his application, it has always seemed to me that the thing which 
that man ought to do was to state right there, when he makes his appli- 
cation, just exactly the date when that invention first came into his 
mind and was put by him Into shape, and thus give notice to the public 
of the actual date of the invention. That has never been done. It is 
not asked in this bill, and I do not propose to ask it now. I simply 
state it as one of the evils of this system. This is an example of its 
working: A man sues for an infringement of his patent. Upon the 
trial he produces the patent which gives him a primafade title. When 
the defendant comes to answer he proves that two or three or four years 
before the plaintiff's patent was issued the principle was used by some- 
body else. Most people would suppose that that was a sufficient answer, 
but it is not ; because the plaintiff can then come in, and, being advised 
of what the defense is, he can prove that although it was used three or 
four years prior to the issue of the patent, yet, as a matter of fact, he 
inv( nted it two years before that prior use. It seems to me that it would 
be strictly right that the man who seeks protection for his rights should, 
when he files his application for a patent, name the exact date when that 
invention came into his mind, and then stand by it. 

There has been a great deal said here about the extent of the patent 
system. It seems to me useless to argue that. All of us know it. Sid- 
ney Smith once wrote a celebrated article about the state of the English 
people in regard to taxation — how they were taxed from their cradles to 
their graves. It is so in the United States in regard to patents. There 
is as yet no patent on either extremity of human life. Men are born 
and go to their graves, and it is conducted on the old-fashioned method, 
without any patent. I am told that there are patented apparatuses 
used sometimes during the birth process, but after the birth, and until 
the death, there Ih not a step in the existence of that child, from the time 
that by patent pins his clothing is hooked together up to the time you 
carry him to his grave, an old man, in a patented coffin and in a pat- 
ented hearse, that he can escape the operations of the Patent Office. 
They have even gone so far now that actaally his gravestone is made 
by a patent process. The sand-blast does all that now. 

Mr. Smith. Is it any the worse for that ? 

Mr. HuBLBUT. Not a bit. So I say, surrounded by all these evidences, 
there is no use talking about the importance of the measure. We all 
know it. It is w^ondertnlly important and far-reaching in its effects. It 
affects more or less, diiectly or indirectly, every pursuit in life. There 
is not a single thing in ordinary use, that I know of, that is not more or 
less hedged about by these patent devices. And it is for these reasons 
that it is important that the committee should carefully consider the 
questions raised by this bill. 

I take it that the rule you should adopt is this : You should say to 
the patentee, " We recognize the duty that is imposed upon us by the 
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Constitution,'' for when the Constitution says that the Congres shall 
have power to make these laws, I think it implies, not quite a com- 
mand, but a very strong recommendation that that power shall be used. 
I think that by the exercise of that constitutional power benefits to an 
enormous extent have already accrued to this country, and will continue 
to accrue in the future; and that the wisest, best, and most beneficent 
legislation that can accrue, at this or any other near session of Con- 
gress, is to simplify and make clear, by some distinct and substantial 
enactments, the mystery that is thrown over the patent system. There 
is not a patent lawyer in this country to-day who dares to give an opin- 
ion upon any new invention. 

Mr. Smith. Try me. 

Mr. HuBLBUT. Will you stake your reputation on its success? 

Mr. Smith. I will stake my reputation on my opinion. 

Mr. White. You will have to wait until the people are educated. 

Mr. HURLBUT. It is not the people. The people are all right. 

They have gone on now at the Patent Office so that they have edu- 
cated a body of examiners there who can discriminate where there is no 
difference; and that is how the land comes to be flooded with these con- 
flicting patents. The ingenuity of man runs in a particular channel, 
and when a thing becomes popular men work to get a share in the profits ; 
and the Patent Office is flooded with patents so that a plain and ordi- 
nary man cannot, for the life of him, see the difference between one 
thing which has been patented and another which has been patented ; 
and therefore the task of deciding is transferred to the courts. 

Why, we educi;te in our Patent Office, every j ear, from one to a dozen 
men, who, after receiving their education from the United States, go out 
and establish themselves as patent experts, and are regularly sworn, as 
such experts, to explain these differences, which, as a rule, ought to be 
so palpable that a common eye could see them. 

Now, all these uncertainties, all this gambling tendency, all this ex- 
treme reward that is tendered, works practically against the interest of 
the inventors just as much as it does against the interest of the public, 
and for these reasons I think it is incumbent on this committee to give 
their full, free, and careful consideration to this bill. There is no doubt 
about the extent of the information you have received, for 1 question if 
ever any committee in Congress has been flooded with such a mass of 
material, and so much of it that was valuable. Out of this you should 
be able to construct a law which shall give justice to the owner of a 
patent and to the inventor, as well as to the user, and through him to 
the public. And in the construction of such a law, if you make one, 
1 believe this bill, as it now stands, will very largely bring about those 
results, and yon will have done more for the development of the country 
than has been done by any one measure that 1 know of that has occurred 
within the last ten years. 
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The followiug extracts from the correspondence of the State Depart- 
ment, published in the appendix to the President's message of Decem- 
ber 3, 1877, show how our progress in the industrial arts is universally 
recognized, the effect which it is having, and the causes of it. 

Charles Bartlett, consul at Martinique, to the State Department: 

FurnUnre.^There has been formerly imported to this island a small amount of American 
famitare, which is much cheaper than any made here, and in my opinion is better- styled 
than the French furniture, owing: to which facts two firms have commenced importing 
American furniture largely during the past year, to whom I have given all the information 
I could on the subject. 

Agricultural implements. — Formerly, articles of this description have been mostly im- 
ported from France, but lately quite an amount has been imported from the United States, 
and which, on being used, have been much liked, owing, perhaps, partly to the fact that 
they are cheaper than those of French manufacture. 

Carriages, — Ten years since there was scarcely a carriage in Martinique ; but since, the 
nmubcr of them has been constantly increasing, and for the past two years the number of 
carriages imported has been nearly doubled, and at present a large number of merchants 
(and many others) keep a carriage. Nearly all the carriages in Martinique are of American 
manufacture — in fact, there are very few French carriages in use. 

Alfred E. Lee, consul-general at Fraiikfort-on-the-Maiu, to the State 
Department: 

Through the repoits of European visitors to the Centennial Exposition, our people have 
established a reputation on this side the Atlantic as skilled producers, which it is of the 
highest importance for them to maintain. 

Agricultural implements, — In this branch of manufactures the Americans indisputably 
lead. Many reaping and mowing machines, horse-rakes, and a large variety of har\'est 
hardwares are sold in this city, all of American manufacture. The testimony of dealers is 
that the American machines and tools easily outsell the German of the same kind. 

Boot and shoe machines, — The New England inventors and manufacturers of these ma- 
chines are represented by a branch established in Frankfort, from which large numbers of 
their contrivances are being sold in all parts of the Empire. 

Wooden ware. — Americans have a great advantage in this line of manufacture, on account 
of the abundance and superior quality of their woods. 

Rubber goods. — These and kindred articles of American make have been favorably re- 
ceived in Germany, and doubtless the trade might be considerably increased. 

Shirtings, — American shirtings have been profitably sold in Frankfort for two years past, 
and are found to be cheaper than the English. American shirtings are being extensively 
introduced, also, in other parts of Germany. 

Prints, — In this line there would seem to be a chance of successful competition with the 
English article. The very low cost at which the best prints are now made in the United 
States encourages this idea. 

Dead meat.— The American dead-meat trade in England has attracted attention all over 
Europe, and its success there justifies the expectation that it may yet be extended to this 
continent. 

Watches. — In a national convention of watch manufacturers, held at Wiesbaden, re- 
cently, the following declarations were made: *^The International Exposition at Philadel- 
phia has shown that the Americans have, within a few years, established watch manufacto- 
ries in their country which, with their energy and use of machines^ have superseded the Swiss 
watch industry for cheap watches. There is every reason to believe that the Swiss manufact- 
urers cannot any longer compete with the Americans, and that they are almost forced to 
adopt the American system of fabrication.'* 

Petroleum lamps and pendants, — These articles of American manufacture are now having 
a fair sale in this city. The same is true of some varieties of gas-fixtures and nickel-plated 
^are. 

Carpentefs tools, — In the improved styles of American make there ought to be a larger 

Paper-hangings. — These articles, brought from the United States, are extensively sold 
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here, iu spite of the formidable competition 'and the admirable varieties made in Ger- 
many. 

Df.ntal Instruments. — The American inventions and patterns are nnequaled. They ought 
to monopolize the market. 

Scores of other American articles might be added to this list, which are either now sold 
in Germany or might be, or the sale of which might be greatly increased were their merits 
known. 

A gentleman described by Mr. Lee as of *' rare iatelligence and 
large business experience,'' writes to him from Bielefleld, Prussia, as 
follows : 

The import of American articles of industry into Germany has been slowly but steadily 
increasing, and it seems as though the two countries might, in future, reverse the trade 
relations that have heretofore existed between them. Ten years ago North America was the 
best market for German goods ; but now such articles mainly find their way across the At- 
lantic as are not yet manufactured in the United States. The Americaus are already send- 
ing to Germany many articles of their skill and invention ; American machinery and tools, 
particularly, are much in demand here, and have been brought over in large quantities. 

The superiority of the American pdojple as a manufacturing nation, over all natious of the 
Old World, particularly in the mode of working, has been clearly proved by the Centennial 
Exposition at Philadelphia. The comprehension of this fact can be found in almost all the 
reports of the European commissioners to their respective governments. The conseqnence 
is that the German authorities, and all classes concerned, are discussing the measures to 
be taken to protect the industries of this country against a new and powerful compet- 
itor. 

It has been further understood that one of the main reasons for the decline of German 
industry has been the want of a useful and practical patent law. This omission has now been 
supplied. The new German patent law, which has now been in existence since last July, 
is necessarily formed after the patent institutions of the United States, and gives full protec- 
tion to the inventor and patent owner. 

H. J. Winser, consul of Sonneberg, to the State Department : 

There appears to be no question now in Germany as to the excellence of various kinds o 
American productions, mechanism, and manufactures, and as to the advantages which they 
possess over all others in the German market. 

The latest important public witness to this fact is a profusely illustrated volume of nearly 
400 pages, just published in Berlin, by Dr. Hermann Grothe, of that city, a political econ- 
omist of repute. In the preface he says : 

*' The descriptions, refK)rt8, and notices which filled the publications of every European 
nation shortly before the opening of the Philadelphia Exhibition drew public attention more 
than ever before to the state of toe industries of America. It was acknowledged that a de- 
velopment mnst have taken place on the other side of the ocean, of the magnitude of which 
Europe has been hitherto saaly ignorant, and of the value and peculiarities of which reports 
had suddenly appeared which sounded almost fabulous. Accustomed to connect American 
performances with the character of swindlers, or, at least, to regard them as eccentricities, 
and to undervalue the intrinsic high worth of the American inventive facultg^ the industrial 
states of Europe have now to confess that their previous suppositions in this regard were 
false, that their opinions were unfounded, and that their real knowledge of American indus- 
tries was grossly inexact. The World's Exhibition at Philadelphia was an event of the 
highest advantage to Europe, inasmuch as it was calculated to draw energetic and expert 
men over the ocean to obtain by personal observation correct views of the condition of the 
industries of the United States and of their subsidiary aids. That most of the reports of 
these men sound as though thev had discovered a new world is well known, and there is, 
indeed, spread out in America, before the eyea of the observing European, a new world of 
industry, with new forms, new methods of work and traffic, new auxiliaries, and under new 
aspects and conditions. 

*' To me, also, thin world on the other side of the ocean -appeared new, although I was per- 
fectly informed, before my visit to the United States, upon many branches of their industry 
and Its development. I was particularly induced to make the visit in order to study the 
principles which had operated so powerfully in bringing about this rapid and high develop- 
ment, and from a conviction that without a prompt and honest exposition of the condition 
■and results of American industrial relations, our German industries in future would suffer 
stil / more. • » ♦ 

*' I assert with emphasis that I have come to the same conclusions with regard to the de- 
velopment of American industry which have been reached by other German, Austrian, 
French, and Belgian commissioners who have formed a judgment in part from another poUtico- 
-economical stand-point." 

Mr. Winser continues: 

Long chapters are devoted to the auxiliaries which aid the industries of the United 
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States, and amon^ these great importance is attached to the stimnlatiog effect of the patent 
laws. 

In the second part of the book, each prominent branch of industry is treated separately 
and thoroughly, and the principal labor-savinfi: machines and inventions which have con* 
tribnted so greatly to the progress of the United States in all the avenaes of bnsiness'are 
carefully described and illustrated. 

The superiority of our textile fabrics, our hardware, our agricultural implements, ourcrafts- 
men^s tools, our machinery, and of many classes of our useful and ornauiental fancy goods, is 
generally acknowledged. Their perfection in finish, their durability, their ingenuity, their 
practical character, are some of the qualities which commend them and which place them in 
favorable contrast to the productions of other lands. Moreover, owing to the use of labor-sav- 
ing machinery and finer and better-adapted tools, the cost of manufacture, in spite of higher 
wa^es at home, is lessened to the point where competition with other nations in supplying 
foreign markets may fairly be tried ; and there can be no doubt that a great many lines of 
American wares will eventually find ready sale in the German market, in some casett to the 
exclusion of the same classes of goods of English, French, and even of home manufacture. 
All this is granted. 

James M. Wilson, consul at Nuremberg, to the State Department : 

Mr. Frederick Haag, a German- American citizen from Auburn, New York, emigrating to 
Anaeirica as a practical mechanic and millwright, there became familiar with American tools 
and machinery, and conceived the idea of introducing into Germany our modern tools, tak- 
ing especial fancy to a turbine water-wheel known as the " Little Giant Turbine." Mr. 
Haag knew that it was just the thing wanted on the small streams of his native kingdom of 
Bavaria, where they still used wheels of the old pattern handed down from a remote ances- 
try. He purchased the patent right of this wneel for the continent of Europe, and, after 
much difficulty, succeeded in introducing a few of his wheels, the fame of which soon spread 
and secured to him a lucrative business. He has introduced, mostly in Germany, over four 
hundred, which are working to the entire satisfaction of their users. He has sold the patent 
right for Austria, whence the reported success is also very cheering. 

I am of opinion that a practical farmer who understood the German lan^age and char- 
acter could introduce here our improved farming implemente with great proht. * » * 

In connection with our Centennial Exhibition, I may mention that the German commis- 
sioners, and very many of the visitors from this country to our Exhibition, were cultured 
and enlightened gentlemen, who, since their return home, have written much for publication, 
delivered lectures, etc., and, without an exception, so far as I know, have been unstinted in 
their praise of our country end our Centennial Exhibition. Notablv Dr. George Seelhorst, 
secretary of the Industrial Museum of this city. He was one of the judges sent from 
Germany to the Philadelphia Exhibition, and before returning to Bavaria he visited the dif- 
ferent industrial centers of our country, and returned enthusiastic in his praise of our coun- 
try and the success of her great Exhibition, during which he purchased for his museum here 
a great variety of our superior mechanical tools. During the last winter, 1876-^7, Dr. Seel- 
horst delivered a course of lectures in this and twenty-seven cities of Bavaria, upon the 
Philadelphia Exhibition, and was especially eloquent over the remarkable developmente our 
country has made during the first century of its existence. He illustrated his lectures by 
exhibiting to his audience specimen models of our superior mechanical tools, miniature ma- 
chines, etc., and pointed out their peculiar excellence. At the present time be is occupied 
in writing an illustrated catelogue of the tools named, to be sent by the Nuremburg Mu- 
seum throughout the country without cost, in order to introduce them into common use. 

I may here add that at the request of the German Government these lectures are to be 
continued through this fall and coming winter, and the expenses of Dr. Seelhorst are borne by 
the government. The tools excited tne greatest admiration. The learned doctor earnestly 
pressed upon his hearers the importance of shaking off their lethargy, and making the greatest 

Eossible exertions in their different industries, if they would not be outdone. He told his 
earers that the United States of America already outstripped most of the older nations, ex- 
cept in matters of art, and as art required time, America would eventually not be behind 
other nations even in that. 

After our productions have once had a fair trial there will be no danger of our losing the 
foreign markets, and we can reasonably expect increased demand from year to year, pro- 
vided, always, that our manufacturers do not rest on the laurels already won, but continue 
to improve in the future as in the past. 

It is well known that Dr. Reulaux, president of the Imperial German Commission at 
Philadelphia, reported to his government that the German display was ** cheap, but bad." 
I may add that Dr. Seelhorst, in substance, indorsed that report. At the time, this report 
of the chief commissioner created a profound sensation throughout the German Empire, and 
could not have been tolerated from any other source. Time has made it plain to all that 
Dr. Reulaux was correct ; and it is to the credit of the German manufacturers that, looking 
facto squarely in the face, their leading men are organizing societies and holding confer- 
ences with a view to place their productions upon a higher plane, and to secure greater 
prosperity for their industrial interesto. 
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It is pleasant to bear one's country referred to in such complimentaiy terms as are now 
heard in all circles, and the praise is not the less agreeable because of its noveltj. 

Mr. Badeau, consul-general at London, to the State Department, De- 
cember 12, 1877 : 

I beg to call attention to the portion of the Times* article referring to the United States, 
in which it is distinctly admitted that American mannfactures of tools, locomotive-engines, 
and many other kinds of hardware are now obtained in Canada and Australia almost ex- 
clusively from the United States, while it is also stated that not only do we produce at home 
all the manufactured goods we at one time bought from England, but that we have been 
able to exclude British manufactures from foreign markets. 

Mr. Dockery, consul at Leeds, to the State Department, October 17, 

1877: 

From conversation with leading merchants here, I am justified in saying that they have 
virtually abandoned the hope of ever again seeing their manufactures exported in large 
quantities to the United States. * * • 

They are forced to admit that even with a free entry they are not certain that they could 
advantageously compete in America with the home manufacturers. 

It is said that an American artisan will do twice as much work in Br given time as an 
English artisan, and that the workmanship is superior. This will explain why the differ- 
ence in the price of labor should not be considered in any comparison of the productive re- 
sources of the two countries. 

Again, while the cost of production in the United States has been gradually diminishing, 
there has been a steady improvement in the manufacturing industry. 

It is a fact that, through American enterprise, England has not only lost her best customer, 
but that customer is competing with her in India, Brazil, and other markets, and nothing is 
more certain than that the Americans will never come back to this market. So that Eng- 
land has not only lost an important market, but she has met with an active, shrewd, and 
powerful competitor, which produces as well as manufactures. 

Mr. Shaw, consul at Ontario, Canada, to the State Department, Oc< 
tober3, 1877: 

The enterprise shown by American manufacturers in adopting new and attractive styles, 
and in the use of labor-saving machinery, combined with great natural advantages for manu- 
facturing cheaply, all contribute to the success which their productions are meeting with in 
Ontario and elsewhere. 

Mr. Chance, consul at Nassau, to the State Department, October 23, 
1877: 

Even now the Bahamas purchase largely from the United States, and are entirely depend- 
ent upon the latter for nearly all of the necessaries of life. 

Great Britain formerly supplied the Bahamas with manufactured goods and hardware 
entirely, but the American articles, such as these lately introduced, are growing in favor, 
and in the future will be largely imported. It is acknowledged that in pattern and finish 
they are superior, for the prices, to the English goods. 

Extracts from the reports to the British Parliament on the Philadel- 
phia International Exhibition, page 90, textiles: 

The American display of textile manufactures was extensive and diversified, presenting 
a large collection of different fabrics produced in the numerous mills of the New England 
States, New York, New Jersey, and other great centers of the Union, and affording a strik- 
ing proof of their capability for entering into competition with the manufacturers of other 
countries. 

The goods exhibited, though not of equal quality, were, for the most part, pure, firm, and 
well manufactured, and noticeable for the evenness of the yarn. The excellence of the 
weaving, the bleachiug, dyeing, and fiuishiog of the various grades and styles of cotton-cloths 
manifested superiority attributable in some aegree to the excellent water found throughout 
the Union. 

The extensive and complete representation thus made of the textile manufactures of the 
United States shows the rapid progress which the cotton industry has made, and the vast 
proportions which it has attained, whilst the character and qualities of the goods produced 
demonstrate that whenever tlie swaddling bands of protection shall be burst asunder the rest 
of the world will encounter a more formiJable competitor than has hitherto appeared. 
(Page 97.) 

As regards extent of invention and ingenuity, the Unitod States was far ahead of other 
nations. I do not remember an exhibitor who hud not some features of novelty and ingenu- 
ity to claim in the machines he exhibited. 
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The extraordinary extent of infrennity and invention existing in the United States, and 
manifested throughoat the exhibition, I attribnted to the natural aptitude of the people, fos- 
tered and stimulated by an admirable patent law and system, and to the appreciation of in- 
ventions by the people generally. (Page 135. ) 

A great part of the marked advance in the improvement of workmen^s tools, which has 
been made during recent years, is justly due to the inventive genius of American citizens, 
and, in the section of planes exhibited in the Centennial, this is fully confirmed by an im- 
portant change in the structure of the tool. ( Page 211.) 

Speaking not only of these classes which fell more immediately under the observation of 
the judges in committee B, but also from general observation of other classes in the group, 
one cannot fail to notice the great fertility of invention displayed in America, and the excel- 
lent workmanship obtained by the joint effect of their tools, machinery, and skilled work- 
men. 

As a whole, the Machinery Hall gave me a high opinion of the mechanical skill of the 
Americans. There is great inventive power, and a ready and fearless adaptation of the 
means to the end sought. In the machines and apparatus from the larger establishments 
and more favorable localities, the workmanship is admirable, and every working part, down 
to the smallest detail, bears evidence of thought and study. (Page 233 ) 

The impression is left upon the minds of European visitors that American competition in 
machine tools will soon be upon us, and that the competition will be for bisrh quality aud 
productiveness, and the capability of doing more work with a given expenditure of labor. 
(Page 234.) 

No department of the exhibition created greater astonishment in the minds of European 
visitors than the saw-mill annex. The sawing machinery came chiefly from the timber dis- 
tricts of the West, and has a character of its own, distinguished by daring boldness. There 
were nearly twenty of these mills, provided each with from twenty to forty horse-power con- 
centrated on a single saw, the limit of velocity being the tenacity of iron to resist centrifugal 
force. The most daring saw-miller at the Centennial was E. P. Ellis, from Milwaukee. He 
required a stream of water to keep down the temperature of his saw. The sawing of his mill 
was a sight not easily to be forgotten. 

It was not at the exhibition, however, that the application of machine tools by the Ameri- 
cans was seen to the best advantage. To realize the nature of the competition that awaits 
us, their factories aud workshops have to be inspected, in order to pee the variety of special 
tools that are being introduced, both to insure precision and to economize labor. This sys- 
tem of special tools is extending into almost every branch of industry where articles have to 
be repeated. The articles made are not only good in quality, but the cost of production is 
extremely low, notwithstanding that those employed earn high pay. (Page 271.) 

Liooking to practical applications of science generally in the United States department of 
the exhibition, no one can fail to be struck with the great and successful activity in the ap- 
plication of science to useful purposes in America. Thoroughly in harmony with this very 
valuable development of national energy, was the exhibition, in the United States Govern- 
ment building, of objects illustrating the efficiency of the Washington Patent Office. Judged 
by its results in benefiting the public, both by stimulating inventors and by giving a per- 
severingly practical turn to their labors, the American patent law must be admitted to be 
most successful, and the beneficence of its working was very amply illustrated throughout 
the American region of the exhibition, where, indeed, it seemed that every good thing deserv- 
ing a patent was patented. I asked one inventor of a very good invention, ** Why do you 
not patent in England f" He answered: *'The conditions in England are too onerous." 
Meaning, no doubt, that the cost of a patent in England is too gpreat, and the time for which 
it is granted too short. It is not merelv on account of the extreme injustice of such an enor- 
mous tax, as is implied in the £175 of government stamp duties, charged according to our 
present law, that a diminution to something nearer the American charge of $35 is urgently 
needed, England undoubtedly loses much of the benefit which might be had from the in- 
ventiveness of Englishmen, through the want, in English patent law, of encouragement and 
protection to inventors unsupported by capitalists. 

Sir William ThomsoD, president of the Mathematical and Physical 
Section of the British Association, September, 1876 : 

If Europe does not amend its patent laws (England in the opposite direction to that pro- 
posed in tne bills before the last two sessions of Parliament), America will speedily become 
the nursery of useful inventions for the world. 

Mr. St. John V. Day, in a paper on patent legislation, read before 
the British Association, September 12, 1876, speaking of the same Eng- 
lish bill, which the government has since withdrawn, sjmke of the dis- 
approval of that law by — 

Those who really of all men are best able to pronounce upon the importance of inventions, 
great or small, by virtue of their daily exercise of both, who alone of all men possess the re- 
quisite class of facts by which to estimate the economies which have been effected in the cost 
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of prodnciion b j the mere introduction or application of what to those outside would appear 
inslftnificant, and by the lord chancellor's last bill be styled ** frivolous," and ** not worthy 
of a patent;" those who really know what it is, not merely to work at, but more particularly 
to work out an invention, and not unfrequently tolerate the opposition of such incalculable 
factors as prejudice, vested interests, and the education up to an advanced point of perception 
' of the public mind, in order to brin^ an invention into commercial use, &c. 

As to points upon which the examiners are to report, there is no serious objection to those 
set forth as a, 6, and c, in clause 10 of the bill ; but as to i/, by which they are to be 
called upon to report whether an invention is frivolous or not, it is impressible that without 
experiment that can be determined. Many inventions, as they are represented in the docu- 
ments filed at the Patent Office, appear frivolons and insi^ificant by virtue of their very 
simplicity. Of such a class was Neilson*s invention for using hot instead of cold air in iron- 
smelting;— so simple-looking a matter on paper that it would almost to a certainty be viewed 
by an examiner as frivolous ; yet the practical effect of this simple-looking invention was at 
one state to reduce the quantity of coal required for smelting a ton of iron from 7.5 tons to 
2.5 tons. Another of such patents, which from an examiner's point of view would be deemed 
frivolous, is Young's patent, the essence of which wae the carrying on of the destructive dis- 
tillation of bituminous substances at a certain temnerature, the result of which has been to 
convert a vast industry out of what was previously Known as a chemical curiosity. Numer- 
ons other analogous instances might be noted, but it will be clear from the two 1 have cited 
that to allow an examiner tofdecide whether what appears in the papers before him to bo 
frivolous or not, would be calling upon him to exercise a function which he would never 
properly discharge, and the effect of which must be to nip in the bud a class of inventiona 
which have often proved of far greater industrial importance than many others which on 
paper have a much more specious appearance. 

See pp. 120, 482, supra. 

There certainly can be no occasion for speculation when a result may be seen in the future 
as certain to happen, as it surely will if the provisions of the bill of 1876, or others analogous 
to them, without some powerful counter-check, should ever pass into the law of a nation so 
ranch of whose whole prosperity in the past and whose position in the future to a great extent 
rests upon one of the mainsprings of commerce, namely, industrial development. 

After a discnssiou, the chairman proposed and Mr. Bramwell sec- 
onded the following resolution, which was put to the meeting and unan- 
imously adopted : 

That a committee of the British Association be appointed to watch legislation with refer- 
ence to patents, and to take such steps as may be deemed expedient to promote an efficient 
patent law. 

Extracts from a paper upon the industries and manufactures in the 
United States, addressed to Swiss manufacturers, by Edward Bally, 
the largest manufacturer of boots and shoes in Switzerland, and one of 
the Swiss commissioners to the Philadelphia Exhibition : 

Another factor which favors the education of the people (of the United States) is the excel- 
lent system of patents, by means of which, at a very moderate expense, a patent is obtained ; 
not only the inventor is protected against infringement, but the invention is made known ; 
and the American, more than any one else, loves innovations, and adopts them the moment 
they are recognized as good. 

Many European states have also a patent system, but as they see in it, first of all, a source 
of revenue to the state, those of moderate fortune can hardly obtain a patent. In Europe 
the inventor anxiously hides his secret from all eyes until he is in possession of a patent. 
The Americans do not know this uneasiness, because there the inventor alone can take a 
parent, which he afterwards has the right to sell, if he pleases. 

Every intelligent man has thus before him the possibility of fortune, often by a very slight 
improvement, and this keeps in ceaseless activity the intelligent part of the population. 

1 am satisfied from my knowledge that no people have made, in so short a time, so many 
useful inventions as the Americans ; and if to-day machinery apparently does all the work, 
it, nevertheless, by no means reduces the workman to a machine. He uses it as a machine, 
it is true, but he is always thinking about some improvement to introduce into it, and often 
his thoughts lead to fine inventions or useful improvements. 

American industry has taken a lead which in a few years may cause Europe to feel its 
consequences in a verv marked degree. The Universal Exhibition of Philadelphia has been, 
so to speak, the key by which American industry will unlock for itself the road to Europe 
and to its colonies. Visitors from the Old World, although few, have been able to appre- 
ciate the activity of America in the dominion of industry, and they will bring back from 
there many lessons which will make astonished Europe open its eyes. 

At this moment there are at Manchester, in England, the principal center for cottons. 
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40,000 men out of work because the Manchester shippers can order their goods more advan- 
tajreously in America. 

Eoropean sea-ports have become in part great depots for American leather. Certainly it 
is not pleasant to be compelled to recognize the fact that a former market has become a 
dangerous competitor. 

If to-day a manufacturer wishes to contend only against competition, he is obliged to 
bring his machinery from America. 

When one examines the merchandise and looks over the prices-current which were dis- 
tributed among the visitors, one is almost obliged to admit that in a few years Americans 
will furnish Germans with shoes instead of buying their shoes from Germans. 

We must introduce the patent system. All our production is more or less a simple copy. 
The inventor has no profit to expect from his invention, no matter how useful it may be. It 
is evident that this absolute want of protection will ne^er awaken in a people the spirit of 
invention, but, on the contrary, accustoms them to copy more and more tnat which belongs 
to their neighbors, and that is not to the honor of the country. The want of protection tor 
new inventions is a disadvantage to us. The state ought not to hesitate to add to its re- 
sources this new resource ; but at the same time we must remember that an invention is 
valuable in proportion to the facility with which it can be mode available, and so it is essen- 
tial that the grant of patents be accessible to inventors of the most moderate fortunes. 

America has shown us how in a few years a people, in the midst of circumstances often 
embarrassing, can merit by its activity, its spirit of enterprise, and its perseverance, the re- 
spect and the admiration of the whole world, and acquire in many respects an incontestable 
superiority. May our sister republic serve as our model in this. 

S. Mi?. 50 29 
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Mr, Smith. Approves 51 

Mr, Livermore. Objects to amending by anything outride of original patent. 

Amendment 57-59 

Mr, Whitman. Strikeout "models" 67 

Mr, Dodge. Strike out ** models " 77 

Mr.Chnsty. Strikeout "models" 90-91 

Mr. Leggett, Approves ; shows necessity for reissues ; model should be used ; 

advantage of models 99, 102-105 

Mr. Raymond, Reissues ought to be restricted ; illustrations lOd 

Mr, Storroto, Approves ; necessity for reissues ; illustrations ; should be con- 
fined to what is substantially indicated in original papers and indicated 
as invention of patentee — "same invention** means this ; models should 

not be used. Reissues should be re-examined in court 1 48-153 

Mr. Hubbell. Model should be used 185 

Mr, Hatch, Reissues should be restricted to what was shown as invention of 

patentee; models should not be used 207 

The Commissioner of Patents, Amendments ; reasons for them ; model should 

not be resorted to 216 

The Assistant Commissioner of Patents. History of the law ; practice of the 

office 209 

Sect. 6. Reissues not to retroact : 

Changes introduced by it *. 15 

Mr, Smith. Approves; reasons for it 51 

Mr, Latrobe, Approves 52 

Mr, Maynadier, Approves 53 

Mr, Leggett. Approves 102-104 

Mr. HubbelL Right in principle; does not. go far enough ; amendment 186 

Sect. 7. Amendments : 

Changes introduced by it 15 

Mr, Latrobe. Approves 52 

Mr, Maynadier,. Approves 54 

Mr, HubbeU, Approves 186 

The Commissioner of Patents, Approves and explains 217 

Sect. 8. Perpetuating testimony : 

Changes introduced by it 15 

Mr, Latrobe, Approves generally, but criticises 52 

Mr, Maynadier. Approves 53 

Mr, Christy, Useless ; oppressive to patentee ; amendment 92 

Mr, Reymond, Approves; great necessity for it 109-121 

Mr, Storrow, Suggests amendment 201 

Mr, Hubbell. Approves 186 

Mr, Hatch, Useless, and may be oppressive 208 

Sect. 9. Repeal of patents : 

Changes introduced by it 15 

Mr, Latrobe. Doubts the expediency 52 
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Sect. 9. Rpeal of Patents-: 

Mr, Uaynadier. Approves 53 

JIfr. Storrow. Approves and explains 199 

Mr, Hatch, Approves 208 

Mr.Hubbtll, Objects 1«6 

Sect. 10. Birxs of the PEAtE and agafnst false clamor : 

Changs introduced by it 15 

Mr. Hatch. Approves 208 

Mr. Hubbell. Objects 186 

Sect. 11. Periodical fees ox patents : * 

Changes introduced bv it 15 

Mr, Latrobe. Doubts the expediency 53 

Mr, MaynQdier. On the whole approves 54 

Mr, Dodge. Approves ; gives reasons for it ; thinks the tees too large 79-80 

A/r, Hyde, Approves warmly 84 

Mr, Leggett, Approves 105 

Mr, Raymond. Approves; thinks the fees too small 123 

Mr, Storrow. Approves ; reasons for it ; e6f<;ct on reissues 155 

Afr. Hatch. Approves 208 

Mr, Parkinson, Disapproves 208 

Mr, Hubbell. Objects 186 

The Commissioner of Patents, Approves and explaim 217 

Sect. 12. Recording exclusive licenses, etc. : 

Changes introduced by it 16 

Se;ct. 13. Joint ownership of patents : 

Changes introduced by it 16 

Mr,UubbeU, Objects. 186 

SEcrr. 14. Fracds in sale of patent rights : 

Changes introduced by it 16 

Mr, Hubbell, Approves and explains 187 

Sect. 15. Assistant commissioner to give bonds : 

Changes introduced by 16 

Mr, Whitman, Approves and explains 60 

Mr, Hubbell. Approves 187 

The Commissioner of Patents. Amendment, and reasons for it 217 

Sect. 16. Price for copies: 

Changes introduced by it 16 

Mr, Whitman, Approves and explains 51 

Mr, Dodge, Approves and explains 80 

Mr, Hubbell, Approves 187 

The Commissioner of Patents. Amendments, and reasons for them 217 

Sect. 17. Certified copies : 

Changes introduced by it 16 

Mr. Whitman, Approves and explains 62 

Mr, Hubbell, Approves 187 

The Commissioner of Patents. Approves and explains 218 

Sect. 18. Date of issue and final fee: 

Changes introduced 16 

Mr, Dodge. Approves and explains 71 

Mr, Hubbell, Approves 187 

The Commissioner of Patents, Approves and explains 218 

Sect. 19. Inventions patented abroad : 

Changes intioduced 16 

Mr, Whitman, Approves and explains 63 

Mr. Dodge. Approves and explains 82 

Mr, Christy. Suggests amendment 93 

Mr. Hubbell, Approves 187 

The Commissioner of Patents. Approves and explains 218 

Sect. 20. Abandoned applications : 

Changes introduced by it 16 

Mr, Dodge, Approves and explains 83,188 

Mr, Storrow, Suggests amendment 199 

Mr, Hubbell, Objects 187 

The Commissioner {if Patents. Amendments, and reasons for them 219 
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Sect. 21. Oath os reissues : 

Chanifes introdnced by it 16 

Jfr. IVhitman. Approves and explains 65 

Mr, Knight, Approves and explains 65 

Mr. Dodge, Approves and explains 95 

Mr, Ltg^ttt, Approves and explains 97 

Mr. Christy, Disapproves 91 

Mr, Raymond, Disapproves 124 

Mr, Huhbdi, Approves 187 

Tht Commissioner of Patents. Approves and explains 219 

Sect. 22. Renewed applications : 

Changes introduced by it 16 

The Commissioner of Patents, Amendments, and reasons for tbem 219 

Sect. 23. Nu.mber of patent must be marked on article : 

Changes introduced by it 16 

Sect. 24. Interferences: 

Chansres introduced by it 16 

Mr, Dodge. Approves and explains 93 

The Assistant Commissioner of Patents, History of tbe law and practice of the 

Patent Office 209 

The Commissioner of Patents, Amendments, and reasons for them 219 

Miscellaneous : 

History, purpose, and importance of tbe patent system : 

Mr. Smith. 19-23 

Mr, Dodge. English, German, and Swiss commissioners and their adoption 

of our system 69-77 

Mr, Hyde 94 

Mr. Raymond 106 

Mr. Storrow 145 

* ' Innocent" infringements : 

Mr. Raymond 120-121 

Mr, Storrow 136 

Retroactive effect of certain sections : 

Mr, Walker 34 

Mr, Raymond 117 

Mr. Storrow 146 

Trial by jury and abolition of actions at law 140, 158, 176-180, 191-196 

Power of a court of equity to assess unliquidated damages 191-196 

Security for costs 163,200 

Inventions and subsequent improvements on them ; rights of each inventor ; no 

one required to pay twice for use of same invention 

Mr. Walker 133 

Mr, Storrow 151,164 

Remedies for infringement : 

Mr, Walker 29 

Mr. Smith 41 

Mr. Storrow 141 

Recovery of profits necessary for patentee's protection : 

Mr, Storrow -... 142 

The true rule 142 

Difficulty of ascertaining them in some cases 142 

See also under section 2. 
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Sectfon }. —Limitation 

Mr. Raymond, Approves 235 

Mr. Hyde. Approves 303 

Mr. Storrow 341 

Mr, Payson. Approves 360 

Mr. WaLktr. Too short ; should not retroact 388 

Mr, Hurlburt 440 

Section %^Damage$and profits. 

Mr. Raymond. The present rule ; the reason for a change 237-244 

Mr. Christy. Users ex delicto should pay over ^ains and profits 240 

If they put down the price and make no profits that is a reason why they 
should pay more ana not less, for they thereby inflict a greater injury on the 

plaintiff 250 

Application of the rule of profits to the cotton-worm poison case would not 

lead to bad results 250 

Cotton-tie cases. The vendee must always look out that he buys a title which 

entitles him to retain and to use the thing bought ; so as to all property 251 

If the user buys of responsible dealers or makers, they will always protect 

him ; they must in order to keep their business 252 

Reapers. The figures which Mr. Raymond gave for royalties on reapers are 
known to me to be utterly incorrect. I am counsel for the concern he re- 
ferred to. The nature of the reaper business described 252 

The value of a patent does not come from infringer's use, but from use by the 

owner, or under license 253 

Mr. Storrouc. Remedies of the patentee are only the ordinary remedies for 
torts ; they ought to be better, because he has no protection from force or 
the criminal law ; the existing law, and the rules followed by the courts ; 
necessity for a change ; the character of the changes proposed ; practical 

operation of the clauses of the sections ; Mowry v. Whitney 342 

False assumption of fact on which the present rule of profits is founded 344 

Impossibility of taking an account of profits in some cases of infringement by 
use, and therefore the courts should not attempt it, but should allow a gross 

sum as damages 347 

Discretionary clause of the section 349 

Power to allow counsel fees and expenses in certai n cases 349 

(For retroactive effect, r. infra, p. xxii.) 

Mr. Payson 367 

Mr. Walker. Statement of Mowry v. Whitney^ and the existing rule of profits ; 

it permits no hardship ; illustration 393 

The change effected by this section creates a far greater hardship on the pat- 
entee, and the defendant suffers only from unlawful use of others' property. 395 
Objections to the clause abolishing account of profits in certain cases ; illustra- 
tions of the operation of that clause 396 

Damages and profits, under act of 1870 and R. S. 4921, are not cumulative, but 

supplementary 4C2 

Mr. foote. Most of the bill is good ; but the second section should be struck 

out, because it is very oppressive on patentee and will impair his rights 409 

The present rule of damages and profits, aind reasons why the change is in- 
jurious 410 

Seymour Y. McCormick, 16 How., 489 410 

Discussion of langua^ of section 2 about damages 411 

The essential right ot the patentee and the basis of the patent system is the- 
right to the exclusive use ; no law should disturb this ; the matter should be 
left nntrammeled, to be affected only by the operation of business interests. 412 

The spike case, and other illustrations 413 

Objections to tbo new rule of accounting sought to be introduced 414 

The discretionary clause 415 

Mr. Smith. Rule of Mowry y. Whitney 435 
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Page. 
Section ^.--Appeals from decisioDS aifectiog validity of patent and question of in- 
fringement. Mr. StorroiD 4r»0 

Mr. Raymond 233 

Section 4. — Control over cases in equity pending appeals 450 

Section 5.— Reissues 

Mr. Christy. This section as drawn enlarges the right, and is objectionable.. 
Reissues should not be limited to three years ; there should not be any limita- 
tion of time to the right 261 

Mr. Storrow. What reissues are, and necessity for them 350 

The present law about them ; the changes introduced provide better safe- 
guards against the abuse of the rights ; further improvements introduced.. . 351 

There should be no limitation in time to the exercise of this right 352 

Mr. Whitman. Reasons for reissues ; necessity and justice of allowing them, 

and reasons for the safeguards imposed by this section ; models 374 

Mr. Smith 434 

Section 6. — Reissues not to rctroact. The present law, and reasons for the change. 352 

MrPayson 363 

Section 7. — Corrections of certain errors 352 

Section 8. — Depositions in perpetuam 

Mr. Raymond 233 

Mr, Payson. Discusses legal insufficiency of existing laws 361 

Mr Christy. Sections 8, 9, 10, give three remedies for the tort feasor against 
the patentee ; this is wrong ; sections 9 and 10 are ample ; section S is very 
dangerous, and is calculated to invite oppression ; section 6 discussed, iis 

practical operation considered, and the objections to it stated 253 

Mr.Slorrotc 353 

Section 9. — Bills to repeal void patents. 

Mr. Raymond 233 

Mr.StorroM). ., - 353 

Mr. Foote. Disapproves 418 

Section 10. — Dills against false clamor. 

Mr. Storrow. Approves 353 

Section II. --Periodical fees. 

Mr. Raymond 233 

Mr, Christy. Approves ; its effects stated 253 

Mr. Hyde, Approves 304 

Mr. Storrow. Reasons for this, and advantages of it to inventors and to the 

public 353 

Mr. Smith. Explains its operation and approves it 433 

Section 12.— Recording. Mr. Storrow 354 

Section 13.— t/bint owners. 

Mr.Slorrow. Mr. JVhUman 354,381 

Section U.— Fraudulent sales 354 

Section 15. — Assistant Commissioner to give bonds 354 

Section 16.— Price of copies at Patent Office 354 

Section \7.— Certified copies 354 

Sections 18 and 22. — Payment ofjinalfee 354 

Section 19. — Inventions patented abroad. 

Mr.Storrow. Mr. Whitman 354,383 

Section 20. — Abandonment of applications 354 

Section 2 1 . — Applications for reissue 354 

Section 23.— Number as well as date of patent to be marked on patented articles. 354 

Section "24.— Interferences - 35i> 



MISCELLANEOUS. 

Objections to patent laws — source of. 

Mr. Christy. The complaints against patents arises largely from the fact that 
the things invented are so convenient that everybody finds that they do not 
want to do without them ; but that is the last reason for abolishing the patent 
or not paying the inventor 464 

Mr. Storrow. Knowledge of the subject-matter, in its practical effect upon the 
community, should precede legislation upon it 26& 

Objections to the patent law largely come from those who do not know what it 
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ObjectioDs to patent law — source of— Contioued. 

is, nor how it affects the pablic. The remedy is to remove the ignorance, and 

not to remove the law : 341 

Mr. A. H. Walker. Reasons for a hearing on this bill 3^ 

Mr. Chaancey Smith. The effect and operation of the patent system. A knowl- 
edge of this most precede all attempts to legislate about it 419 

Origin of this bill. 

Mr. Storrow 264 

Mr. Walker 403 

Origin of patent laws and their history. 
Mr. Storrow. The patent law originated in the statute of James I (1625), called 
the statute of monopolies, because it abolished all patents for monopolies, and 
only allowed patents for new inventions. It held out in advance a prospect 

of reward, in order to induce invention ^ 265 

Before our Constitution, the States mnted patents ; our Constitution authorized 
Congress to grant them, and the first Congress passed a patent law in 1790. .. 266 

Sketch of history of patent legislation in the United States 266 

Mr. Walker. Patents are not monopolies 403 

Patents belong to free countries. 
Patent system is in theory and in fact, and historically, the growth of the spirit 
of freedom; historical proof of this; it offers a career to the laboring classes 
which nothing else can afford them ; it is a mark of the highest and purest civ- 
ilization 334 

Importance and magnitude of manufactures in this country. 

Mr. Storrow 1 270,310 

Geographical distribution and growth of industries. 

Mr. Storrow 270,310 

Geographical distribution and growth of patents. 

Mr. Storrow 270 

Mr. Whitman 373 

Correspondence between growth of industries and growth of patents as shown be- 
tween different countries. 

Mr. Storrow. Growth of exports ; cheapness of manufacture a necessary condi- 
tion of that growth .314 

Between different parts of this country. 

Mr. Storrow 312 

In this country at different times. 

Mr. Storrow - 312 

Breadstuffs are an industrialjproduct 314 

The great advance in the arts has come in countries which stimulate invention by a 
patent system, and under the direct influence of that system. 

Mr. Storrow 315 

Mr. Smith 425 

Effect of patented inventions in cheapening the product. 

Mr. Storrow 327 

Mr. Hyde 296 

Mr. Smith 

In increasing the demand for labor. 

Mr. Storrow. (Tables) 321 

Mr. Hyde 296 

Mr. Foote 417 

Mr. Smith 421 

In increasing the wages of labor. 

Mr. Storrow. (Tables) 321 

Mr. Hyde 296 

Mr. Foote 417 

Effect of the patent law on the workman 

Mr. Storrow 138,147 

Mr. Smith 431 

Mr. Smith. The law enables the poor man to reap the fruits of his mental ac- 
quirements as securely as the capitalist can the profits of his capital 426 

Small percentage of saving commonly charged as royalties. 

Mr. Christy 252 

Mr. Storrow 339 

Mr, Hyde 300 

S. Mis. 60 30 
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Page. 
Small per centage of saviu^s commonlj charg;ed as royalties— Continued. 

Mr. Smith 435 

Becent practical recognition abroad of the advantageous operation of patent 
laws ; England ; Sir William Thomson ; (Germany ; Switzerland ; MM. 
Fev re, Perrett, Bally, and Dabied ; appendix 443 



APPENDIX. 

Growth of particular industries : 
Mr. Coffin. The plow ; its improyements, gains to the public, and insignificant 

royalties 273 

Steam-plows and the cost of inventing them ; the demand for them still un- 

supplied 276 

Corn-planter and check-row^ 277 

Cultivator 278 

Cornsheller 279 

Seeders; history of their invention and its cost 280 

Heapers, mowers, harvesters ; their history 281 

Royalties and license fees on them 282 

The self-binding harvester ; the time and cost put into their invention and con- 
struction , 282 

Sales of agricultural machinery on long credits 284 

Horseshoe machinery; the saving; they have cheapened the product 285 

Horseshoe-uail machine. History of the invention, the struggles of the 

originators, the cost, and the cheapening which has resulted 286 

(See also Mr. Storrow, p. 329.) 

Stockings , 287 

Wood screws 288 

Carriage- shafts 288 

The rock-drill 289 

Tin manufactures : baby-rattles exported to England, and parts for toys ex- 
ported to Nuremberg 290 

Woolen industry 2 1 

Spinning, and the improvements in it 292 

Tne Crompton fancy loom 292 

Bigelow carpet-loom 292 

Cotton-gin ; its recent improvements 293 

Cotton-looms ; also the Bigelow, the Knowles, the Crompton looms 294 

Market for cotton goods 294 

Conditions for export trade 295 

Mr. Hyde. Historv of the introduction of shoe machinery ; effects of it in 
raising wages, cheapening the product, and increasing supply and consump- 
tion; description of various machines 296 

The peggers and the Sturtevant peg-wood 298 

Export trade ; beneficial effect of patents on this industry is recognized by the 

manufacturers who use the patented machines and pay the royalties 299 

Mr. Storrow. Shoemaking 306 

Cheese factories ; exports of cheese have grown as the patents on cheese-mak- 
ing have grown 3j5 

So of American-made saws 316 

So of American car-wheels and chilled rolls 316 

So of emery-paper, &c 316 

Exports from Pniladelphia alone of patented articles and articles made by pat- 
ented machinery was $11,500,000 in 1877 316 

Exports of lanterns, carriage- wheels, trimmings, hardware 316 

Utilization of cotton- seed ; its value and importance ; exports of it; this is 
directly created by the patent law, and is not yet completed ; the greatest 

progress is yet to be made 317 

£. B. Bigelow's carpet-loom and other inventions 332 

Introduction of gingham manufactures into the United States was made pos- 
sible only by labor-saving and power-driven machinery 332 

The process of improvement in the arts ; consisting of invention, embodiment of 
the invention in a practical form, perfect'mg the machine and introducing it 
into general use, and effect of patents on each of these steps ; mental process 

of invention in the useful arts 268 

Mr. Storrow. It differs from inventions in the fine arts 333 

Mr. Foote 416 
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Proeress of inreotioa — CoDkiaued. 

Mr. Smith 427 

Mr. Hyde 300 

EmbodimeDt in best practical form 268 

Mr. Storrow. luAtances: Goodyear, McCormick, Bes^temer 338-332 

Hosiery machinery 331 

£. B. Bigelow*8 carpet-loom 332 

Mr.Foote 417 

Mr. Smith 424-425 

Mr. Hyde 296 

Watt's steam-ong^ne Mr. Smith 428 

Demand for inventions brincfs supply — how far. 
Mr. Storrow. The only demand for inventions which will lead to a supply is 
a demand which is accompanied by a payment or reward to whoever fur- 
nishes the supply ; the patent system does not ignore, but is directly based 

upon, this law of political economy 320 

Inventions are not so matters of course that they come at once when wanted. Per- 
fected machines require long labor and great expense. This will not be be- 
stowed unless the inventor or improver is to have the results of his labor ; 
illustrations of this : in many cases the invention does not supply a demand, 

but creates it, by furnishing a supply of a new article. Mr. Storrow 335 

Mr. Smith. 

InventioDs not simultan(H>us. Mr. Storrow 336 

Benefits from inventions and from inducing their publication by patent protectiou. 
Mr. Storrow. Patented inventions always lead to further improvements ; inven- 
tions secretly practiced do not 337 

Inventions cannot be successfully used in secret 337 

Mr. Smith. Few hardships which the law can cause would be as great as the 

evil from impairing it 420 

Value of inventions, and results which they have achieved 421 

Power and capacity added to the community by the steam-engine ; figures. .. 422 

Inventions increase the demand for labor. Illustrations of this and reasons for it . 421 

Power of locomotives of the whole country 423 

Inventions produce new products or utilize waste materials, and thus add to the 

wealth of the community 424 

Patentd stimulate them. Almost all the inventions of the world have come 
from sections which have applied this stimulus ; illustrations and proof of 

this 425 

Improvements in printing 425 

Gain from small improvements : 

Mr. Coffin 

Mr. Storrow 307 

Mr.Smith 431 

Duty of Congress to establish a patent system and benefits resulting from it, and 

some defects in the present laws 

Mr. Hurlbut : 438 

Legal nature of the patentee's right. It is property # 237, 334, 342, 358, 356 

Remedies. 
Steps taken by the inventor. The application ; the specification ; the claims ; 

preliminary examination in the office ; appeals ; interferences 266 

Infringement; litigation; the patent has no physical existence; it cannot be 

defended by physical force ; hence the legal remedies should be ample 267 

Remedies for infringement should be efficient, but should not be unjust nor harsh ; 
inventors interested in this, because most patent suits are also defended by 

patentees; reasons for this and illustrations of it 269 

Vested righ''^ and constitutional questions. 

Mr, Raymond 245 

Air, Storroto. The patent is property (Jf/iCiur^ v. Kingsland; Seymour y, Os' 
borne) ; but the right of the inventor is in the exclusive use of his invention ; 
he has no vested right to any particular measure of money recovery; a 
plaintiff in an action of contract has such a right, for his only right is a right 
to compel payment ; the law is otherwise with regard to property which the 
owner can enjoy, and which calls for action against others only to protect 
from invasion by torts. He has a right to some efficient and adequate rem- 
edy, and the bill gives this 355 

Statement of what the remedies are under this bill 358 

The bill only changes the remedy, and is valid within the rules laid down in 
McClurif V. Kingsland, Green v. Riddle, Bronson v. Kinzie, Foster v.Ooddard, 
Olcotty, Supervisors 357 
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Mr, Walker, Section 2 is retroactive. It diminishes the recovery upon existing 
rifchts of action. This is nnjust and clearly nnconstitntional, for it destroys 
vested rights. The courts wonld hold it invalid, bat Congress itself should 
respect the Constitution, and not compel us to resort to litigation. Legal 
argument upon this question, citing BroHson v. KimUf Green v. Riddle, Dash 

V. Van Kleek 398,400 

Vested rights; what they are 399 

Distinction between the right and the remedy discussed 399 

Retroactive effect of statutes of limitation ..« 392 

Mr, 8mUh. The hill is clearly constitutional ... •. 432 
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